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U.  St.  Pet.  C.  C.  Rep. 
U.  St.  Pet.  Ad.  Rep. 

Pick.  Mass.  Rep.,  or  Picker- 
ing's Rep. 

Serj.  and  Rawle 

U.  St.  Story,  Cir.  C.  Rep. 
U.  St.  Sumn.  Rep. 

Watts's  Rep. 

Wend.  Rep. 

WhartRep. 
U.  St.  Wheat.  Rep. 
U.  SL  Wheat.  Dig. 

Yeatea,  Rep. 


Binney*8  Pennsylvania  Reports. 
Cowen*8  New  York  Reports. 
Cranch*s  Reports  of  the  Supreme 

Court  of  the  United  States. 
Dallas*8  Reports. 
Day*8  Connecticut  Reports. 
Gallison*s  Reports  of  the  Circuit 

Court  of  the  United  States. 
Hill's  New  York  Reports. 
Johnson's  New  York  Cases. 
Johnson's  New  York  Reports. 
Johnson's  Chancery  Reports. 
Louisiana  Reports. 
Martin's  Louisiana  Reports. 
Mason's  Circuit  Court  Reports. 
Massachussetts  Reports. 
M'Clean's  Circuit  Court  Reports. 
Metcalf 's  Massachussetts  Reports. 
Peters's  Supreme  Court  Reports. 
Peters's  Circuit  Court  Reports. 
Peters's  Admiralty  Reports. 
Pickering's  Massachussetts  Reports. 

Serjeant   and   Rawle's    Pennsyl- 
vania Reports. 

Story's  Circuit  Court  Reports. 

Summer's  Circuit  Court  Reports. 

Watts's  Pennsylvania  Reports. 

Wendell's  New  York  Reports. 

Wharton's  Pennsylvania  Reports. 

Wheaton's  Supreme  Court  Reports. 

Wheaton's  digest  of  the  Reports  of 
the  United  States. 

Yeates's  Pennsylvania  Reports. 


ERRATA  AND  ADDENDA. 


VOL.  L 

Page  45.)  line  13.,  for  «  1021  per  cent.**  read  **  10«.  per  cent.*' 
45.,  line  1 7.,  for  **  before  **  read  *'  after." 
1 IC  note  (a),  for  «*  was "  read  «*  were."  ^ 
142.,  line  3.  of  §  71.,  for  **  actual  cause  of  business,"  read  *<  actual  course 

of  business.** 
182.,  in  last  line  of  last  marginal  note,  for  **  assured**  read  **  underwriter.** 
213.,  note  (t),  for  **  Riphouse  v.  Backley  **  read  **  Backhouse  v,  Ripley.** 
333.,  line  12.,  for  "port  of  landing**  read  «<  port  of  lading.'* 
Same  page,  line  4  from  bottom,  for  "  cause  **  read  **  course.** 
361.,  instead  of  note  (/)  as  it  stands,  insert  **  Ashley  v.  Pratt,  16  M.  & 

Wels.  271.,  confirmed  in  error  Pratt  v,  Ashley,  1  Exch.  Rep.  257.** 
445.,  line  2.  from  bottom,  for  **  at  the  end  of  28th  January  **  read  **  at  the 

end  of  (28th)  January.** 
708.,  and  thence  to  717.,  in  the  marginal  note  at  top,  for  *<  an  act  of  trade 

and  navigation  **  read  **  the  acts  of  trade  and  navigation.** 
743.,  note  (n),  for  *'  Dawson  and  Lloyd**  read  *<J>anson  v.  Lloyd.** 
746.,  note  («),  for  **  Daw.  &  LI.**  read  "  Dans.  &  LI.** 

VOL.  IL 

755.,  in  third  marginal  note,  for  **  duration  **  read  "  deviation.** 

757.,  in  marginal  note  at  bottom,  last  line,  for  **  arms  *'  read  **  worms.** 

815.,  note  (»),  lipe  5.,  for  '*aura*'  read  **  couru.** 

856.,  note  (*),  for  «*  f  Wardsworth  **  read  ««  Wadsworth.** 

873.,  note  (9),  for  «*  Coufe  **  read  **  Coape.** 

885.,  note  (f),  for  **t  Colonial   Ins    Comp.**  read  «  Columbian   Ins. 

Comp.** 
935.,  note  (/),  for  "  1  Cames,**  read  »  1  Caines.** 
957.,  note  («),  for  *<  New  York  Freeman's  Ins.  Comp.**  read  *<  New  York 

Fireman*s  Ins.  Comp.'* 
964.,  note  (»;,  for  "  Taite  **  read  «*  Tuite.** 

1064.,  note  (9),  for  *<  Spicer  v.  Franco**  read  *<  Spencer  v.  Franco.** 
1157.,  in  third  marginal  note,  for  on  ''ship  and  cargo  indiscriminately*' 

read  ** ' on  ship  and  cargo*  indiscriminately.** 
1163.,   note  (a),  for  **tCalbraith  v.   Garcie**  read    "fGalbraith   v. 

Gracie.** 
1167.,  in  fourth  marginal  note,  for  **  Kelly  v,  Watson,**  read  **  Kelly  v, 

Walton.*' 
1168.y  note  (»),  make  same  alteration. 
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PART  III. 

OF    LOSSES,  AND   THE   RELATIONS   OF   THE   ASSURED  AND 

UNDERWRITERS   THENCE   ARISING. 

Of  the  dififerent  Kinds  of  Losses  for  which  the  Underwriter 
is  liable,  and  the  Rights  and  Duties  of  the  Parties  to  the 
Contract  in  case  of  Loss. 
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CHAPTER  I. 

bisks  covered  by  the  policy.  —  limitations  op 

underwbiter'8  liability. 

Before  proceeding  to  consider  that  clause  in  the  policy 
which  enumerates  the  specific  perils  against  which  the  under- 
writers engage  to  indemnify  the  assured,  we  will  direct  our 
attention  to  certain  general  principles  which,  in  all  cases  alike, 
limit  and  modify  the  underwriter's  responsibility  ;  or,  in  other 
words,  which  ascertain  what  risks  he  assumes  by  the  common 
form  of  policy. 

The   following,  therefore,  will    be    the    division   of   the 
chapter :  — 

Sect.  I.  Risk  of  loss  not  falling  within  the  term  or  voyage 

insured. 
Sect.  11.  Risk  of  loss  by  wear  and  tear  of  ship,  or  by  the 

inherent  vice  of  perishable  commodities. 
Sect.  III.  Risk  of  loss  not  proximately  caused  by  the  perils 

insured  against :  Causa  proxima  non  remota  spectatur. 
Sect.  IV.  Risk  of  loss  occasioned  by  the  acts  or  negligence 

of  the  assured  or  his  agents. 
Sect.  V.   Limitation    of   owner'B    responsibility  for  acts    or 

negligence  of  the  master  and  mariners. 
Sect.  VI.  Risk  of  loss  occasioned  by  the  acts  of  the  govern- 
ment of  the  assured. 
Sect.  VII.    Risk  'of  loss  by  interdiction   of    commerce,  or 

blockade  or  embargo  of  the  port  of  destination. 
Sect.  VIIL  Risks  of  foreign  smuggling  trade. 
Sect.  IX.  Risk  of  loss  by  subsequent  events. 
Sect.  X.  Liability  of   imderwriter   on  one  subject    of   in-  ^ 

Burance  for  loss  on  or  on  account  of  another. 
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Sect.  I.  Risk  of  Loss  not  falling  within  the  Term  or  Voyage 

insured. 

Risk  of  loss  not  §  280.  It  is  one  of  the  most  fundamental  principles  of 
?fi  °^  J*^^*"     insurance  law  that,  in  order  to  make  the  underwriter  liable 

the  term  or  ^ 

voyage  insured,  for  any  loss,  it  must  be  shown  to  have  taken  place  within  the 
The  under-  limits  of  the  risk  as  ascertained  by  the  policy.  This  elcmen- 
for  no  loss  un-  ^^^  principle  has  already  been  so  fully  illustrated,  especially 
less  It  takes        jjj  trcatiuff  of  thc  duration  of  the  risk  (a),  that  nothing:  more 

place  within  the  ®   ^  ^  ^  ^^  ®        ^ 

limits  of  the       can  be  requisite  here  than  briefly  to  notice  one  or  two  of  its 

less  obvious  or  more  doubtful  applications. 
Of  the  liability       A  doubt  has  bccu  raiscd  as  to  the  liability  of  underwriters 

of  underv^nters 

on  a  time  po-  on  a  time  policy  for  a  loss  caused  by  one  of  the  perils  insured 
cMue^i^Me  ^g^*^9*  during  the  continuance  of  the  time,  but  not  even- 
but  not  evemu-  tuating  in  a  total  loss  till  after  the  expiration  of  the  time. 

ating  in  a  total 

loss  till  after  The  facts  of  the  case  in  question,  which  is  not  reported  at 
of*th"term."*"  length,  but  only  cited  by  the  court  in  giving  judgment  on 
Case  of  Mere-    another  occasion,  are  these :  A  ship,  insured  for  six  months. 

tonyv.  Dunlop,  ,  .... 

1 T.  Rep.  260.    met  with  a  fatal  injury  (in  technical  language,  received  her 

deatKs  wound)  at  sea  three  days  before  the  expiration  of  thc 
six  months,  but  was  kept  afloat  by  pumping  till  three  days 
after,  it  was  held  that  the  underwriters  were  not  liable,  (i) 

Remarks  on  Jt  is  not  SO  declared  in  terms,  but  it  seems  quite  clear, 

this  case. 

from  the  above  statement,  and  also  from  the  whole  tenor  of 
the  judgment  in  the  course  of  which  the  case  was  cited,  that 
the  action  was  brought  for  a  total  loss  in  respect  of  the  ship's 
Yi'nying  foundered  at  sea  at  the  end  of  the  three  days ;  and  in 
this  view  the  case  is  only  an  authority  for  the  position  that 
an  underwriter,  under  such  circumstances,  would  not  be 
liable  as  for  a  total  loss :  it  does  not  show  that  he  would  not 
be  liable  as  for  an  average  loss  to  the  extent  of  the  damage 
done  to  the  ship  by  the  casualty  up  to  the  expiration  of  the 
time  as  far  as  this  could  be  ascertained.  But  even  with  this 
limitation  the  doctrine  of  the  case  seems  doubtful.      It  is 

(a)  Part  I.  Chap.  XV. 

(b)  Meretony  v.  Dunlop,  cited  i  T.  Hop.  260. 
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opposed^  apparently  on  very  solid  grounds,  by  Mr.  Benecke  (c),   RUk  of  io«s  not 
and  has  been  pointedly  rejected  in  the  United  States (rf) :   it  thetfrm^w " 
also  seems,  on  the  whole,  inconsistent  with  the  principle  of  ^oy«g«  ensured, 
decision  acted  upon  by  Lord  Kenyon  and  the  Court  of  King's 
Bench  in  the  subsequent  case  of  Shawe  v.  Felton,  in  which  it  Shawep.  Felton 

seems  opposed 

was  held  that  if  a  ship,  insured  in  a  voyage  policy,  arrives  at  to  the  doctrine 

her  port  of  destination  so  fatally  damaged,  in  consequence  of  Dunlop!^"^  ^ 

a  death's  wound  received  during  the  voyage,  that  she  can  only 

be  kept  afloat  by  artificial  means,  her  subseqiient  total  loss, 

by  foundering  in  the  port,  is  at  the  risk  of  the  underwriter, 

though  it  may  not  take  place  until  more  than  twenty-four  hours 

after  her  arrivaL  (e) 

As  a  further  illustration  of  this  principle,  it  may  be  added  In  c*^  of 
that  where  the  insurance  is  on  perisliable  commodities  war-  loss  must  be 
ranted  free  of  average  (by  the  common  memorandum)  under  token*place*be- 
a  certain  per  centage,  and  the  defence  set  up  is,  that  the  ship  ^^  the  ship 

,  _  ,  turned  off  her 

lias  deviated  in  the  course  of  the  voyage,  the  assured,  in  order  course, 
to  recover,  must  show  that  the  damage  done  to  the  goods 
exceeded  the  required  per  centage  beft>re  the  ship  turned  off 
her  course,  (y) 


Sect.  II.  Risk  of  Loss  by  Wear  and  Tear  of  Ship^  or  by  the 
inherent  Vice  of  Perishable  Commodities. 

§  281.  Another  important  limitation  on  the  underwriter's  Risk  of  lots  by 
liability  is,  that  he  undertakes  to  indemnify  the  assured  only  of  ship,  or  by 
against  loss  caused  by  the  direct  and  violent  operation  of  the  *^ce*of  ^'erish- 
perils  insured  against,  and  not  against  the  ordinary  wear  and  able  commodi- 
tear  of  the  voyage.  — '- 

The  under- 
writer is  not 

(e)  See  Beneck^  System  des  Asse-        (e)  Shawe  v,  Felton,  2  East,  109.    liable  for  the 
tunas,    chap.   viii.    sect  3.    vol.    ii.     This,  indeed,  is  not  a  direct  authority    ordinary  ^cnr 
pp.448 — 450.  ed.  1807.  against  Meretony  v.   Dunlop,  because   *°  g!^ 

(d)  See    Kent's    Comm.,    vol.    iii.     it  proceeded  mainly  upon  the  construe- 
p.  306.  note  (a),  ed.   1844,  and  sec     tion  of  the  clause  "until  moored  for 
the  case  of  f  Peters   r.  Phoenix  Ins.     twenty- four  hours  in  good  safety.** 
Camp.,  3  Serg.  &  Rawle,  25.    See  also         (/)  Hare  v.  Travis,  7  B.  &  Cr.  14. 
tCoit*v.  Smith,  3  Johns.   Cases,  16. 
1  PhilKpson  Ins.  709. 
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Risk  of  loss  by  No  ship  Can  navigate  the  ocean  for  any  length  of  time, 
of  ship,  or  by  even  Under  the  most  favourable  circumstances,  without  suf- 
Ti!re*of*'erUh-  ^*^""g  ^  Certain  degree  of  decay  and  diminution  in  value, 
able  commodi.    which  is  generally  comprised  under  the  term  wear  and  tear  ; 

for  this,  however  considerable,  if  it  arises  merely  from  the 

ordinary  operation  of  the  usual  casualties  of  the  voyage,  the 
underwriter  is  never  liable :  he  is  only  liable  when  the 
damage  sustained  is  in  itself  of  an  extraordinary  nature^  and 
has  been  caused  by  the  direct  and  violent  operation  of  one  of 
the  perils  insured  against. 
To  discriminate       Sucli  is  the  undoubted  rule ;  but  its  application  is  often  a 

we&r  and  tear 

from  average      matter  of  great  nicety:  in  fact,  few  things  in  the  law  of 
l^'^d'ffi^'iUt"*'***  marine  insurance  have  been  found  more  diflScult  in  practice 

than   to   discriminate   between   damage   occasioned  by   the 

ordinary  service  of  the  voyage^  and  that  caused  by  the  perils 

of  the  sea. 

niustrationa  of       We  shall  have  occasion  to  advert  to  the  subject  more  at 

between  wear     length  when  wc  come  to  treat,  in  the  next  section,  of  losses 

and  tear  and       y^y  ^^  perils  of  the  sca ;  meanwhile  the  following  may  be 

average  losses.        .^  i  '  ^    ^  ^  o  ./ 

taken  as  some  of  the  more  striking  practical  illustrations  of 

the  distinction  in  question. 
What  is  average       If  a  Cable  be  chafed  by  the  rocks,  or  the  fluke  of  an 
w^r  and  Tear*    ai^chor   broken   off,  in    a    place    of  usual    anchorage,    and 
in  case  of  caWw  under  no  extraordinary  circumstanccs  of  wind  and  w^eather, 

and  anchor:  .    .  ,. 

this  is  ordinary  wear  and  tear  of  the  voyage  which  falls  on 
the  owner  alone,  and  for  which  the  underwriter  is  not  liable ; 
if,  on  the  other  hand,  the  same  thing  were  to  occur  in  a 
place  of  unusual  anchorage,  or  even  in  the  usual  anchorage 
ground  in  a  gale  of  extraordinary  violence,  the  underwriter 
would  be  liable  for  the  loss  as  caused  by  the  perils  of  the 
sea.  {g) 
In  case  of  Where  a  mast  is  sprung,  or  spars   snapt,  by  the   direct 

and  sails.  action  of  the  wind,  the  fact  itself  proves  the  violence  to  have 

been  extraordinary,  and  the  loss  falls  on  the  underwriter  as 
caused  by  a  peril  of  the  sea  (A) :  the  result  is  the  same  if  the 

(jg)  Beneck^,   Pr.   of  Indem.  456.         (A)  See  1  Phillips  on  Ins.  644. 
Stevens  on  Average,  160.  8th  ed.     1 
Phillips  on  Ins.  646. 
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ship  in  a  heavy  cross  rolling  sea  pitch  or  lurch  away  her  Risk  ©floss  by 

™ast8.(l)  ofship,orby 

So  if  sails  are  blown  from  the  bolt  ropes,  or  split,  by  a  ^l*®  »njjerent 

*      '  I      '     J        vice  of  perish- 

squall  coming  on  so  suddenly  that  they  could  not  be  furled,  able  commodi- 

ties. 

this  is  a  loss  by  the  perils  of  the  sea,  and  not  by  the  ordinary 

wear  and  tear  of  the  voyage  (J),  and  the  decision  of  our 
English  courts  has  been  to  the  same  effect  when  sails  are 
split,  or  masts  carried  away,  in  consequence  of  crowding  a 
press  of  sail  to  avoid  an  enemy  or  a  lee  shore,  (k) 

On  the  other  hand,  if  masts  or  spars  are  damaged,  or  sails 
torn,  worn  out,  or  carried  away,  in  the  ordinary  service  of 
the  ship,  and  not  by  the  direct  and  violent  operation  of  any 
extraordinary  casualty  ;  in  other  words,  by  any  of  the  perils 
of  the  seas,  in  the  sense  which  these  words  bear  in  poli- 
cies of  insurance,  this  is  undoubtedly  only  wear  and  tear, 
and  does  not  fall  upon  the  underwriter.  (/) 

The  damage  caused  by  springing  a  leak  is  not  a  charge  Damage  caused 
upon  the  underwriters,  unless  it  can  be  directly  traceable  to  a^ieX^^Hien 
the  immediate  and  violent  operation  of  some  peril  insured  ^*^f'  *nd /«a'f 

*  *  and  when 

against ;  as  where  the  leak  can  be  proved  to  have  been  caused  average, 
by  a  heavy  sea  striking  the  vessel,  or  by  her  being  driven  on 
a  rock,  &c.:  where  the  leak  arises  from  the  unseaworthy 
state  of  the  ship  when  she  sailed,  and  is  only  a  consequence 
of  that  ordinary  amount  of  straining  to  which  she  would  un- 
avoidably be  exposed  in  the  general  and  average  course  of 
the  voyage  insured,  the  underwriter  is  not  liable,  {m) 

Damage  done  to  the  hull  of  the  ship  in  the  course  of  de-  Damage  done 
fending  her  against  an  enemy,  is  not  ordinary  wear  and  tear  the'ship"as°by 
of  the  voyage,  at  all  events  as  regards  a  merehantmany  but  is  enemy's  shot, 
a  loss  for  which  the  underwriter  is  liable,  (n)  &c.       * 

(i)  Stevens  on  Average,  166. 5th  ed.  place,  and  which  the  vessel  ought  to 

(J)  Beneck^  Pr.  of  Indent.  454.  be  able  to  resist.**     P.  455.,  ted  qtuere. 

(A)  Covington  o.  Roberts,  2  Bos.  &  </)  BenecH   Pr-    of   Indem.    451. 

PalL  N.  R.  37  8.     Stevens  on  Average,  1  Phillips  on  Ins.  645,  646. 

168.  5th  ed«     Even  here,  M.  Benecke  (m)  Stevens  on  Average,  170.  5th 

thinks  that,  except  under  extraordinary  ed.,  and  see  the  cases  collected  in  the 

ctrcumstanees,  this  loss  would  not  fall  chapter  on  Unseaworthiness,  ante.  Part 

oo    the   underwriters,    "because   the  II.  Chap.  IV. 

dangers  in  which  these  losses  originate  (n)  Taylor  v.  Curtis,  6  Taunt.  608. 

are  occurrencea  which  frequently  take  2  MarshalPs  Rep.  S09.     Stevens  on 
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ties. 


Damage  to 
copper  sheath- 
ing. 


Risk  of  loss  by       Damage  done  by  storm  to  the  ship  s  upper  works  falls  on 

wear  and  tear        i  i  .  i  .  i  i  /  \ 

of  ship,  or  by,  thc  Underwriter  when  amounting  to  above  three  per  cent.((?) 
v^TO^of  *  wish-  Damage  done  to  the  hull  of  the  ship  by  worms  and  rats  is, 
able  commodi-    generally  speaking,  regarded  as  falling  within  the  ordinary 

wear  and  tear  of  the  voyage,  and  not  as  a  loss  falling  on 
the  underwriters,  (p) 

With  regard  to  copper  sheathing^  the  right  rule  would  seem 
to  be,  that  the  underwriter  ought  to  be  responsible  for  all 
damage  violently  done  to  it  by  the  direct  operation  of  the  perils 
of  the  sea,  as  where  it  is  torn  or  scraped  off  by  rocks,  in  con- 
sequence of  a  storm  ;  on  the  other  hand,  he  ought  not  to  be 
liable  for  any  deterioration,  which,  considering  the  age  of  the 
sheathing,  and  the  incidents  of  the  voyage,  can  fairly  be 
attributed  to  wear  and  tear.(y) 

Such  are  some  of  the  points  that  have  been  established  on 
this  subject,  either  by  the  courts  of  law,  or  by  the  general 
practice  of  mercantile  men ;  in  every  case,  as  is  obvious, 
much  must  be  left  to  the  practical  judgment  of  practical 
men,  and  the  only  principle  that  can  be  laid  down  is  that 
already  mentioned,  viz.,  that  whenever  the  loss  can,  upon  a 
fair  review  of  all  the  circumstances,  be  imputed  to  the  or- 
dinary wear  and  tear  of  the  voyage,  the  underwriter  is  exempt 
from  liability. 


Underwriter  is  §  282.  Upon  the  Same  ground,  the  underwriter  is  not  liable 
loss  arising^  ^^^  that  loss  or  deterioration  which  arises  solely  from  a  prin- 
^^ ^proper  ciple  of  decay  or  corruption  inherent  in  the  subject  insured, 
insured.  or,  as  the  phrase  is,  from  its  proper  vice  ;  thus,  if  fruit  be- 

comes rotten,  or  flour  heats,  or  wine  turns  sour,  not  from 
external  damage,  but  entirely  from  internal  decomposition, 
the  underwriter  is  not  liable  for  the  loss  thence  arising,  (r) 


Average,  167,  168.  5th  cd.  ctmtrd. 
But  see  Beneck6,  Pr.  of  Indenu  456. 

(o)  Stevens  on  Average,  161.  5th 
ed.  Beneck^,  Pr.  of  Indem.  454.  1 
Phillips  on  Ins.  643. 

(p)  As  to  worms,  see  Rohl  u.  Parr, 
1  Esp.  244.  1  Phillips  on  Ins.  639. 
Kent's  Comni.,  vol.  iii.  p.  300.  note  (a). 


ed.  1844.  As  to  rats.  Hunter  e.  Potts, 
4  Camp.  203.     Kent*s  Comm.,  ibid. 

(9)  1  Phillips,  643. 

(r)  See  all  the  authorities  collected 
by  Emerigon,  chap.  xiL  sect.  iz.  Du 
Vice  propre  de  la  Chose,  vol.  i.  pp.  388 
—392.  cd.  1827. 
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Thus,  if  spontaneous  combustion  is  generated  by  the  effer-  Risk  of  loss  by 
vescence  or  other  chemical  change   of  the   thing  insured^  ofship,  orTy 
ansin£C  from  its  havin£c  been  put  on  board  toeL  or  otherwise  **?®  inherent 

^  ^°  *  vice  of  perisb- 

damaged,  the  underwriter  is  not  liable  {s) ;  but  it  lies  upon  able  coinino<ii. 


ties. 


him  to  show  clearly  that   the   fire  really  arose   from   this  _ 

cause  (t)  ^^  ^^  '^°"" 

cause,  yi)  ,  taneous  com- 

Upon  the  same  principle,  the  underwriter  is  never  liable  ^ustion  u  not 

covered  by  the 

for  that   ordinary   and  inevitable   amount   of    leakage   and  policy. 

breakage,  to  which  wines,  spirits,  molasses,  oil,  earthenware,  Lo'»*>y  ordi- 

glass,  and  other  liquid  or  brittle  commodities  are  necessarily  and  breakage 

exposed  in  the  usual  course  of  even  the  most  fortunate  voyage,  "^e  polujy.    ^ 

This   is    a    rule    universally  established  by  the   general 
law  maritime  of  all  nations,  where  the  practice  of  marine 

insurance  is  known,  (m)     Mr.  Stevens  states  that,  by  the  cus-  But  for  eitra- 

tom  of  Lloyd's,  articles  liable  to  leakage  and  breakage,  though  age*  or  break-' 

not  enumerated   in  the   common  memorandum  are  always  *?®  caused  by 

''      the  violent 

understood  to  be  "  free  of  average  "  (i.  e,  the  underwriter,  as  pitching  and 
to  them,  is   liable  for   do  partial  loss,  however  great  its  ship  at  sea,  the 
amount  may  be),  unless  it  can  be  shown  that  the  ship  in  the  Jl^jjf'^^o^h 
course  of  the  voyage  has  struck  the  ground  with  such  force  the  stowage 
as  thereby  to  have  damaged  her  stowage,  (v)     Lord  Denman,  been  disturbed, 
however,  in  a  recent  case,  considering  this  to  be  an  unreason-  ^"^i  t'c  &p. 
*  able  usage,  would  not  allow  it  to  be  given  in  evidence  to  597. 
defeat  the  claim  of  the  assured ;  the  facts  of  the  case  were 
shortly  these:  thirty-six  casks  of  oil  insured  from  London 
to  St.  Petersburgh,  were  safely  stowed  at  the  beginning  of 
the  voyage,  but  in  the  course  of  it,  in  consequence  of  the 
pitching  and  labouring  of  the  ship  in  cross  seaSy  they  leaked  to 
such  an  extent  that  ten  of  the  casks  were  completely  emptied, 
and  the  rest  had  lost  a  great  part  of  their  contents;  the 
casks,  however,  had  not  shifted  their  places,  in  other  words, 
'^  the  stowage  was  not  damaged  ;  "  the  defendants  proposed  to 


(s)  Emexigon,  chap.  xii.  sect.  xviiL  authorities.     See  also  Code  de  Com- 

§  4.  vol.  i.  p.  430.  ed.  1 8S7.  merce,  art.  355.     Stevens  on  Average, 

(0  Boyd  9.  Dubois,  3  Camp.  133.  219.    5th    ed.     Vaucher^s    Guide    to 

(»)  For  the  general  principle,  see  Marine  Insurance,  ^mmiir. 

EmcrigoDf  chap.  xii.  sect  ix.  voL  L  (v)  Stevens  on  Average,  219.  5th 

p*  3891 »  who»  as  usual,  coUects  all  the  ed. 
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Risk  of  loss  by  give  in  evidence  the  custom  of  Lloyd's,  as  set  forth  by  Mr. 
ofship,  orby  Stevens  in  the  above  passage.  Lord  Denman  rejected  the 
the  inherent       evidence,  and  told  the  jury  to  consider  whether  the  loss  was 

vice  of  perish-  '  .  •*      "^ 

able  commodi-    in  fact  caused  by  what  they  considered  perils  of  the  seas :  the 

jury  being  unable  to  agree,  a  verdict  was  taken  by  consent 

for  the  defendant,  (w) 
In  this  country       In  our  own  country  no  fixed  rule  is  laid  down  as  to  what 
amount  of  leak-  shall  be  considered  ordinary  leakage  and  breakage  on  given 
^for'^whlSl^*    articles  on  a  given  voyage, 
underwriters  In  the  United  States,  and  generally  on  the  continent  of 

responsible  is  Europe,  a  certain  per  centage  is  fixed,  varying  upon  different 
jjot  fixed  by       ^j^i^^  ^j  ^^^  ^^y^^  „f  ^;g.^^^„^  i^„gth  and  duration. 

In  the  United  as  the  ordinary  amount  of  leakage  and  breakage,  for  which 
ceneraiw  on  ^^®  Underwriter  can  in  no  case  be  liable,  even  though  the 
the  Continent,  a  gj^ip  may  be  wrecked  or  stranded;  for  any  amount  of  leakage 

certain  per  *  ./  *f  ^  ^  <d 

centage  of  leak-  or  breakage  beyond  this  average  amount  he  will  be  liable,  if 

age  b^fixeXfor  *^®  s'^^P  ^®  wrecked  or  stranded,  but  not  otherwise. 

which  the  un-         j^  the  United  States  this  amount  ia  generally  fixed  by  the 

dcrwriter  is  not  ,  cf  ^  ^ 

liable.  rules  of  the  different  insurance  companies,  (x) 

Stipulations  in  In  the  different  forms  of  policy  in  use  in  the  various  mer- 
poiicies  on  thia  cantile  citics  of  France,  stipulations  to  this  effect  are  gene- 
subject.  j.^j}y  introduced,  liable,  of  course,  to  be  varied  at  the  option 

of  the  parties. 

Thus,  to  take  one  instance  out  of  many,  in  the  form  of 
policy  commonly  in  use  in  Bordeaux,  it  is  stipulated  — 

"  That  the  insurers  shall  l>e  altogether  free  from  particular 
averages,  should  there  not  be  stranding,  on  leaJiage  of  liquids  ; 
and  should  there  be  stranding^  they  shall  only  pay  the  extra^ 
ordinary  leakage,  fixing  henceforward  the  usual  leakage  at 
5  per  cent,  on  distant  or  coasting  voyages,  at  10  per  cent,  on 
long  voyages,  as  far  as  Cape  Horn  or  the  Cape  of  Good 
Hope,  and  at  15  per  cent,  on  all  voyages  beyond  the  said 
Capes."  {y) 

(»)  Crofts  r.  Marshall,  7  C.  &  P.  (y)    See  form  of   Bordeaux  policy, 

597.,  tried  at  Guildhall  before  a  special  Vaucher*s  Guide  to  Marine  Insurance, 

jury.  40. 

(x)  1  Phillips  on  Ins.  628,  629. 


LIMITATIONS   OF   UNDEBWBITEB'S  LIABILITY.  761 

Similar  provisions,  varying  as  to  the  amount  of  per  centage  Bisk  of  Iom  bj 
fixed  on,  are  to  be  found  in  all  French  policies,  (z)  of  ship,  or  by 

the  inherent 
▼ice  of  perish- 

§  283.  Upon  the  same  principle  in  insurances  upon  living  able  commodi- 

ties* 

animals,  the  underwriters  are   not  liable   for   losses  solely  

arising  from  their  disease  or  natural  death ;  such  losses  being  ^  l^iJ,*^ "nl! 

considered  as  proximately  caused  not  by  the  perils  insured  ra*l»»  the  un- 

agaunst,  but  by  the  natural  and  inherent  tendency  to  decay ;  not  liable  for 

in  other  words,  from  the  proper  vice  of  the  subject  insured.  „uhi/^om 

Where  the  loss  of  live  stock  arises  solely  from  natural  mor-  ti»eir  disease  or 

,  natural  deatlu 

tality,  as  for  instance  where  cattle  die  at  sea  from  any 
infectious  disorder,  which  might  equally  have  affected  them 
on  land,  or  of  some  disease  which,  though  probably  in  part 
occasioned  by  the  confinement  and  other  usual  circumstances 
of  the  voyage,  is  yet  not  proximately  caused  by  any  extra- 
ordinary, violent,  or  immediate  agency  of  the  perils  insured 
against,  the  underwriters  are  undoubtedly  not  liable  for  the 


Like  all  other  investigations,  however,  in  which  the  en- 
deavour is  to  distinguish  between  the  more  remote  occasion 
and  the  immediate  cause  of  loss,  the  question  of  the  under- 
writer's liability  for  losses  of  this  description,  has  given  rise 
to  much  fanciful  reasoning  and  many  very  refined  and  subtle 
distinctions,  more  worthy  of  schools  of  logic  than  courts  of 
justice. 

As  long  as  negro  slaves  were  universally  regarded  by  the  Cases  on  the 
jurists  of  civilized  and  Christian  Europe  as  mere  live  stock,  jrep^3  sfates. 
it  was  gravely  determined  that  the  self-inflicted  death,  pro-  Death  of  negro 
duced  by  the  horror  and  despair  of  a  feUow  man,  was  a  loss  by  w«^  was 
arising  from  the  proper  vice  and  inherent  pravity  of  the  i>«l«J  not  to  be 
thing  insured,  and  as  such  was  not  to  be  at  the  charge  of  the  the  under- 

J  .,  /    V  writer. 

underwriters,  (a) 

{z)  See  form  of /fapre  policy,  Vau-  Pothier,  Traits  d*Assuranee,  No.  66., 

cfc#!r,  77.     Nanteg  policy,   ibid.    118,  and  see  M.  Estrangin.  ibid.  Emerigon, 

119.  Parw(CompagnieGenerale),ibid.  to  his  great  honour,  shows  a  proper 

1S7.  &C.  See,     ,See  also  the  Amsterdam  degree  of  repugnance  to  these  disgrace « 

policy,  ibid.  11.  13-      Antwerp,  art.  9,  ful  doctrines,  chap.  xiL  sect.  z.  Mort 

la,  ibid.  19.  et   Rerolte  des  Negres,  vol  L  p.  392 

(a)  Valin,  Comment,  sur  I'Ordon-  ed.  1827. 
Dsoee  dc  ]»  Marine,  tit.  vi.  art.  II.  15. 
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Risk  of  loss  by       The  courts  wcre  even  driven  to  the  disgrace  of  listening 

of  ship,  or  by  to  solemn  arguments  to  prove  the  position  (which  they  only 

lico^of  %*rish-  evaded  establishing  as  law  by  resorting  to  a  technical  point 

able  commodi-  of  pleading)  that  the  loss  occasioned  by  throwing  overboard 

— '- part  of  the  human  cargo  of  an  overloaded  slaver,  in  order  to 

throwlng*over^  avoid  a  scarcity  of  water,  was  a  loss  for  which  the  under- 

board  negro  •  writers  wcrc  liable  as  an  ordinary  peril  of  the  sea.  (b) 

slaves,  m  con-  . 

sequence  of  a  Nay,  Lord  Mansficld  himself  had  to  undergo  the  melan- 

water/  °  choly  degradation  of  applying  all  the  subtlety  of  his  great 

Gregson  v.  Gil-  intellect  in  order  to  assist  a  special  jury  of  London  mer- 
Case  of  Jones  D.  chants  in  coming  to  the  following  conclusions  in  a  case 
Schnooil,  where  "  mortality  by  mutiny  of  slaves  "  was  included  amongst 

the  perils  insured  against. 

1.  That  all  the  slaves  who  were  killed  in  the  mutiny,  or 
died  of  their  wounds,  were  to  be  paid  for. 

2.  That  all  those  who  died  of  their  bruises,  which  they  had 
received  in  the  mutiny,  though  accompanied  by  other  causes, 
were  to  be  paid  for. 

3.  That  all  who  had  swallowed  salt  watery  or  leaped  into 
the  sea^  and  hung  upon  the  sides  of  the  ship  without  being 
otherwise  bruised,  or  died  of  chagriuy  were*  not  to  be  piud 
for.  (c) 

Death  of  slaves  Jn  the  last  casc  upon  this  subject  in  our  books,  it  was 
of  food  and  decided  that  where  negro  slaves  died  on  the  passage  from 
psoMRe."  *  scarcity  of  food  caused  by  the  extraordinary  and  unavoidable 
H^''"  ^'         delay  of  the  voyage,  this  was  a  case  of  natural  death,  for 

which  the  imderwriters  were  not  liable,  (rf) 

Happily,  since  the  extinction  of  the  African  slave  trade 
in  this  country,  and  the  numerous  international  treaties  be- 
tween our  own  and  foreign  governments  for  the  suppression 
of  the  traffic,  English  underwriters  can  no  longer  have  any 
immediate  concern  with  insurances  u])on  slaves. 


(6)  Gregson  v.  Gilbert,  Park,  103.         {d)  Tatham  t*.  Hodgson,   Park  on 
7th  ed.     Marshall  on  Ins.  560.  Ins.  141.  8th  ed. 

(c)  Jones  o.  Schmoll,  cited  1  T. 
Rep.  130.  The  above  is  taken  verbtUim 
from  the  .report. 
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Several  of  the  principles,  however,  established  by  these  Risk  of  loss  by 

J     •  •  .-11  !•      1  1      .      •  !•  ^1  wear  and  tear 

decisions,  are  still  applicable  to  insurances  on  live  stock.  of  ship,  or  by 

Thus,  in  a  case  where  thirty  mules,  ten  asses,  and  thirty  ^^^  inherent 

•^  '  "^     vice  of  perish- 

oxen  were  insured  "  at  and  from  Cork  to  Barbadoes  and  St.  able  comnoodi- 
Vincent,  warranted  free  of  mortality  and  jettison,"  Lord   '. 


Tenterden  held,  upon  the  authority  of  the  case  of  Tatham  ^*^*  of  insur- 

'     *  •'  ance  on  live 

r.  Hodgson,  just  cited,  that  if  the  ship  had  been  driven  out  stock. 

of  her  course   by  the  perils   of  the   sea,  and   the  voyaocc  ^f  ^»^e  ^'tock 

J  r  '  JO      ciie  of  scarcity 

thereby  had  become  so  protracted  as  to  exhaust  all  the  pro-  of  provisions, 
visions,  and  consequently  the  means  of  sustaining  the  life  of  extraordinary 
the  animals  insured,  then  the  words,  "  warranted  free  from  abfe*cida°*of 
mortality,'"  introduced  into  the  policy,  would  have  protected  the  voyage,  this 
the  underwriters  from   liability  for  loss   arising  from   such  risk  of  the 

cause,  {e)  underwriters. 

Where  the  perils  of  the  sea  have  been  a  conducing  cause 
of  the  loss  of  live  stock  thus  insured,  it  is  often  a  matter  of 
great  difficulty  and  nice  discrimination  to  settle  the  question 
of  the  underwriter's  liability. 

In  the  case  just  cited,  where,  as  we  have  seen,  the  under-  Death  of  ani- 

writers  expressly  stipulated  not  to  be  liable  for  any  avenige  bruises  caused 

loss  caused  by  "  mortality,''  it  appeared  that  all  the  animals  *'ftci\V*onhe 

insured,  except  five  mules  and  one  ass,  died  on  the  voyage  ship  in  a  storm, 

severe  bruises,  lacerations,  and  mjunes,  ansiny  from  the  which  the  un- 

violent  pitching  and  rolling  of  the  ship  occasioned  by  a  furious  jiabT"  thi*  ^X^ 

storm  and  the  consequent  agitation  of  the  sea.  Lord  Tenterden  ^^^  policy  con- 

-  ,  tained  a  war- 

and  the  re^t  of  the  judges  of  the  King's  Bench  decided,  ranty  to  be 
though  not  without  some  doubt,  that  this  was  a  loss  by  the  tcUity*^'^^'^^^ 
perils  of  the  sea,  for  which  the  underwriters  were  liable,  and  Laurence  r. 

1-11  111  Aberdein, 

against  which  they  were  not  protected  by  the  warranty  to  5  B.  &  Aid. 
be  "free  of  mortality;''  for  the  word  mortality,  in  its  ordi- 
nary sense,  never  means  violent  death,  but  death  arising  from 
natural  causes,  (f) 

And  in  a  subsequent  case  of  the  same  kind,  where  horses  l^Tiere  horses, 
were  insured  from  Liverpool   to  Jamaica,  with   the  same  rimnwmliicy* 
warranty  to  be  "  free  of  mortality  and  jettison,"  and  it  ap-  *^''^"«  ^^  *^»« 

•^  *      violent  labour- 

ing of  the  ship, 

(f)  Per   Lord  Tenterden   in  Law-         (/)  Lawrence  t>.  Aberdein,  5  B.  & 
Roce  V.  Aberdein*  5  B.  &  Aid.  111.        Aid.  107. 
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Risk  of  loss  by  peored  that  the  horses,  which  had  been  in  the  first  instance 

of  ship,  or  by  properly  secured  between  decks,  in  the  course  of  the  voyage, 

the  inherent  ^^^  without  any  fault  of  the  assured,  by  the  labourinff  of  the 

vice  of  pensb-  •'  ^     •  o 

able  commodi-  vessel  in  a  violent  storm,  first  broke  the  slings  by  which  they 

'. were  supported,  and  then,  having  kicked  down  the  partitions 

their^/iW  ^7  which  they  were  separated,  and  being  unable  to  stand, 

and  were  killed,  owing  to  the  great  rolling  of  the  v^sel,  kicked  and  bruised 

ing,  partly  by  each  Other  80  violently  that,  by  that  means,  combined  with 

ccivedfrom the  ^^®  injuries  received  from  the  pitching  of  the  vessel,  they  all 

rolling  of  the  (^^(j  Jq  i\^q  coursc  of  the  storm ;  the  court  felt  bound  by 

vessel :  held,  ...  . 

that  the  under-  their  former  decision  to  hold,  that  the  underwriters  were 

liable.        **  liable  for  this  loss,  as  a  loss  by  the  perils  of  the  sea.  (ff) 

Gabay  v.  Lloyd, 
3  B.  &  Cr.  793. 


Sect.  III.  Risk  of  Loss  not  proximately  caused  hy  the  Perils 
insured  against :   Causa  proxima  non  remota  spectatur. 

Risk  of  loss  §  284.  To  prevent  uncertainty  and  dispute,  it  is  a  settled 

not  proximately  ^^^  ^^ioX  the  underwriter  is  liable  for  no  loss  which  is  not 

caused  by  the 

perili  insured  proximately  causcd  by  the  perils  insured  against.  Causa 
proxima  non  re-  proxima  non  remota  spectatur  is  a  fundamental  principle  in 
moia  tpectatw,  ^^  ^^  ^^  insuraucc,  and  the  reason  is,  as  given  by  Lord 
The  under-        Bacon,  that  "it  wcrc  infinite  for  the  law  to  consider  the 

writer  is  liable 

for  no  loss  causcs  of  causcs,  and  their  impulsions  one  on  another,  there- 

proximately  fore  it  contcntcth  itself  with  the  immediate  cause."  (A) 
^^rUaf insured         "^^^  maxim  as  applied  in  practice  has  a  twofold  operation 

against ;  but  —  partly  to  limit,  and  partly  to  enlarge  the  underwriter's 

all  loss  that  is  responsibility.     It  acts  in  the  latter  mode  in  all  those  cases 

so  caused.  where  it  has  been  decided  that  the  underwriter  shall  be  liable 

maxim  causa  for  all  losscs  that  are  proximately  caused  by  the  perils  insured 

^n^l^t^tatur  against,  though  they  may  be  remotely  occasioned  by  the  acts 

has  a  two-fold 
application  in 
practice.  (^)  Gabay  v.  Lloyd/  3  B.  &  Cr.  793.     said  he   doubted  whether   he  should 

All  the  court  held  that  this  case  fell  have  concurred  with  it. 

within  that  of  Lawrence  ».  Aberdein,         (A)  INIaxims  of  the  Law,  35.     Law 

with    which    decision    Abbott,  C.   J.  Tracts,    1737.,    cited   by  I^ord   Den- 

(Lord    Tenterden),    Bayley,  J.,   and  man  in  De  Vaux  v.   Salvador,  4  Ad. 

Holroyd,  J.,  expressed  themselves  per-  &  EH.  431. 

frctly  8atis6ed  :  but    Mr.  J.  Littledale 
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or  Diligence  of  the  assured  or  his  agents,  (t)    It  operates  Risk  of  loss 
in  the  same  way  in  those  cases,  where  the  question  is,  whether  ^uled  by"thc  ^ 
the  cause  of  loss  has  been  correctly  alleged  in  the  declaration  ;  P*^''.^'  insured 

^  ^  ,  against :    Causa 

and  the  rule  then  is,  that  although  other  perils  may  have  been  proxima  non  re. 
contributory  to  the  loss,  yet  the  assured  shall  recover  in  the       gy<g«  >•- 
action,  if  the  proximate  or  substantive  cause  of  loss  was  that 
alleged  in  the  declaration,  (j) 
We  shall   have   occasion   elsewhere  to    discuss  the   two  Illustrations  of 

1  /.  •-/»■!.  -L'^i  •  ix      the  fi'st  branch 

classes  or  cases  just  referred  to ;  our  object  here  is  merely  to  of  the  rule;  viz. 
consider,  very  briefly,  the  application  of  the  rule,  in  as  far  as  ^r?ter*L"iaWe" 
it  tends  to  limit  the  underwriter's  responsibility.  for  no  loss  that 

Thus,  loss  arising  from  sale  of  goods,  to  defray  expenses  mately  caused 
of  repairing  a  ship  in  a  port  of  distress,  has  been  held,  on  •*'^g,J|?^'^'*-^t. 
this  ground,  not  to  be  within  the  policy,  at  all  events  {is 
agabst  the  underwriter  on  goods.  (A) 

So,  loss  of  voyage,  caused  by  interdiction  of  commerce, 
blockade,  or  hostile  possession  of  the  pgrt  of  destination,  is 
not  a  risk  within  the  policy,  being  the  effect  of  a  peril  acting 
not  immediately,  but  circuitously,  on  the  thing  insured.  {I) 

So,  the  expense  of  wages  and  provisions  of  the  crew 
during  a  delay  for  repairs,  or  detention  by  an  embargo,  is 
not  a  risk  within  the  policy;  though  this,  indeed,  rather 
depends  on  the  principle,  that  all  such  expenses  are  a  charge, 
not  on  the  underwriter,  but  on  the  owner,  as  forming  part  . 
of  the  ordinary  expenses  of  the  voyage,  {m) 

Without,  however,  adverting  to  further  illustrations   of  Difficulty  of 
this  well   established  rule,  which  we   shall  have  abundant  ?Sie  m^pr^tice 
occasion  to  consider  elsewhere,  we  shall  show  the  difficulty  »h«>wn  bytwo 

•^     cases,  in  which 
Lord  Denman 

(t)  Bulk   V,    Royal  Exch.    Ass.,  2     Sel.  431.    Sarquy  ».  Hobson,  4  Bmgh.    *°d  Mr.  J. 

Bu  &  Aid.  72.,  and  the  line  of  cases  131.  ^^7  T^.^c 

,  applied  it  oil' 
between  that  and  Redman  v,  Wilson,  (/)  Hadkinson  v,  Robinson,  3  Bos.  ferently  to  al- 
ii Mees.  &  Wels.  476.,  which  are  &  Pull.  388.  Lubbock  o.  Rowcroft,  most  the  same 
cited  in  the  next  section.  5  Esp.  67.  &c.,  and  see  post.  Sect.  VII.   state  of  facts. 

CO  Green  r.  Elmslie,  Peake*s  N.  P.         (m)  Fletcher  v.  Poole,  Park  on  Ins. 

SIS.  Heyman  V.  Parish,  2  Camp.  149.  115.  8th   ed.     Eden   v,    Poole,   ibid. 

Areaogeio   r.    Thompson,   ibid.    620.  117.     Robertson  v.  Ewer,  1  T.  Rep. 

LiTic  9.  J'Ansen,  12  East,  648.    Hahn  127.      Lord  Denman,   howeycr,   puts 

p.  Corbett,   2    Bingh.  265.,  and  other  these  cases  on   the  ground   of  causa 

OSes  cited  fNMi;|Part  IV.  Chapter  *<  On  proxima  non  remota  spectatur.   De  Vaux 

the  Oeelararioo."  v.  Salvador,  4  Ad.  &  Ell.  428. 

(i)  Powell  V.  Gudgeon,  5  Maulc  & 
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Risk  of  loss  of  its  practical  illustration^  by  citing  the  two  following  recent 
caused  by  the  coscs,  wherein,  upon  two  states  of  fact  almost  identical,  Lord 
am?in8t"*aiMa  ^^'^^^^  ^^^  M^.  J.  Story  Came  to  diametrically  opposite 

proxima  non  re-   COnclusionS. 

'-       The  facts  of  the  English  case  were  shortly  these :  a  ship 

to  be"paid  by  ^^  ^^  Hooghly  rivcr  came  into  collision  with  a  steamer,  and 
the  owner  of      considerable  dama^ce  was  done  to  each.     The  owner  of  the 

one  ship  to  .         i   •  • 

another,  under  ship  claimed  Compensation  of  the  owners  of  the  steamer ; 
tratioifaward'  ^^^  ^^  claim  having  been  referred  to  arbitration,  it  was 
as  compensa-      awarded  that  each  vessel  should  bear  half  the  joint  expenses 

tioi\  for  da-  ^  . 

mages  caused  of  the  two.  Under  this  award  the  ship  had  to  pay  a  balance 
not  recoverable  *^  ^^  Steamer ;  and  the  owner  of  the  ship  brought  an  action 
f  "^r'  *b ^'ti"*  ^^^^  ^s  underwriter,  to  recover  the  sum  he  had  been  thus 
perils  of  the       o^igcd  to  pay,  as  a  particular  average  loss,  laying  the  damage 

sea* 

De  Vaux  r.  ^0  have  been  caused  "  by  the  perils  of  the  seaJ*  The  Court 
fAi^&'^Ell  ^^  King's  Bench  held  that  he  could  not  recover,  on  the 
420.  ground,  as  stated  by  Lord  Denman,  that  the  obligation  to 

pay  the   sum  in  question  was  neither  "  a  necessary  nor  a 

proximate  effect  of  the  perils  of  the  sea,  but  growing  out  of 

an  arbitrary  provision  of  the  law  of  nations."  (w) 

But  in  the  ^^  ^^  American  case  the  facts  were  these  :  —  An  Ame- 

United  States     ri^an  ship  in  the  river  Elbe,  without  fault  on  either  side, 

such  sum,  *  ^  ^ 

ordered  to  be  came  into  Collision  with  a  Hamburgh  galliot,  and  sunk  her, 
tenceof^"'  receiving  herself  considerable  injury.  The  owner  of  the 
foreign  cour^     qalUot  brought  the  case  before  the  Marine  Court  of  Cux- 

has  been  held  ,         . 

recoverable  as  havcn,  which,  in  pursuance  of  the  regulations  of  the  Ham- 
perils  of  the  burgh  ordinance,  apportioned  one-half  the  whole  loss  on 
?p  t  w  ^^  owners  of  each  vessel.  The  owners  of  the  ship  having 
ren  Ins.  Comp.  been  Compelled  to  pay  this  sum,  brought  an  action  to  re- 
389.  cover  it  against  their  underwriters,  laying  the  loss  by  jyerils 

of  the  sea.  Mr.  J.  Story,  giving  the  judgment  of  the 
Supreme  Court  of  Massachussets,  held  the  underwriters 
liable  on  the  ground,  that  the  damages  so  apportioned  on  the 
ship  must  be  regarded  as  a  direct  and  proximate  effect  of  tlie 
collision,  (o) 

(n)  De  Vaux  v,  Salvador,  4  Ad.  &     3  Sumner's  Mass.  Kep.  389.,  cited  at 

Ell.  420.  length,  with  the  judgment  of  Mr.  J. 

(o)  f  Peters  V.  Warren  Ins.  Comp.,     Story,  in  2  Phillips  on  Ins.  181 » 190. 
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The  learned  judge,  in  the  course  of  his  elaborate  judgment,  'Risk  of  loss 
reviewa  all  the  foreign  and  English  authorities,  and,  amongst  caused  by  the 
the  rest,  the  case  of  De  Vaux  v.  Salvador,  from  which  he  J^"!*'*  I"**"/*^ 

'  '  against:    Cauta 

expressly  dissents,  fully  admitting  the  general  force  of  the  proxima  non  r«- 

maxim  ol  causa  proxima  7ion  remota  spectaiur^  but  disputing 

the  correctness  of  its  application  in  the  particular  instance. 

The  following  proposition  is  laid  down  by  the  great  Principle  of 
American  jurist,  as  the  result  of  all  the  authorities,  and  the  edVy^Mr.  J. 
foundation  of  his  own  decision,  viz.,  **  Tliat  token  the  thing  ^^^^^  *"  ***" 

•^    latter  case. 

insured  becomes  by  law  (i,  e.,  by  the  operation  of  some  rule  of 
maritime  law)  directly  chargeable  with  an  expenscy  or  contri" 
butiony  or  loss^  in  consequence  of  a  particular  peril,  the  law 
treats  such  perilj  for  all  practical  purposes,  as  the  proximate 
cause  of  such  expense,  contribution,  or  loss,^ 

The  whole  judgment  will  well  repay  a  perusal.  It  cer- 
t:uDly  seems  that  the  decision  of  ]\Ir.  J.  Story  is,  in  the 
language  of  Chancellor  Kent,  "  well  sustained  by  just  rea- 
soning and  sound  authority."  (p) 

The  only  diiference,  in  point  of  fact,  between  the  American 
and  English  case  is,  that  in  the  former  the  amount  of  con- 
tribution was  fixed  by,  and  paid  under,  a  judicial  decree ;  in 
the  latter  it  was  merely  a  matter  of  private  award  and  ar- 
bitration ;  but  Mr.  J.  Story,  after  noticing  this  distinction, 
dischums,  and  apparently  with  justice,  the  notion  that,  in 
point  of  principle,  it  can  make  any  diiference  between  the 
two  cases. 


Sect.  IV.  Risk  of  Loss  occasioned  by  the  Acts  or  Negligence 

of  the  Assured  or  kis  Agents. 

5  285.  The    principle    established   by   the    more    recent  uUkoflo« 

,      •  •      .       1  .  •        1  •        xi  1  occasioned  bv 

authorities  in  this  country  is,  that,  supposing  the  vessel,  crew,  the  acts  or  ' 
and  equipments,  to  have  been   originally  sufficient,  and   a  "hf^^ured^or 
captain  to  liave  been  provided  of  competent  skill,  the  as-  his  agents, 
eured  has  done  all  that  he  contracted  to  do ;  and  the  under-  Where  die  ship 

is  seaworthy 

and  pro|ierly 

(|9)  Kent*!  Comm.,  vol.  iii.  p.  SOl.  note  (ef),  ed.  1844.  commanded, 

3  D 
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Risk  of  loss      •writer  is,  in  such  case,  liable  for  any  loss  proximately  caused 

the  acts  or  ^7  ^^  perils  insured  against,  although  it  may  have  been 

Sw^afTiu  V^r  ^^™^^^^y  occasioned  by  the  negligence  or  misconduct  (not 

his  agents.  amounting  to  barratry)  of  the  captain  or  crew,  whether  such 

equipped,  and  negligence  or  misconduct  consist  in  omitting  some  act  which 
miteetT*the  un-    ^^g'^*  ^^  ^^  done,  or  doing  an  act  which  ought  not  to  be 

derwriter  will  douc,  in  the  coursc  of  the  navigation,  in) 

be  liable  for  all         _,  .      .    ,  ,  ,        /.  in 

loss  proximate-       Ihe  some  pnnciple  appears,  at  length,  after  much  nuctu- 
the^^rils  in-       otion  in  the  decisions,  to  have  been  established  in  the  United 

•ured  against.       States,  (r) 

though  remote-  ^  \  ,  i./iii 

ly  occasioned  It  may  be  convenient  to  state  briefly  the  substance  of  the 

negii^nc^of     c^scs  that  have  established  this  now  undoubted  principle, 
the  master  or  ^  Russian  ship,  which  was  seaworthy  at  the  outset  of  the 


crew. 


Cases  in  illus-  ^'^^  ^^^  navigated  by  a  competent  master  and  crew,  was 
tration  of  this  compelled  in  the  course  of  a  voyage  from  Amsterdam  to  St. 
Ship  burnt  Petcrsburgh,  to  winter  in  a  port  in  the  Gulf  of  Finland, 
while  m  charge  ^here  she  was  left,  as  is  usual  under  such  circumstances, 

of  mate  by  his 

negligence.  under  the  charge  of  the  mate,  who  was  quite  sufficient  for 
Exch/kss. ^"  her  safe  custody;  owing  to  the  negligence  of  this  person  in 
2  iTa  Aid  72    ^^*  extinguishing  a  fire  which  he  had  lighted  in  her  cabin^ 

the  ship  was  burnt  while  he  was  absent  on  board  another 
vessel :  the  court  held^  that,  as  the  loss  of  the  ship  was  proxi- 
mately caused  by  fire  (one  of  the  perils  insured  against}  the 
underwriters  were  liable,  though  it  was  remotely  occasioned 
by  the  negligence  of  the  mate,  {s) 
Goods  lost  by         The  court  came  to  the  same  conclusion  in  a  case  where 
going  from  ship  sugars  wcrc  lost  in  the  course  of  being  conveyed  from  the 
to  shore,  owing    j^j    ^    ^j^^  ^j^        according  to  the  usage  of  the  West  India 

to  negligence  *^  o  o 

of  crew. 

Walker  r,  (q)  Busk  v.  Royal  Exch.'Comp.,  2     also  p.  SOfi.,  and  the  learned  note  (e) 

^ R*!fc"*\,l            ^'  *  ^'^  ^^'     ^'^^^^^  ^'  Maitland,  5  thereto    appended   in  the    edition  of 

5B.&Ald.           B.  &  Aid.  171.     Bishop©.  Pentland,  1844.      The    cases    in    the    Supreme 

7  B.  &  Cr.  219.    Iloldsworth  v.  Wise,  Court    of  the    United   States,   which 

ibid.  794.    Shore  v.  Bentall,  ibid.  798.  seem  to  have  fixed  the  law  as  stated  in 

Phillips  t'.  Head  lam,  2  B.  &  Ad.  SSa  the  text,  are  f  PaUpsco  Ins.  Comp.  9. 

Dixon  V.  Sadler,  5  Mees.  &  Wels.  405.  Coulter,  3  Peter's  Rep.  222.     Colum* 

S.  C.  confirmed  in  error,  8  Mees.  &  bian   Ins.    Comp.    o.    Lawrancc,    10 

Wels.   895.     Redman   1;.   Wilson,   14  Peter's  Rep.  517.    Waters  9.  Maryland 

Mees.  &  Wels.  476.  Ins.  Comp.,  11  Peter's  Rep.  213. 

(r)  See  Phillips  on  Ins.,  chap.  xiii.  («)    Busk    v.    Royal    Exch.     Ass. 

sect.  2.,  see  especially  p  581.     Kent's  Comp.,  2  B.  &  Aid.  72. 
Comm.,   Tol.  iii.    pp.  303,  304.,  and 
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trade,  in  a  sloop  adequately  manned  for  the  purpose,  which  was  Risk  of  los^ 
drifted  on  the  rocks  in  consequence  of  the  seamen  in  charge  °he^ct "or  ^ 
of  her  all  going  to  sleep,  in  gross  neglect  of  their  duty,  {t)        negligence  of 

A  ship,  which  was  obliged,  owing  to  her  being  a  sharp  built  his  agents. 
vessel,  to  be  lashed  to  a  harbour  pier,  fell  over  when  the  ship  bilged, 
tide  left  her,  and  was  stove  in  and  stranded  in  consequence  °^*P^  ^^  '"f*®** 

'  ^  ncj^ligcncc  in 

of  the  gross  negligence  of  the  mate  in  not  procuring  a  rope  ^^t  lathing  her 
of  sufficient  strength  for  the  purpose :  the  court,  on  the  same  fastenings. 
principle,  held  the  underwriters  liable,  (w)  RMuiTnd 

A  ship  insured  on  an  entire  voyage  out  and  home,  having  7  B  &  Cr.  219. 
been  seaworthy  and  projierly  manned  and  commanded  at  the  ^Vd"SithThrp. 
outset  of  that  risk,  was  lost  on  her  jiassage  home  by  the  originally  sea- 

•1        /»    1  1  1  •  1     1 T  IT        worthy,  in  a 

perils  01  the  sea ;  the  underwriters  were  held  not  to  be  uis- .  state  oV  danger- 
charged  by  the  captain's  negligence  and  misconduct  in  sail-  Hf,ij^o"SJ"^. 
ing  with  her  on  this  homeward  passage  in  such  a  state  of  ^y**^*  7  B.  & 
leakiness  as  to  be  obliged  to  be  pumped  out  by  the  crew 
every  two  hours,  (i?) 

A  ship  struck  the  ground  and  was  lost  in  the  Sierra  Leone  Ship  lost  by 
river  by  stranding,  owing  to  the  master's  having  entered  it  in'g"o*cfptoln'8 
without  a  pilot,  after  havin<]:  made  every  reasonable  attempt  «>*»'»"ff  »n«^> 

Timi  -11  .1  hailwur  with- 

to  procure  one ;  Lord  Tenterden  said,  that  even  if  the  loss  out  a  pilot. 
had  happened  in  consequence  of  the  mistake  of  the  master  ncacUarn! 
(provided  he  were  a  person  of  competent  skill  at  the  time  ^  ^^-  ^  ^^'  ^^^ 
when  the  policy  was  made),  yet  having  been  proximately 
caused  by  the  perils  of  the  sea,  the  underwriters  would  be 
chargeable: "  afortioriy  they  were  so,  as  he  appeared  to  have 
acted  with  a  sound  discretion,  {w) 

The  master  of  a  vessel  which  had  sailed  on  a  voyage  from  Ship  lost  by 
Rotterdam  to  Sunderland  in  a  seaworthy  state  and  properly  over  on  her 
manned  and  equipped,  on  her  arriving  off  a  point  about  four  ^*"^  To^nias. 
miles  from  Sunderland,  negligently  and  improperly  (but  not  ter*s  improperly 
barratrously)  heaved  overboard  so  much  of  her  ballast  that  trously)  heav. 
the  vessel  was,  by  a  sudden  squall,  driven  on  her  beam  ends,  JUuc^j^^^ji^t 

Dixon  r.  Sad* 
ler,  5  Mces.  ti 
(I)   Wa!ker   o.    Maitland,  5  B.   &     Cr.  794.     Shore  1;.  Bentall,  ibid.  798.    Wels.  405. 

Aid.  171.  «'«  ^oti$. 

(«)  Bishop  V.  PentUnd,  7  B.  &  Cr.         (w)  Fhillips  o.   Headlam,  2  B.  & 

21  p.  Ad.  380. 

(r)    Iloldsworth  v.  Wite,   7  B.  & 

3  P   3 
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RUk  of  loss 
occasioned  by 
the  acts  or 
negligence  of 
the  assured  or 
his  agents. 


Ship  lost  bf 
being  neces* 
sarily  run  on 
shore,  in  con- 
sequence of  A 
state  of  leaki- 
neas,  occasioned 
by  improper 
loading. 
Kedinan  v. 
Wilson, 
14  M.  &  Web. 
476. 


sunky  and  totally  lost ;  the  court  lield^  that^  as  this  loss  was 
proximately  caused  by  the  perils  of  the  seas^  the  assured 
might  recover,  though  it  was  remotely  occasioned  by  the 
improper  act  of  the  master,  the  ship  having  been  seaworthy, 
and  the  master  and  crew  competent  at  the  outset,  (x) 

A  ship  engaged  in  the  African  teak  trade,  was  insured  on 
a  voyage  "  from  London  to  Sierra  Leone  during  her  stay 
there,  and  thence  back  to  her  port  of  discharge  in  the  United 
Kingdom."  The  ship  had  been  seaworthy  and  properly 
manned  and  commanded  at  the  commencement  of  the  risk, 
but  was  so  much  injured  at  Sierra  Leone,  owing,  as  it  ap- 
peared, to  the  unskilful  way  in  which  the  natives  (who  are 
always  used  for  the  purpose  in  that  trade)  had  loaded  the 
timber  on  board,  that,  on  commencing  her  voyage  home,  she 
was  found  unable  to  keep  the  sea,  and  was  run  ashore  in 
order  to  prevent  her  sinking  in  the  Sierra  Leone  river :  the 
court,  upon  the  same  principle  as  in  previous  decisions,  held 
the  underwriters  liable  for  this  loss,  (t/) 

This  current  of  authorities  firmly  establishes  the  doctrine 
as  stated  in  the  outset ;  and  any  dicta  of  the  judges  in  earlier 
cases,  which  are  opposed  to  it,  must,  therefore,  be  considered 
as  overruled,  (z) 


Cases  in  which 
the  question 
has  l>een, 
whether  negli- 
gence, in  fact, 
existed. 

Two  of  the 
crew  sent  ashore 
to  make  fast 
one  line  and 
cast  off*  another 
are  seized  by  a 
pressgang  be* 
fore  they  can 
do  so,  whereby 


§  286.  In  the  two  following  cases  the  main  question  was^ 
not  as  to  the  effect  of  the  negligence  or  misconduct  of  the 
captain  or  crew,  supposing  it  to  have  existed,  but  whether 
the  circumstances  were  such  as  to  show  that  any  negligence 
could,  in  fact,  be  imputed. 

A  ship,  having  discharged  a  portion  of  her  cargo  at  Stone- 
house,  in  Plymouth  harbour,  and  leaving  to  discharge  the 
residue  in  Sutton  Pool,  another  part  of  the  same  harbour, 
took  on  board  a  pilot,  who  sent  ashore  two  of  the  crew  in  the 


(.r)    Dixon  t^.  Sadler,  5   Mees.  &  (2)  Such  as  the  judgment  of  Lord 

Wels.  405.     S.  C.  affirmed  in  error,  8  Kenyon  in  BuUer  v.  Fisher,  3  Esp.  67. 

Mees.  &  Wels.  895.  and  of  Ch.  J.  Mansfield  in  Hodgson 

(y)  Redman  9,  Wilson,  14  Mees.  &  o.  Malcolm,  2  Bos.  &  Pull  N.  R.  339 
Wels.  476. 
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ship's  boat^  to  make  fast  another  line  to  the  shore^  and  cast  Risk  of  loss 
off  their  former  fast;  these  two  men  were  immediately  seized  Jhe^cuor 
and  impressed  by  a  pressgang,  who,  though  requested  by  the  |j^gl>genc^of 
master  so  to  do,  would  not  let  them  cast  off  the  rope,  by  his  agents. 
reason  of  which  the  ship  took  the  ground,  was  very  much  the  siiip  takes 
stndned,  and  made  a  great  deal  of  water.     The  majority  of  he!(fIT"*^b 
the  court,  against  the  opinion  of  Sir  James  Mansfield,  held  the  perils  of  the 
that  no  negligence  could  be  imputed  in  this  case,  but  that  iiod^son  v. 
the  loss  was,  as  alleged  in  the  declaration,  a  loss  by  the  perils  2^b!»!^&  Vull 
of  the  seas,  (a)  a  N.  R.  S36.  * 

A  ship  bound  from  Bhode  Island  (United   States)  for  Ship  lost  by 
Liverpool,  having  sailed  for  her  voyage  in  a  state  of  complete  gates,  owing  to 
equipment,  on  passing  Holyhead  took  on  board  a  pilot  (as  ^oAhQ^^i^^m 
required  by  the  Liverpool  Pilot  Act  (37  G.  3.  c.  78.,  and  also  improperly 

r  Tk-%        A  1         •      /»  r>i  \  1    '■st^^ning  her 

by  the  ffeneral  Pilot  Act  then  m  force  52  G.  3.  c.  39.),  and  there  against 
under  his  conduct  entered  the  river  Mersey,  and  arrived  ltranc™ofihe 
opposite  St  George's  dock.  "■»*««•  •  held,  a 

'^^  ^  ^  ^  loss  by  the 

The  master,  who  was  then  obliged  to  quit  the  vessel  on  perils  of  the 

busmess,  warned  the  pilot  on  no  account  to  let  her  take  the  Jhe  umicr-**^ 

ground,  as,  being  sharp- built,  she  could  not  do  so  with  safety,  ^rhen^ef 

The  pilot,  however,  during  the  master's  absence,  disregarding  haying  been 

this  advice,  took  the  ship  up  to  the  pier  of  St  George's  dock  ^.^"negngence 

basin,  and  fastened  her  there  with  a  rope  to  the  shore,  with  °^^^^  masurr 

*  ^  or  crew, 

the  intention  she  should  take  the  ground  when  the  tide  fell ;   Carruthers  v. 
she  accordingly  did  so,  and,  when  the  water  left  her,  fell  over  4^1!  &  sel!"??, 
on  thie  side  farthest  from  the  pier  with  such  violence  that  she 
bilged  and  broke  many  of  her  timbers,  and  lay  on  her  beam 
ends. 

The  court  held  that  this  loss  could  not  be  considered  as 
having  happened  through  the  negligence  or  misconduct  of  the 
master  and  mariners  ;  for  it  was,  in  fact,  owing  to  the  mis- 
conduct of  the  pilots  between  whom  and  the  master  there  is 
no  privity,  he  not  being  chosen  by  the  master,  but  forced 
upon  him  by  the  law  under  a  penalty :  and,  independently  of 
this  general  principle,  the  30th  section  of  the  Pilot  Act  then 
in  force,  expressly  provided  that  owners  should  not  be  pre- 

(a)  Hodgson  v.  Malcolm,  2  Bos.  &  Pull.  N.  R.  336. 
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Risk  of  loss 
occasioned  by 
the  acts  or 
negligence  of 
the  assured  or 
his  agents. 


If  the  master, 
crew,  or  ship, 
were  originally 
de6cient,  this  is 
matter  of  de- 
fence under  the 
plea  of  unsea- 
worthiness. 


vented  from  recovering  on  a  contract  of  Insurance  by  reason 
of  any  neglect  of  a  pilot  taken  on  board  under  the  regulations 
of  that  act.  {b) 

Since  the  principle  established  by  the  more  recent  autho- 
rities,  it  appears  clear  that  even  had  the  loss  in  these  cases 
been  attributable  to  the  negligence  or  misconduct  of  the  cap- 
tain or  crew,  yet,  as  it  was  proximately  caused  by  the  perils 
insured  against,  the  underwriters  would  now  be  held  liable. 

Of  course,  if  it  can  be  shown  that  the  master  when  ap- 
pointed was  wholly  incompetent  (c),  that  the  crew  were 
insufficient  (rf),  or  the  ship  in  any  way  unseaworthy  at  the 
outset  of  the  risk,  this  is  matter  of  defence,  of  which  the 
underwriters  may  avail  themselves  under  a  plea  of  unsea- 
worthiness. 


Where  the  loss 
is  not  proxi- 
mately  caused 
by  perils  of  the 
sea,  but  is  di' 
rtetly  referable 
to  the  negli- 
gence or  mLs.> 
conduct (not 
amounting  to 
barratry)  of  the 
agents  of  the 
assured,  the 
underwriter 
will  be  dis- 
charged from 
his  liability. 


Ship  broken  up 
in  consequence 
of  the  ncgli* 
gence  of  the 
a^^tired  in  not 
repairing. 
Tanner  9.  Ben* 
nett  Ry.  & 
Mood.  182. 


§  287.  Where  the  loss  is  not  proximately  caused  by  the 
perils  of  the  sea,  but  is  directly  referable  to  the  negligence  or 
misconduct  of  the  master  or  other  agents  of  the  assured,  not 
amounting  to  barratry,  there  seems  little  doubt  that  the 
underwriters  would  be  thereby  discharged. 

Thus  —  to  take  a  case  recorded  by  Emerigon  as  having 
actually  occurred  at  the  first  breaking  out  of  the  great  plague 
of  Marseilles  in  1720  —  where  the  master  of  a  ship,  part  of 
whose  crew  had  died  of  the  plague  on  the  voyage,  sailed  into 
that  city  with  a  false  bill  of  health,  in  consequence  of  which 
his  ship  was  ordered  to  be  burnt,  this  misconduct  was  held 
to  discharge  the  underwriters  (e) ;  and  it  is  apprehended  that 
such  a  decision  is  not  at  variance  with  the  principle  of  the 
English  cases  as  above  laid  down. 

The  following  English  case  seems  to  have  proceeded  on 
the  same  ground ;  a  ship  having  been  driven  ashore  near  the 
harbour  of  St.  Thomas  (West  Indies)  was  afterwards  got 
off  very  little  injured,  and  might  have  been  repaired  but  for 


(6)  Carruthcrs  r.  Sydcbotham,  4 
Maule  &  Sel.  77, 

(c)  Tait  V.  Levi,  14  East,  481.  Sec 
also  Gregson  v.  Gilbert,  S  Dougl  232. 
Park  on  Ins.  138.  8th  cd. 


(d)  Hunter  r.  Potts,  Selw.  N.  Pi-. 
1031*  9th  cd.  Forshaw  v.  Chabert,  3 
Brod.  &  Bingh.  158. 

(e)  Emerigon,  chap.  xii.  sect  xiiL 
Yol.  i.  p.  429.  ed.  1827. 


LIMITATIONS  OP  UNDEUWRITER'S  LIABILITY.  773 

the  Degllgence  of  the  agents  of  the  assured  in  the  isknd^  who  Risk  of  loss 
allowed  her  to  be  condemned  and  broken  up  after  two  very  °he*act8*or  ^ 
hasty  and  imperfect  surveys ;  Lord  Tenterden  told  the  jury  ncgii^enw  of 
that  the  underwriters  would  not  be  liable  for  the  total  loss  his  agents, 
by  condemnation  and  sale,  if,  in  their  opinion,  such  loss  had 
been  brought  about  by  the  negligence  or  misconduct  of  the 
agents  of  the  assured,  {f) 
On  the  same  principle  in  an  action  against  the  owners  of  a  Goods  dnmaged 

C  r^  r        •  A      '  .'  •.     ^'y  bursting  of 

Steamer,  tor  not  delivenng  goods  in  proper  time ;  upon  its  boiler.pipe, 
appearing  that  the  captain  during  a  hard  frost  had  filled  his  tali^s  having' 
boiler  over  night  (according  to  custom)  to  prepare  for  start-  ^^]*^^  }^^  ^^^^ 
ing  in  the  morning,  in  consequence  of  which  the  boiler  pipe  hard  frost, 
burst,  and  the  water  escaping  damaged  part  of  the  goods,  4  Bingh.  607.  * 
for  whose  non-deliveyy  the  action  was  brought ;  Chief  Justice 
Best  and  the  Court  of  Common  Pleas  held,  that  this  was  not 
"  an  act  of  God,"  within  the  excepted  risks  in  the  bill  of 
lading,  but  negligence  on  the  part  of  the  captain,  for  wliich 
the  owners  were  responsible  as  carriers,  (y) 

Of  course,  if  the  loss  be  directly  referable  to  the  act  of  the    I-o"  directly 
assured  himself,  the  underwriter  will,  ik  fortiori,  be  discharged,  acts  or  neglU 
Thus,  as  we  have  already  seen,  a  failure  to  have  the  ship  f^^^^  hiinself 
properly  documented,   according  to  existing   treaties^   dis^  is  not  at  the 

nsk  of  th? 

charges  the  underwriter  from  his   liability,  when  the  in-^  underwriters, 
surance  has  been  effected  by  the  shipowner,  though  not,  as 
the  better  opinion  seems  to  be,  when  it  has  been  effected  by 
the  owner  of  the  goods,  (h) 

So%  a  fidlure  to  navigate  a  ship  in  war  time,  according  to 
the  provisions  of  the  Convoy  Acts,  discharges  the  underwriter, 
whenever  it  can  be  shown  that  the  assured  himself  w^,  by 
Us  own  act,  instrumental  in  the  violation  of  the  law,  or  that 
his  agent  had  direct  authority  from  him  for  that  very 
purpose.  (2) 

It  is  not,  however,  every  mistake  in  judgment  on  the  part  lf,boweiref,the 

'  »  .^  JO  r  loss  be  brought 

about  by  a 
mere  mistake 
(/)   Tanner  v.   Bennett,   Ryan  &         (h)  See  above,  Fart  II.  Chap.  IV.    in  judgment  of 
Mood.  182.    See  as  to  the  S.  P.  Brad-     Sect.'S.    Davton  r.  Atty,  7  East,  367.    ^^^  assured  op 
ford  V.  Lerj,  2   C.  &  P.  137.     S.  C.     Bell  v.  Carstairs,  14  East,  374. 
botnot  SL  P.  Ryan  &  Mood.  331.  (t)  Carstairs  v.  Allnutt,   3  Camp, 

(y)  Siordet  v.  Hall,  4  Bingh.  607.       497.     Metcalfe  0.  Parry,  4  Camp.  123. 
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Ilisk  of  Ion 
uecasioncd  by 
the  acts  or 
negligence  of 
the  assured  or 
bis  agents. 

hi9  agents,  act- 
ing bond  Jiflct 
the  underwriter 
will  not  be  dis- 
charged 
^Vilbraham  v, 
Wartnaby, 
LI.  &  Wels. 
144. 


Where  lens 
arises  from 
causes  which 
the  owners  or 
masters  arc 
reasonably 
bound  to  pre- 
vent, the  under 
writer  is  dis- 
char;;ed  from 
liability. 


of  the  assured  or  his  agents  that  will  discharge  the  under- 
writer, although  such  mistake  may  have  immediately  brought 
about  the  loss :  if  they  acted,  though  erroneously,  yet  with 
reasonable  prudence,  and  a  hand,  fide  desire  to  do  the  best  for 
all  concerned,  he  will  still  be  liable.  Thus,  where  a  cargo 
of  arms  and  ammunition  having  been  shipped  and  insured  from 
London  to  Madeira^  the  agent  of  the  shippers  at  the  latter 
place,  acting  under  the  mistaken  impression  that  the  im- 
portation of  such  articles  was  prohibited  by  the  treaty  between 
Portugal  and  Great  Britain,  and  meaning  to  do  the  best  for 
all  concerned,  informed  the  governor  of  the  expected  con- 
Bignment,  who,  consequently,  seized  the  arms  and  ammuni- 
tion immediately  on  their  arrival;  Lord  Tenterden  held, 
that  the  underwriter  was  not  discharged  from  his  liability, 
on  the  ground  that  this  loss  was  the  act  of  the  assured, 
for  the  agent  had  acted  bona  fide  and  with  reasonable 
prudence.  (J) 

Where  the  loss  arises  from  causes  which  the  owners  or 
masters  of  a  ship  are  bound,  by  their  duty  as  carriers,  to 
prevent,  or  which  they  might  have  prevented  by  a  due 
exercise  of  reasonable  and  ordinary  vigilance,  the  underwriter 
is  discharged  from  his  liability.  Thus,  the  underwriter  is 
liable  for  no  loss  occasioned  by  bad  stowage  (A) ;  nor  for  loss 
sustained  by  the  goods  from  rats^  for  which  the  master  alone 
is  liable,  unless,  as  it  seems  from  the  Consolato  del  Mare,  he 
has  taken  all  the  precautions  he  could  against  their  ravages, 
as  by  carrying  a  cat  on  board,  &c.  (/) 

Upon  the  same  principle,  the  underwriter  is  not  liable  for 
loss  occasioned  by  theft  {furtum  or  larceny,  as  distinct  from 
latrocinium  or  robbery  accompanied  with  violence)  or  em- 
bezzlement when  committed  by  the  crew,  even  although  the 
risk  of  "  thieves  "  is  one  of  the  enumerated  risks  in  all  our 
common  policies ;  for  it  is  considered  that  loss  of  this  kind 


(j)  Wilbraham  v.  Wartnaby,  Lloyd         (/)  Consolato  del  Mare,   chap.  Ixv, 

&  Wels.'  1 44.  Izvl.  of  the  Italian  translation.     £me* 

(A)  See  Emerigon,  chap.  xii.  sect.iL  rigon,  chap.  xii.  sect  ir.  vol.  i.  p.  375. 

iv,  ▼.,  who  collects  all  the  learning  ed. -1827.     See  also   Kent's  G>nim. 

upon  these  points.  vol.  ill.  p.  300.  note  (a),  ed.  1844. 
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might  be  guarded  against  by  the  exercise  of  ordinary  vigil-  Ri^kofioiw 
ance  on  the  part  of  the  master ;  conBcquently,  the  master  or  ^1,^  acts'or   ^ 
the  owner,  w-hom  lie  represents,  are  alone  answerable  for  a  negligence  of 

r  '  the  assured  or 

loss  of  this  kind  (m)  ;  but  for  open  robbery  (Jatrocmium)  the  his  agcnu. 

underwriters  are  liable,  and  the  owners  also,  but  only  to  the 

value  of  ship  and  freight.  («)     In  the  same  way,  if  any  loss  or 

damage  happen  in  the  shipping  or  landing  of  the  goods  through 

the  fault  of  the  master  or  crew,  or  the  defect  of  tlie  sktp*s  tackle^ 

the  master  and  the  owners  are  respectively  answerable :  if 

such  loss  or  damage  be  not  imputable  to  the  master  or  crew, 

or  to  the  defect  of  the  ship's  tackle,  then  the  underwriters 

are  liable,  (o)  ^  So,  the  loss  of  goods  lashed  on  deck,  that 

being  considered  an  improper  and  unsafe  place  to  carry  them, 

is  not  recoverable  under  a  general  policy  on  goods,  unless 

they  are  so  carried  by  virtue  of  a  general  usage  of  trade, 

with  which  the  underwriter  must  be  presumed  to  have  been 

familiar,  (p) 

Sect.  V.  Limitation  of  Owners  Responsibility  for  Loss  occa- 
sioned  by  the  Acts  or  Negligence  of  the  Master  and  Crew. 

§  288.  With  regard  to  the  extent  of  the  owner^s  responsi-  Limitation  of 
bility  to  the  merchant  for  damage  caused  to  his  goods  by  the  ^bJiu  **forT°"' 
acts  of  the  master  or  mariners,  it  will  be  convenient  to  state,  occasioned  by 
very  briefly,  the  law  in  this  place,  although  the  subject  does  ligence  of  the  * 
not  properly  fall  within  the  scope  of  this  work.  ^^^1^'  *°^ 

By  the  civil  law,  and  also  by  the  common  law  of  Enorland,    7 

^  ,  ,  o  '    At  common 

the  owner  is  responsible  to  the  merchant  up  to  the  full  extent  J»«^  t*'e  owner 
of  the  amount  of  such  loss  or  damage  (q) :  and  this,  in  fact,  tHhlTsMppW 

to  the  full 

(m)  See  Emerigon,  chap.  xii.  sect.  V.     art.  10.     Ordonnancc  de  Wi^buy,  art.    ^™ouut,  for 

YoL  L  p.  380.  ed.  1827.,  and  see  also     49.  """^t^^  ""*^ 

by  the  acts  op 
sect  xiix.  ibid.  p.  524.    See  also  Bou-         (p)  Rdss  v.  Thwaite,   Park  on  Ins.    negligence  of 

Uy-Paty,    tit.   x.    tom.  iv.  p.  35.  ed.  23.    8th   ed.      Backhouse    r.    Ripley,    the  master  ani 

1834.     Kent's  Comm.,  vol.  iii.  p.  303.  ibid.  24.     Da  COsta  r.   Edmunds,   4   <^'e*^» 

note  (a),  ed.  1844.  Camp.    142.        Gould    v.     Oliver,    4 

(»)  Harford  r.  Maynard,  Park,  36.  Bingh.   N.  C.  134.     Milward  v,  liib- 

8Ui  ed.,  and  see  now  26  G.  S.  c.  86.  bcrt,  3  Q.  B.  1 20. 

a.  2.  (q)  Abbott  on    Shipping,    part  iv. 

(o)  Emerigon,  chap.  iii.  sect.  xlviL  chap.  vi.  p.  349.  6th  ed.     Emerigon, 

vid.iL  p.  24.  ed.*l827.,  citing  Le  Gui-  Contrats  a  la  Grosse,  chap.  iv.  sect.  ii. 

dottt  eb.  T.  art.  7.   Jugemens  d'Oleron,  vol.  ii.  p.  482  cd.  1827.     The  rule  of 
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Limitation  of     is  universally  the  rule,  unless  where  a  different  one  has  been 

owner's  respon-        .    i  v  i      i  i  t  -• 

sibility  for  loss    established  by  ordinances  and  statutes. 

thractT^  nL-       ^y  ^'^^  general  law  marithne  of  continental  Europe,  how- 

ligenceofthe     evcr,  as  expressed  in  several  of  the  old  mediaeval  sea-laws 

master  and  •      •  /•     i  t  t  t/*» 

crew.  and  the  majority  of  the  modern  ordinances,  a  different  rule 

By  the  law  ^^  hceu  established;  and  the  responsibility  of  the  owners 
maritime,  the     for  loss  occasioncd  by  the  negligent  or  wrongful  acts  of  the 

owner  s  respon-  .  •     i.     •      t  i 

sibility  was  mastcr  or  manners  is  limited  to  the  value  of  the  vessel  and 
val*ue  of  ship^  f^^^fff^^f  and  by  abandoning  these  to  the  claimant  the  owner 
and  freight,  by    ^ay  discharge  himself,  (r) 

abandoning  .  , 

which  he  might  With  a  reference,  no  doubt,  to  the  provisions  of  the 
jsc  large   ira-   ggjjgj.j^j  European  law  maritime,  but  mainly  with  a  view 

Acts  passed  at  of  encouraging  the  shipowning  interest,  upon  which  the 
to  limit  owner's  common  law  Tulc  frequently  operated  with  great  severity 
responsibihty.     ^^^  unfaimess,  our  legislature  has  at  different  times  passed 

various  acts'Jn  order  to  limit  the  owner's  responsibility,  (s) 
7G. 2.  ci5.  By  the  first  of  these  acts,  which  was  passed  in  1734 (^), 

the  responsibility  of  the  owners  was  limited  to  the  value  of 

the  ship  and  freight  ("  the  value  of  the  ship  or  vessel,  xoith  all 

* 

her  appurtenances,  and  the  full  amount  of  the  freight  due  or  to 
grow  due  for  and  during  the  voyage  ")  in  all  cases  of  theft  or 
embezzlement  by  the  master  or  mariners  without  the  owner's 
privity. 
26G.3.  c.  86.         By  the  next  act,  passed  in  the  year  1785  (m),  the  same 

limitation  was  extended  to  the  case  of  robbery  committed 


the  common  law  still  prevails  in  the  the  Code  de  Commerce  contains  the 

United   States^  except  in  Maine   and  best  prectM  of  the  continental  law :  — 

Massachussets,  Kent's  Comm.,  vol.  iii.  "  Tout  proprictaire  du  navire  est  civile- 

p.  217.  ed.  1844.  ment  responsable  dcM  fails  du  capitainct 

(r)  Sec  the  learning  on  this  point  pour  ce  qui  est  relative  au  navire  et  a 

collected  in  Abbott  on  Shipping,  part  Tcxpedition.     La   responsabilite   cessc 

iv.  chap.  vi.  pp.  349,  350.     Emerigon,  par  Tabandon  du  navire  et  du  fret." 

Contrats  a  la  Crosse,  chap.  iv.  sect.  ii.  («)  As  to  tlie  motives  of  the  legisla- 

vol.  ii.  p.  482.  ed.  1827,  (who  is  not  turc,  see  the  preamble  of  7  G.  2.  c.  15. 

cited  by  Lord  Tenterden),  clearly  csta-  llie   remarks   of  Lord  Tentcrden   in 

blishcs  the  prevalence  of  the  rule  in  Gale  v.  Lawrie,  5  B.  &  Cr.  163.,  and 

medic-cval  maritime  law.   Boulay-Paty,  of  Mr.  Baron  Parke  in  Brown  v.  Wil- 

Cours  dc  Droit    Com.   Mar.,   tit.  iii.  kinson,  lO'L.  J.  £xch.  36. 

sect  i.  torn.  i.  pp.  263—287.,  gives  a  (t)  7  G.  2.  c.  15. 

very  able  dissertation  on  the  subject ;  («)  26  G.  3.  c.  86. 
and  the  language  of  the  art  216.  cf 
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by  strangers   (u  e.y   persons    other    than   the    master    and  I-imltation  of 

\  111-  •  •Till        ««'"or's  rcspon- 

manners) ;  and  by  this  statute  it  was  also  provided  that  the  sibiiity  for  loss 
owners  should  be  wholly  free  from  all  responsibility  "  for  loss  JiJ^actTo?  ncc- 
or  damac^e  occasioned  to  the  goods  by  fire  on  board  "(u)  ;  ligenceofthe 

^^  fo  /  \    /  '   master  and 

and,  further,  that  not  only  the  owners^  but  the  masters  also,  crew, 
should  be  entirely  freed  from  liability  for  loss  by  robbery, 
embezzlement,  or  making  away  with  any  gold,  silver, 
diamonds,  watches,  jewels,  or  precious  stones,  unless  the 
true  nature,  quality,  and  value  thereof  shall  be  inserted  by 
the  ship{)er  in  the  bill  of  lading  at  the  time  of  shipment. 

The  last  act  upon  the  subject  was  the  53  G.  3.  c.  159.  53  G.  3.  c.  159. 
(passed  a.  d.  1812),  which  carries  the  same  limitation  of  the 
owner's  responsibility  still  further,  and  declares  that  the 
owner  shall  not  be  liable  beyond  the  value  of  the  ship  and 
freight  for  any  loss  arising  **  from  any  act,  neglect,  matter  or 
Hung  done,  omitted,  or  occasioned,^  without  his  fault  or  privity, 
either  "  to  any  goods  laden  on  board  his  own  ship,"  or  "  to 
4Py  goods  laden  on  board  any  other  ship." 

The  result,  therefore,  of  English  legislation  on  this  subject  Result  of  En- 

•    ^  glish  legislation 

^  •  on  the  subject. 

1.  That  the  owner  is  not  responsible  beyond  the  value  of  his 
ship  and  freight,  in  any  case  of  robbery,  embezzlement,  or 
any  act  done  or  omitted,  without  his  privity,  either  by  the 
master  and  mariners,  or  by  strangers. 

2.  That  he  is  wholly  exempt  from  all  loss  by  fire,  and,  also, 
in  case  of  robbery  or  embezzlement  of  jewels,  gold,  &c., 
where  their  value  is  not  declared  in  the  bill  of  lading. 

3.  That  the   master* s   liability,  except   in   the   case   last, 
mentioned^  remains  precisely  what  it  was  at  common  law* 

The    following    points     have    been    decided    on    these  Construction  of 

^    ,    .  these  acts. 

statutes :  — 

The  value  of  the  ship  is  to  be  calculated  at  the  time  of  ^^?^e  of  caicu- 

loss :  a  decision  which  has  been  regretted,  but  is  still  adhered  ship. 

to.  (k?) 

The  value  of  the  freight  is  the   amount  which  the  ship  Mode  of  calcu- 
lating value  of 
•  freight. 

(f)  Sect  2.  2.     See  Brown  v,  AVilkinson,  16  L.  J. 

(»)  Wilfon  r.  Dickson,  2  B.  &  Aid.     N.  S.  Exch.  34. 
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I/iiniiatifm  of     would  actually  have  earned  as  freight  had  she  arrived  at  her 

owners  rcNpon*  ,        ,  /^ 

•ibility  for  Iom  poit  of  destination,  after  deducting  the  freight  on  goods 
tJiieTu'or  iwg-  jtittisoncd,  burnt,  or  tortiously  sold  yi  the  course  of  the 
ligciicfoftiie  voyage  (jr);  but  including  in  the  calculation  all  monies  paid 
crew.  as  an  advance  of  freight,  (y) 

Finliing  i^torct  The  Jigfiing  stores  of  Greenland  whalers  are  to  be  valued 
to  be  valued  ai  ^  P**^^*^  ^^  *'*c  "  ship  and  her  appurtenances  "  under  these 
partofship.       statutcp,   although   they   are   not   usually   so   estimated  in 

2)olicic8  of  insurance  unless  specifically  mentioned,  {z) 
Acu  only  apply       The  acts  do  not  extend  to  gabbets  (aabares)  and  lighters, 

to  ri'irivtercd 

vvNsvU.  *  nor  to  any  ship  or  vessel  not  requiring  to  be  registered,  (a) 

Period  nt  which       R  289.  The  liability  of  underwriters  for  loss  on  goods  docs 

the  liiibility  of  ,       .      .         ,  .  i  •  m      i 

owiienaiid  iiot  bcgin  lu  tliis  country,  generally  speaking,  until  they 
i?wii*(i?irood»'"  ^^  loaded  on  board  ship,  and  ceases  directly  they  have  been 
begiiin  and         discharged  and  safely  landed  on  the  quays,  or  other  usual 

landing  places  of  the  port  of  discharge ;  or  into  public  lightersj 
&c.,  where  that  is  the  customary  mode  of  landing  them,  by 
the  usage  of  the  iK)rt. 

The  commencement  and  conclusion  of  the  responsibility  of 
the  owner  or  master,  as  carriers  of  the  goods,  is  not  so  ex- 
actly defined,  but  dc}>ends  a  good  deal  on  the  customs  of  the 
particular  ])orts  where  the  voyage  begins  and  ends. 

(loncrally  speaking,  however,  the  responsibility  of  the 
owner  or  master  may  be  said  to  begin  where  that  of  the 
tcharfinger  rndsy  wherever  that  may  be :  thus,  if  the  master 
receives  the  goods  on  the  quay  or  beach,  or  sends  his  boat 
for  them,  his  responsibility  commences  from  the  moment  he 
so  rooelvos  thom,  or  puts  them  on  board  the  boat,  {b) 

Ao ,  again,  his  res|K>nslbility  will  cease  either  by  actual  de- 
llvory  of  the  g^nxls  to  the  consignee  under  the  bill  of  lading. 


(x>  CanKan  k   Mcaburn,   1  Iiingh.  Pari.   Rep.    573-,   and  see  53   G.  S. 

^^^»,  c.  IJ»9.  s.  5. 

iw^  Wilwu    r    Dickwn,    <    B.   *  (fr>  See  Corban  r.  Downe,  $  tap. 

AM.  i\  N.  P.  41.,  and  the  authorities  cited  in 

V^j'i  *nio  Dun^lee,  1  llaj;g.  Ad.  Rep.  Ablmtt  on  Shipping,  part  ir.  chap*  ir. 

I0i>.     i;»!e  r,  Kxwrie,  5  R.  &  Cr.  156.  p.  30a  6th  c^i. 

VJ^  Hunter  r   M'Gowan,  1  UHgh's 
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crewt 


or  by  3ome  act  which,  according  to  the  practice  and  custom  Limitation  of 

usuallj  observed  in  the  port  or  place  of  delivery,  is  regarded  sibiiity  for  Iom 

13  equivalent  to  or  a  substitute  for  it  (c)     In  fact,  as  it  is  ^^0*^^  of  X- 

expressed  by  Emerificon :  //  faut  que  le  capitaine  surveille  H  ligence  of  th« 

tr  J  t^  •/  1  r  master  and 

\a  marchandise  jiLsqu^a  la  tradition  effective,  {d) 

The  subject  was  very  much  discussed  lately  in  this  country 
in  the  case  of  Gratcliffe  v.  Bourne,  which  went  through  all 
the  courts,  and  the  effect  of  which  is  that,  in  order  to  dis- 
charge the  master  from  his  responsibility,  he  must  allege 
and  prove,  either  that  he  delivered  the  goods  "  to  the  con- 
signees "  according  to  the  express  terms  of  the  bill  of  lading, 
or  eke  that  he  delivered  them  according  to  the  practice 
and  custom  usually  observed  in  the  port  of  delivery,  {e) 


Sect.  VI.  Risk  of  Loss,  by   the  Acts  of  the  Government  of 

the  assured. 


§  290.  There  are  two  classes  of  cases  in  which  loss  may  be  Risk  of  loss  hy 

occasbned  by  the  public  authoritative  acts  of  the  government  government  of 

of  the  a38ured:  those,  viz.,  in  which  the  assured  and  under-  the  assured, 

writer  are  both  subjects  of  the  same  state,  and  those  in  which  Where  the  un. 

they  are  subjects  of  different  states.  assured  are 

In  the  former  class  of  cases  it  may  now  be  taken  as  settled  ^°^1^  Wntisb 

■^  subjects,  the 

law,  that  the  underwriter  is  liable  for  all  loss  occasioned  by  former  is  liable 

1,1.  /»    1       »  .       1        .    .  for  all  loss 

the  public  acts  oi  the  home  government,  in  detaimng,  arrest-  caused  by  the 
ing,  or  laying  an  embargo  on  the  ship  either  in  the  home  or  a  fa'tWe^^acts  of*^'' 

foreign  port.  (/)  t*>e  British 

government. 


(c)  Per  Tmdali  C.  J.»  in  Gatcliffe 
*.  Bourne,  4  Bingh.  N.  C  314.  Ab- 
bott  on  Shipping,  part  iv.  chap.  iv. 
pp.  333,  334.  See  also  Kent*s  Comm  » 
toLiiL  p.  214.  ed.  1844. 

{d)  Emerigon,  chap.  xii.  sect.  47. 
toL  ii.  p.  25.  ed.  1827. 

(«)  Gatcliffe  v.  Bourne,  4  Bingh. 
N.  C  314.  Bourne  v.  Gatcliflfe,  in 
•rror,  before  th«  Exchequer  Chamber, 
3  Mann.  &  Gr.  643.  S.  C.  before  the 
Home  of  Lords,  7  Man.  &  Gr.  850. 


(/)  Page  9.  Thompson,  at  K.  Pr., 
Park  on  Ins.  175.  8th  cd.  Green  v. 
Young,  2  Lord  Raym.  840.  S.  C.  2 
Salk.  444.  See  also  the  dicta  of  Lord 
Alvanley  in  Tonteng  v,  Hubbard,  3 
Bos.  &  Pull.  302.  Kent's  Comm., 
vol.  ill  p.  291.  ed.  1844.  Ulie  law  is 
the  same  In  France,  Code  de  Comni. 
(art  369,  370.)  giving  the  right  to 
abandon  "  en  cas  d*arret  de  la  part  du 
Gouvernemcnt  aprit  U  voyage  com* 
menef.** 
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Risk  of  loss  by  Xlic  difficulty  ariscs  lu  the  other  class  of  cases,  viz.,  where 

the  acts  of  tlie  11.                 . 

government  of  the  loss  is  occasioned  by  the  acts  of  the  foreign  government 

^  ^^'"^  •  of  which  the  assured  is  a  subject. 


In  this  case  the  principle  was  laid  down,  and  for  a  long 


When  the 

assured  is  a  ^  ^ 

foreigner,  is  the  time  tcnaciously  adhered  to  by  Lord  EUenborougli,  "  that  in 
liable  for  loss  ^^  qucstions  arising  between  the  subjects  of  different  states, 
caused  by  the  ^f^ch  is  a  party  to  the  public  authoritative  acts  of  his  ovm 
foreign  govern-  government ;  and  on  that  account  a  foreign  subject  is  as  much 

incapacitated  from  making  the  consequences  of  an  act  of  his  own 

and  Lord 
Ellenborough 
held  the  nega- 
tive. 


Toutcng  r. 

Hubbard, 

3  Bos.  &  Pull. 

291. 


state  the  foundation  of  a  claim  to  indemnity  upon  a  British 
subject  in  a  British  court  of  justice y  as  he  would  be  if  such  act 
had  been  done  immediately  and  individually  by  such  foreign 
subject  himself  ^^  (g) 

Lord  Ellenborough  avowedly  grounded  this  rule  upon  the 
case  of  Touteng  v.  Hubbard,  decided  by  Lord  Alvanley,  in 
the  year  1802  (A),  and  in  which  it  was  decided  that  a  Swedish 
subject  was  not  entitled  to  recover  in  an  action  on  a  charter- 
party  against  a  British  subject  in  a  British  court,  for  damages 
caused  by  an  embargo  laid  on  by  the  British  government  by 
way  of  reprisal  for  acts  of  aggression  committed  against  us 
by  the  Swedish  government.  The  ground  on  whiph  Lord 
Alvanley  put  the  case  was  this,  that,  as  the  aggressive  acts 
of  the  plaintiff's  own  government  were  the  occasion  of  the 
embargo  being  laid  on,  and  as  the  plaintiff  must  be  taken  to 
be  a  party  to  the  acts  of  his  own  government,  the  loss  must 
be  considered  as  having  been  brought  about  by  his  own 
fault,  (i) 

The  leading  cases  in  which  Lord  Ellenborough  applied  the 
rule  thus  educed  by  him  from  the  judgment  of  Lord  Alvanley 
in  Touteng  v,  Hubbard,  were  those  of  Conway  Y;.  Gray,  Con- 
way V,  Forbes,  and  Murray  v.  Shedden,  which  all  came  before 
the  court  at  the  same  time  in  consequence  of  the  American 

embargo  where    embargo  of  1807. 
the  assured 
vrere  American 

(g)  Per  Lord  Ellenborough  in  Con-  vanlcy  in  Toutcng  ».  Hubbard,  3  Bos, 

way  p.  Gray,  10  East,  545  &  Pull.  298 — 302.,  and  the  statement 

(A)  Toutcng  V,   Hubbard,  3  Bos.  &  of  the  cose  by  Lord  Ellenborough  in 

Pull.  291.  10  East,  545. 

(i)  See  the  judgment  of  Lord  Al* 


Conway  p. 

Gray, 

10  East,  536. 

British  under- 
writers held  not 
responsible  for 
loss  occasioned 
by  American 


subjects. 
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The  fact;?,  as  far  as  they  bear  on  the  present  question,  were  Ri'»k  of  loss  by 

,   ,  the  acts  of  tliu 

shortly  these  :  —  The  policies  in  the  two  first  cases  were  on  government  of 
goods ;  in  the  third  case  on  ship.     The  goods  and  ship,  after  ^'*^^^"'^^'  ' 
the  former  had  been  loaded  aboard,  and  the  latter  was  just 
leady  to  sail,  had  been  detained  in  their  respective  ports  of 
loading  and  departure  in  the  United  States  under  an  embargo 
{but  not  by  way  of  hostility  or  reprisals),  laid  on  on  the  22d 
December,  1807,  by  the  government  of  the  United  States, 
on  all  ships  in  all  harbours  within  their  jurisdiction.     The 
parties  interested  in  the  goods  were  American  subjects ;  the 
party  interested  in  the  ship  was   the  American   consul  at 
Liverpool.     All  the  policies  had  been  effected  in  this  country 
before  news  had  been  received  here  of  the  American  embargo, 
on  hearing  of  which  the  assured  gave  notice  of  abandonment, 
and  brought  their  action  for  a  total  loss ;  but  Lord  Ellen- 
borough  and  the  whole  Court  of  King's  Bench  held,  on  the 
prindple  above  stated,  tliat  they  could  recover  nothing  on 
these  policies  from  the  British  underwriters,  {j) 
In  the  next  case  in  which  this  question  was  involved.  Lord  Tliis  principle 
.  Ellenborough  held  that  the  principle  upon  which  Conway  r.  where*the*'**  ^ 
Gray,  &c.  was  decided  did  not  apply  to  the  case  of  an  alien  f*'''<'»P"  assured 

•'  ^  .  is  trading  under 

enemy  who  had  obtained,  a  license  from  the  government  of  a  licence. 
this  country  for  the  special  purpose  of  carrying  on  the  very  Xob"e, 
commerce  which  was  insured  in   the   policy  on  which   the  ^^  ^'**''  ^^^* 
action  was  brought,  and  in  the  course  of  prosecuting  which 
the  thing  insured  was  captured  and  condemned  by  the  hostile 
act  of  his  own  government.  (A) 

By  the  license,  his  lordship  observed,  the  assured  was  to 
be  regarded,  ybr  the  purpose  of  carrying  on  the  licensed  trade, 
as  virtually  an  adopted  subject  of  this  country ;  so  that  any 
argument  to  be  drawn  from  an  implied  participation  in,  or  pri- 
vity to  the  acts  of  his  own  government,  was  wholly  super- 
Kded.  (/) 

In  three  subsequent  cases,  however,  in  which  precisely  the  This  qualifica- 
tion of  the  doc- 

(J)  Conway  ».  Gray,  10  East,  536.         (A)  Usparicha  v.  Noble,    13  East, 
Cbavay  v.  Forbes,    ibid.     Muiray  t;.     332. 

Shcddeo,  ibid.  (0  See  dicta  of  Lord  Ellenborough, 

10  East,  342.    . 
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Risk  of  loss  l)y  same  question  was  substantially  involved,  his  lordship  receded 

LrovcTmncnt  of  ^^'^^  the  position  he  had  thus  laid  down  in  Usparicha  r. 

the  assured.  Noble,  declaring  that  if  the  principle  upon  which  that  case 

trine  was  was  decided  should  be  irreconcileable  with  that  acted  upon 

error  in  the  ^  Conway  v.  Gray,  he  would  relinquish  the  one  and  adhere 

case  of  Flindt  ^o  the  Other,  (m) 

V.  Scott,  ^     ' 

5  Taunt.  677.  Thcsc  cases  wcrc  brought,  upon  a  writ  of  error,  before  the 

Exchequer  Chamber,  and  there  solemnly  reversed,  and  the 

doctrine  of  Usparicha  v.  Noble  decisively  established,  (ji) 

Where,  from  The  general  doctrine,  however,  of  Conway  v.  Gray,  though 

of ^he  case  "u^is  ^^^    ^l^rcctly   touclicd   by   this   decision,    was   subsequently 

plain  that  the     shaken  to  its  foundations,  if  not  altogether  overturned,  by 

British  under-  ^    '  ^  ., 

writer  means  to  what  fell  froiu  Lord  EUcnborough  himself,  and  still  more 
Bclf^the  tiskof  ^^om  the  Court  of  Error,  in  giving  judgment  in  the  case  of 
loss  by  the  acts   gimeon  V.  Bazett,  where  the  court  had  to  consider  the  gene- 

of  the  foreign  ^  ^  *^     ^ 

government,  he  ral  question  liow  far  the  subject  of  a  foreign  state,  not  in 
for  such  loss."  opcu  hostility  with  the  British  government,  was  responsible, 
Simeon  ej.  apart  from  all  considerations  of  licence,  for  loss  occasioned 

Baxett,  2  M.  &      ^  ^  ^  ' 

Set.  94.  by  the  aggressive  acts  of  his  own  government. 

In  this  case  the  insurance  was  effected  in  1810,  on  ship 
and  goods,  the  property  of  Prussian  subjects,  to  cover  a 
trading  voyage  to  Colberg,  in  Prussia,  or  any  other  Baltic 
ports  which  the  ship,  in  the  then  disturbed  state  of  our  poli- 
tical relations  with  the  Northern  powers,  might  be  able  to 
enter.  Prussia  was  not  at  that  time  in  a  state  of  open  hos- 
tility to  this  country,  but,  under  the  influence  of  Napoleon's 
continental  system,  all  direct  intercourse  was  prohibited  be- 
tween her  ports  and  those  of  Great  Britain ;  and  the  only 
way  in  which  the  trade  could  be  carried  on  was  by  means  of 
simulated  papers.  The  policy  on  which  the  action  was 
brought  was  adapted  to  this  stxite  of  things,  giving  the  most 
extensive  liberty  to  discharge  at  all  port«,  to  carry  simulated 
papers,  &c. ;  it  was  declared  to  be  on  all  risks,  and  the  pre- 
mium was  fixed  ai  forty  guineas  per  cent 

(m)  Menctt   v.  Bonham,    15    East,  Taunt.  674.     See  also  Anthony  r.  Mo* 

477.      Flindt   r.    Crokatt,   ibid.    522.  line,  ibid.  711.  Huttman  r.  Whitmore, 

Flindt  V,  Scott,  ibid.  525.  3  Maule  &  Sel.  337. 

(n)  Flindt    v.    Scott,    in    error,   5 
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The   ship,  with  simulated  papers  and  false  clearances,  Riskoflonby 
tailed  firom  London  for  Colberg,  and  on  arriving  near  that  govemmeut  of 
port,  was  seized  by  the  Prussian  government,  under  the  <he  assured. 
aatliority  of  the  Berlin  decree. 

The  underwriters  contended  that,  as  this  seizure  was  the 
act  of  the  government  of  the  assured,  thej  were  not  liable. 

Bat  Lord  Ellenborough  said,  that  '^  the  exclusion  of  risk 
occasioned^  by  the  act  of  the  assured's  own  government  was 
only  an  implied  exclusion  from  the  reason  and  fitness  of  the 
thing,  which,  however,  might  be  rebirtted  by  circumstances." 
And  in  the  present  case  his  lordship  held  that  as,  from  the 
whole  character  of  the  transaction, —  from  the  terms  of  the 
policy,  the  well-known  nature  of  the  trade,  and  the  enormous 
nte  of  premium, — it  was  clear  that  the  underwriters  meant  to 
insure  against  the  risk  of  Prussian  capture^  that  risk  was 
covered  by  the  policy.  (6) 

The  ground,  therefore,  upon  which  Lord  Ellenborough 
rested  his  judgment  was,  that  the  assured,  under  the  peculiar 
circumstances  of  the  case,  were  not  responsible  for  loss  by 
the  acts  of  their  own  government,  because  upon  the  whole 
it  must  be  inferred  that  the  underwriters  had  taken  upon 
themselves  the  risk  of  such  loss. 

In  the  Exchequer  Chamber,  however.  Chief  Baron  Thomp-  The  Court  of 
son,  who  delivered  the  judgment  of  the  court,  expressly  dis-  f^^ly^rf^w^ 
churned  proceeding  on  any  grounds  peculiar  to  the  case  itself,  "P  ♦^'^  ^^oh 

uoctnne. 

and  based  the  decision  of  the  court  on  the  broad  ground, 
which  he  said  was  intended  to  have  been  laid  down  in  the 
former  case  of  Flindt  v.  Scott,  viz.  that  it  was  no  objection  to 
the  plaintiff  s  recovery^  that  tlie  loss  happened  by  the  act  of  the 
government  of  the  assured,  (p) 

It  might  have  been  supposed  that  the  question  was  thus  But  it  was 
set  at  rest  in  English  law,  but  in  a  subsequent  case,  where  upon  in  Cainp- 
an  American  subject,  on  the  eve  of  the  last  war  between  ^]|  &  Ald^ 
this  country  and  America  (but  before  the  breaking  out  of  423. 
hostilities  was  known  here),  had  effected  an  insurance  on  ship 


(«)  Simeon  r.   Bmzett,  2  Maulc  &        (p)  Bazett  v.  Meyer,  5  Taunt  829. 
aiL94.  840. 
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BISKS  COVERED  BY  THE  POLICY. 


Risk  of  loss  by 
the  acts  of  the 
government  of 
the  assured. 


Remarks  on 
Campbell  v. 
Innes. 


In  the  United 
Statm  the  doc- 
trine is  aban- 
doned. 


and  goods,  his  property,  with  a  British  underwriter,  "  against 
all  risks,  American  seizure  included  ^^ — Lord  Tenterden  and 
the  Court  of  King's  Bench  held,  that  as  the  fact  of  the 
assured  being  an  American,  had  not  been  disclosed  to  the 
underwriter,  the  assured  could  not  recover  in  this  country 
for  a  loss  caused  by  American  seizure,  even  after  the  resto^^• 
tion  of  peace,  (y) 

The  case  proceeded  mainly  upon  the  ground  of  conceal- 
ment,  but  partly  also  on  the  ground  that  jthe  assured  cannot 
recover  for  loss  caused  by  the  acts  of  his  own  government, 
unless  It  plainly  appears  that  it  was  in  the  distinct  contem- 
plation of  both  parties  to  insure  against  that  very  risk  (r) ; 
and  the  court  seem  to  have  considered,  that  though  the  risk 
of  American  seizure  was  expressly  assumed  by  the  under- 
writers on  the  face  of  this  policy,  yet,  as  they  were  not  told 
and  did  not  know  that  the  assured  was  an  American,  they 
had  not  distinctly  taken  upon  themselves  the  risk  of  loss 
caused  by  the  acts  of  the  government  of  the  assured. 

This  case  certainly  seems  to  re-establish  the  principle  acted 
upon  by  Lord  Ellenborough  in  Simeon  v,  Bazett,  viz.  that 
an  English  underwriter  is  never  liable  for  loss  arising  from 
the  acts  of  the  foreign  government  of  the  assured,  unless  the 
peculiar  circumstances  of  the  case,  or  form  of  the  policy  dis- 
tinctly show  that  he  meant  to  insure  against  such  risk. 

Li  the  United  States,  the  whole  question  has  come  before 
the  consideration  of  the  supreme  court,  and  it  has  there  been 
held,  agreeably  to  the  declared  principle  of  decision  acted 
upon  by  the  English  Exchequer  Chamber  in  Bazett  v.  Meyer, 
that  a  subject  is  not  to  be  deemed  a  party  to  the  legislative 
acts  of  his  own  government,  so  as  thereby  to  deprive  him  of 
remedy  on  a  policy  effected  by  foreign  underwriters  in  respect 
of  losses  caused  by  such  acts,  {s) 


(q)  Campbell  v.  Innes,  4  B.  &  Aid. 
423. 

( r)  See  the  remarks  of  Mr.  J.  Bay- 
ley,  ibid.  435. 


(«)  f  Francis  v.  Ocean  Ins.  Comp., 
2  Wend.  Sup.  C.  Rep.  64.,  cited  Ketitfk 
Comm.,  vol.  iii.  p.  292.  ed.  1844. 
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Sect.  VII.  liisk  of  Loss  of  Voyage  by  Interdiction  of  Com" 
merce,  or  Blockade  or  Embargo  of  the  Port  of  Destination. 

§  291.  In  the  law  maritime  of  every  country  except  our  Risk  of  loss  of 
own,   the  compulsory  abandonment  of  the  voyage,    occa-  ^^^ion  of* 
sloned  by  the  interdiction  of  commerce  with  the  port  of  commerce,  or 

j..^,  -,-.       blockade  or 

destination,  after  the  commencement  of  the  risky  or  by  its  embargo  of  the 
hostile  occupation,  embargo,  or  blockade,  is  considered  to  be  {^^n  °  estma- 
a  risk  covered  by  the  policy,  and  recoverable  either  as  caused  z z 

•  ,     ,  ,  Loss  of  voyage 

by  **  a  restraint  ofprinces^^  within  the  true  meaning  of  those  by  interdiction 
words  in  the  common  printed  forms  (^);  or  under  the  words  bargo.orWock. 
"  compulsary  change  of  voyagey^  which  are  introduced  into  a^e  of  the  port 
the  majority  of  the  foreign  policies,  {u)  is  not  a  risk 

In  this  country,  however,  it  has  been  repeatedly  decided,  English  p^li- 
and  must  now  be  taken  as  clear  insurance  law,  that  neither  "esmthecom- 

'  mon  form : 

interdiction  of  trade  at  the  port  of  destination  after  risk  com"  a/i/er  in  foreign 

Dolicie? 

mencedy  nor  interception  of  the  voyage  by  blockadcy  or  by  the 

imminent  and  palpable  danger  of  capture  or  seizure,  amount  to 

a  risk  for  which  English  underwriters  are  answerable  tinder 

the  common  form  of  policy,  eitlier  as  an  "  arrest,  restrainiy  and 

detention^  or  in  any  other  way  whatever,  {y) 

The  principle  on  which  these  decisions  rest,  is  the  maxim  Principle  on 
cauiaproxima  non  remota  spectatur:  "  the  cause  of  loss  must  of  English  in- 
he  a  peril  acting  upon  the  subject  insured,  immediately  and  ""^"^  **^ 
^ot  circuitously ;  "  as  is  held  to  be  the  case  where  the  loss 
^Jses  from  the  sliip's  being  prevented  from  completiug  her 
voyage  by  the  impossibility  of  entering  her  port  of  destina- 
^ou  without  being  captured. 

(0  BiQerigon,  as  usual,  is  the  great  (u)  Vaucher,  pasnm, 

*""''*  of  learning  on  the  point,  see  (»)  Hadkinson  ».  Robinson,  S  Bos. 

**P-  xil    secL   31.      Interdiction    de  &  Pull.  S88.     Lubbock  r.   Boweroft, 

^^*"<^,  Tol.  i.  p.  53S.    ed.    1827.  5  Esp.  50.     Blackenliagen  v.  London 

^»^ Kent's  Coram., Tol.iii.  pp.292  Ass.  Comp.,   1    Camp.   454.      Parkin 

"~294-  ed.  1844.,  and  Phillips  on  Ins.  v.  Tunno,   1 1  East.  9.2.,  and  2  Camp. 

<*•!>•  ixiil  sect.  10.  voL  i.  pp.651—  259.       Forster  v.   Christie,    11   East, 

6^5.,  giving    the    American    autho-  205. 
ntiei 
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RISKS  COYEBED  BT  THE  POLICY. 


Risk  of  loss  of 
▼oyage  by  in- 
terdiction of 
commerce,  or 
blockade  or 
embargo  of  tbe 
port  of  destina- 
tion. 

Hadkinson  v. 

Robinson, 

S  Bos.  &  Pull. 

S88. 


Lubbock  V. 
Rowcrof^, 
5  £sp.  49. 


The  first  case  on  the  subject  was  Hadkinson  v.  Robinson, 
before  Lord  Alvanley,  of  wliich  the  material  facts  were  shortly 
as  follows :  — 

A  cargo  of  pilchards  was  insured,  "free  of  average^  by  an 
English  ship  from  the  coast  of  Cornwall  to  Naples.  On  her 
voyage,  while  sailing  under  convoy,  intelligence  was  received 
that  all  the  ports  of  Naples  were  shut  against  English  vessels ; 
upon  which  the  commodore  of  the  convoy  ordered  this  ship, 
amongst  others,  into  Port  Mahon,  in  Minorca,  where  the 
intelligence  being  confirmed,  her  cargo  was  surveyed,  and 
being  found  damaged,  was  sold  under  circumstances  wliich  do 
not  concern  the  present  inquiry.  The  assured,  who  had 
abandoned,  claimed  a  total  loss ;  but  Lord  Alvanley,  apart 
from  all  considerations  as  to  the  state  of  tlie  cargo  when  sold, 
(which  has  no  bearing  on  the  present  point,)  held  that  the 
underwriters  were  not  liable,  on  the  ground,  as  stated  by  his 
lordship,  that  **  Where  underwriters  have  insured  against 
capture  and  Restraint  of  princes,  and  the  captain  learning 
that  if  he  enter  the  port  of  his  destination  the  vessel  will  be  lost 
hy  confiscation^  avoids  that  port,  whereby  the  object  of  the 
voyage  is  defeated — such  circumstances  do  not  amount  to  a 
peril  operating  the  total  destruction  of  the  thing  insured." 

"  The  doctrine  (that  the  assured  might  abandon  in  respect 
of  a  loss  of  voyage)  is  only  applicable,"  said  his  lordship, 
"  to  cases  in  which  the  loss  is  occasioned  bg  a  peril  insured 
against;  which,  as  it  appears  to  me,  must  be  a  peril  acting 
upon  the  subject  insured,  immediately,  and  not  circuitouslg  as 
in  the  present  case^^  {yo) 

This  decision  has  been  implicitly  followed  by  the  English 
courts  in  all  subsequent  cases  of  the  same  kind. 

Thus,  where  in  an  insurance  on  goods  bound  to  Messina, 
the  ship  having  arrived  at  Port  Mahon,  found  that  Messina 
was  in  the  hands  of,  or  blockaded  by,  the  French,  and  the  as- 
sured on  goods  consequently  gave  notice  of  abandonment,  and 


{w)  Hadkinson  v.  Robinson,  S  Bos.     was  specially  set  forth  in  the  deelani« 
&  Full.  SS8.     Nothing  turned  in  this    tion  according  to  the  (acts  as  stated. 
case  on  the  allegation  of  the  loss  which 
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went  for  a  total  loss — Lord  Ellenborough^  on  the  above  Kisk  or  loss  of 

grounds,  held  that  he  could  not  recover,  (x)  tc^rdlfdo^if  of ' 

So,  where  under  a  policy  on  goods  from  London  to  Revel^  ??"^^^\^^'  ^^ 

the  ship,  which  had  passed  the  Sound,  and  was  sailing  under  embargo  of  the 

convoy  towards  Revel,  was  turned  back  by  the  commodore  Son.  ^    **  *°*" 

on  receivinff  intelli&cencc  that  an  embargo  was  laid  on  all  ^TT    T 

,  ,  ,        ,  ^  ,  Blackenhagen 

British  ships  in  Russian  ports ;  and  afterwards,  finding  the  »•  London  Asa. 
intelligence  confirmed,  wholly  gave  up  her  voyage  and  sailed  i  Cwnp.  453, 
back  for  England  with  the  convoy,  but  foundered  at  sea  on 
the  passage :  Lord  Ellenborough,  on  this  state  of  facts,  held 
that  the  assured  could  not  recover,  (y) 

Groods  having  been  insured  from  Bristol  to  Monte  Video,  Parkin  ». 
or  any  other  port  in  the  river  Plate  possessed  by  the  English,  22.°°*''  *  *  ** 
the  ship,  immediately  on  her  arrival  out,  was  ordered  away 
by  the  English  commander  of  Maldonado  (the  only  one  of 
the  three  ports  of  the  Plate  then  left  in  the  hands  of  the 
English);  the  ship,  thus  turned  away,  being  in  want  of 
water  and  repairs,  put  into  Rio  Janeiro,  tlte  nearest  friendly 
port,  for  thatjpurpose,  and  on  the  way  the  goods  were  sea 
damaged :  Lord  Ellenborough  would  not  even  hear  it  argued 
that  the  assured  could  recover  in  respect  of  any  loss  after  the 
ship  had  been  turned  away,  (z) 

So,  where  a  British  ship,  bound  and  Insured  for  St.  Peters-  For8ter».Chris- 
buTgh,  was  detained  in  the  Baltic  by  the  commander  of  the  ^5.  *** ' 
British  convoy  therCy  from  apprehension  of  Russian  embargo, 
until  the  embargo  actually  was  laid  on,  and  the  further 
prosecution  of  the  adventure  became  impossible,  and  the 
voyage  lost,  although  if  the  ship  had  been  suffered  to  pro- 
ceed without  detention  by  the  convoy,  she  might,  in  fact, 
l^ve  saved  the  embargo ;  Lord  Ellenborough  held,  with  the 
BAine  refusal  to  hear  the  point  argued  as  in  the  last  case, 


(')  Lubbock  V,  Rowcroft,  5  Esp.  capture,**  in]  another  **  by  perilt  of  the 

^9-  seas.** 

(y)  Blsckenhagen  r.  London   Ass.  (z)  Parkin  v.  Tunno,  1 1  East,  22. 

Ctmj^f  1  Camp.  453.     7*be  loss,  in  The  loss,  in  this  case,  was  averred  to 

^  ft,  was  laid  in  one  count  '*  6y  be  *<  by  perils  of  the  sea." 
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Risk  of  loss  of  that  the  underwriters  w^  not  liable  to  the  assuredj  who 
J^^i^on  ^"     had  duly  abandoned,  for  a  total  loss,  (a) 
h?™kl^^'  ®'         In  our  law,  then,  the  position  is  clearly  established,  that 
embargo  of  the  an  interdiction  of  commerce  with  the  port  of  destination,  by 
tion.  means  of  a  blockade,  or  embargo,  or  possession  of  the  port 

by  an  enemy,  is  not  a  peril  within  the  policy. 

Whether,  if  the  question  were  res  inteffra,  this  decision 

could  be  upheld  as  a  sound  application  of  the  principles  of 

insurance  law,  is  another  question. 

The  rule  in  the       The  position  may,  it  seems,  be  regarded  as  abandoned  in 

is  different^    the  jurisprudence  of  the  United  States;  and  the  doctrine 

now  supported  by  the  highest  authority  there,  is,  that  when 
the  further  prosecution  of  the  voyage  is  rendered  hopeless  or 
impossible  by  blockade,  embargo,  or  interdiction  of  com- 
merce, with  the  port  of  destination,  and  the  voyage  is  accord- 
ingly wholly  abandoned,  that  is  a  loss,  by  restraint  of  princes, 
within  the  policy  (i);  and  the  law  is  the  same  when  the 
loss  of  the  voyage  is  occasioned  by  a  just  fear  of  capture, 
when  the  danger  thereof  is  imminent,  as  well  as  apparently 
remediless  and  morally  certain,  (c) 
Special  clauses       Although,  however,  loss  thus  occasioned  is  not  recoverable 
iwted ln"Eii-     under  the  common  printed  form  of  English  policies,  parties 
glish  policies      inay  by  writtcu  clauses  protect  themselves  against  it ;  as,  for 

so  as  to  include  .  . 

this  risk.  instance,  by  stipulating  that  the  ship,  if  turned  away  from 

the  port  of  destination,  shall  be  at  liberty,  without  prejudice 
to  the  insurance,  to  make  the  nearest  friendly  port ;  or  the 
risk  of  compulsory  abandonment  of  voyage  to  the  port  of 
destination  by  reason  of  blockade,  embargo,  or  enemy's  occu- 
pation, might  be  inserted  as  a  specific  risk,  in  addition  to 
those  ordinarily  insured  against,  (d) 

(a)  Forster  V.  Christie,  11  East,  205.  p.  293.  note  (6),  cd.  1844.;  and  see 

The  loss  was  averred  to  be,   in  one  the   case  of  f  Craig  v.  United   Ins. 

count,  **by  the  perils  of  enemies;**  in  Comp.,   6   Johnson,    226.,   with    the 

another,  *'  by  the  amtt,  restrmtit^  and  judgment  of  the  court  given  at  length 

detainment  of  hings,  ^c. ;  "  in  the  last  in  1  Phillips  on  Ins.  662—665, 
count  it  was  specially  described  accord-         (c)  Kent's  Comm.,  voL  iii.  p.  294. 

ing  to  the  fiicts.  note  (a),  ed.  1844. 

(6)  See   the   authorities   cited    by        («Q  See  Naylor  r.  Taybr,  9  B.  & 

Chancellor   Kent,    Comm-t   vol  iii.  Cr.  718. 
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Sect.  YJJLL    Bisks  of  Foreign  Smuggling  or  Interloping 

Trade. 

§  292.  Unless  the  policy  contains  an  express  exception  Risksofforeign 
against  the  risks  of  illicit  trade,  the  underwriter  is  liable  for  ^rffp'SI^'^ 
any  loss  that  may  arise  from  the  attempted  violation  of  the  ^"^<^c* 
revenue  laws  of  foreign  states ;  provided,  that  is,  he  can  be 
shown,  either  in  fact  or  by  implication,  to  have  been  informed 
of  the  intention,  on  the  part  of  the  assured,  to  carry  on  such 
clandestine  trade,  as,  from  the  form  of  the  policy  itself,  or 
the  knowledge  he,  as  underwriter,  is  presumed  to  possess  of 
the  known  laws  of  the  place  to  which  the  ship  and  goods  are 
insored,  and  of  the  general  usages  of  foreign  trade,  (e) 

The  rule,  in  fact,  is,  that  the  underwriter,  in  the  absence 
of  any  express  stipulations  to  the  contrary,  will  be  answerable 
for  the  risk  of  an  intentional  violation  of  foreign  trade  laws, 
as  &r,  but  only  as  far,  as  he  is  directly  proved,  or  must  in 
iaimess  be  presumed,  to  have  been  cognisant  of  the  intention 
of  Tiolatmg  them. 

Thus,  if  the  subject  insmred  be  specifically  described  in  the 
policy,  and  be  an  article,  the  import  or  export  of  which  is 
notoriously  prohibited  by  the  trade  laws  of  the  country  to  or 
from  whose  ports  it  is  insured,  the  imderwriter  is  liable  for 
the  loss  caused  by  its  seizure  or  forfeiture. 

Thus,  where  a  policy  was  effected  in  France  "on  silk 
shtffs^  from  Spain  to  a  French  port,  the  exportation  of  such 
goods  being  notoriously  prohibited  by  the  revenue  laws  of 
Spain,  the  underwriter  was  held  liable  for  loss  occasioned  by 
their  seizure  in  Spain.  (/) 

(c)  Emeiigoiiy  chap.  lii.  sect  51.  '    (/)  Valin,  Comment,  tit.  vL  art.  49. 

voLiL  p.  SO.  <i  9tq,  ed.  1827.  Planch^  Be  TOrdomiance,  and  the  opinion  of 

fc  Fletcher,   DougL  288.      Lever   r.  Emerigon    there    given,    see  vol.   ii. 

Fletcher,  Itiarshall  on  Ins.  56.     See  p.  388.  ei  teq,  ed,  1829. 
alw  1  FbiHipt  on  Ins.  677.  d  ttq. 
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BISKS  COTSBED  BY  THE  POLICT* 


Risk  of  loss  by 

subsequent 

events. 


Sect.  IX.  Risk  of  Loss  by  svbsequent  Events. 

§  293.  It  is  a  general  principle^  which  applies  to  all  the 
risks  assumed  by  the  underwriters,  that  they  continue  liable 
for  all  losses  by  the  perils  insured  against,  although  those 
perils  are  greatly  enhanced  by  events  that  the  assured  could 
not  prevent. 

Thus,  if  capture  is  one  Of  the  perils  insured  agfunst,  and 
after  the  policy  be  made  the  risk  of  capture  is  greatly 
increased  by  the  breaking  out  of  war,  it  is  clear  insurance 
law  that  the  underwriter,  nevertheless,  continues  liable,  for 
the  risk  of  the  declaration  of  war  is  considered  to  be  one  of 
the  perils  he  assumes,  {g) 


LUbilityofthe 
underwriter  on 
one  subject  of 
insurance  for 
loss  on,  or  on 
account  of, 
mnother. 


Sect.  X.  Liability  of  the  Underwriter  on  one  Subject  of 
Insurance  for  Loss  on^  or  on  Account  of  another. 

§  294.  As  a  general  principle,  the  underwriter  on  one 
subject  of  insurance  has  nothing  to  do  with  losses,  charges, 
or  contributions  imposed  upon  it  by  reason,  or  on  account 
of,  another. 

Thus,  the  undenvriter  on  goods  has  nothing  to  do  with 
freight;  all  that  he  insures  being  the  safe  arrival  of  the 
goods :  hence,  it  is  a  well  established  principle  in  the  law  of 
marine  insurance  that,  though  sea-damaged  goods,  if  they 
arrive  in  specie  or  in  bulk,  pay  the  same  freight  as  though 
they  arrived  sound,  the  underwriter  on  goods  cannot  be 
charged  with  the  detriment  the  merchant  thus  sustains  by 
having  to  pay  the  same  freight  on  a  diminished  value  (A), 
nor  can  he  bo  charged  with  any  pro  rata  freight  the  mer- 
chant may  have  to  pay  the  shipowner  (t) ;  although  it  seems 


{g)  Planch^    o.    Fletcher,    Dougl.         (t)  Baillie  v.  Moudiglioni,  Ftek  on 
251.  Ins.  117.  8tb  ed. 

(A)   Beneck^,    Pr.    of   Indemnity, 
chap.  L 
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doubtful  whether  he  may  not  be  chaiged^  under  certain  cir-  Liability  of  the 
comstances,  with  the  increased  freight  which  the  merchant  ©nc  subject' o*f 
18  obliged  to  pay  the  shipowner  in  cases  of  transhipment,  ;n»"rance  for 

,  ,  loss  on,  or  on 

when  the  freight  by  the  substituted,  exceeds  that  by  the  account  of, 

•  •     -1      1  •      /  .\  another. 

onginal,  ship.  (^)  

On  the  same  principle,  the  underwriter  on  goods  cannot 
be  called  on  to  make  good  loss  incurred  by  a  forced  sale  of 
the  goods  for  the  repair  of  ship  {h) ;  nor  the  underwriter  on 
the  ship  for  expenses  incurred  by  the  detention  of  the 
goods.  (/) 

If,  indeed,  the  same  casualty  that  destroys  or  damages  one 
subject  of  insurance,  thereby  also  causes  a  total  or  partial 
lose  upon  another,  the  underwriters  on  the  latter  subject  of 
insurance  arc  chargeable  for  the  loss  thus  caused.  Thus, 
the  perils  of  the  seas  that  destroy  or  swallow  up  ship  and 
goods,  give  a  direct  chum  to  a  total  loss  against  the  under- 
writers on  the  freight  or  the  profits,  the  earning  of  which 
has  been  rendered  impossible  by  the  direct  effect  of  the 
casualty,  (m) 

(j)  See  Shipton  v.  Thornton,  9  Ad.  (/)  Bradford  p.  Levy,  Ry.  &  Mood. 

k  £1L  336,  337.,  and  see  pott.  Chapter  331. 

on  Particular  Average.  (m)  See  pott.  Chap.  VIL  Sect  VI. 

(k)  PoweU  9.  Gudgeon,  5  Maule  &  on  Absolute  Total  Lou  on  Freight 
Sd.  431.   Sarqujr  v*  HobsoD,  4  Bingh. 
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CHAP,  IL 
LOSSES  BT  THE  PERILS  INSURED  AGAINST. 

The  clause  in  our  English  policies^  enumerating  the  ^^  adven- 
tures and  perils"  against  loss  by  which  the  underwriters 
undertake  to  indemnify  the  assured^  is  as  follows :  — 

**  Touching  the  adventures  and  perils  which  we,  the  assurers,  are  content  to 
bear,  and  do  take  upon  us  in  this  voyage,  they  are  of  the  seas,  men-of-war,  fire, 
enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  countermart,  sur- 
prisals,  takings  at  sea,  arrests,  restraints,  and  detainments  pf  all  kings,  princes^ 
and  people,  of  what  nation,  quality,  or  condition  soever,  barratry  of  the  masters 
and  mariners,  and  of  all  other  perils,  losses,  or  misfortunes  that  have  or  sbaU 
come  to  the  hurt,  detriment,  or  damage  of  the  said  goods  and  merchandizes,  and 
ship,  &c.,  or  any  part  thereoC** 

These  words,  though  massed  together  with  very  little  re- 
gard to  methodical  arrangement,  have  been  found,  in  prac- 
tice, to  comprehend  almost  every  kind  of  disaster  and  casualty 
which  can  possibly  befall  a  marine  adventure  in  the  course  of 
a  sea  voyage.  Clauses  very  little  varied  from  our  own  in 
point  of  form  have  been  inserted  with  a  similar  object  into 
the  policies  of  all  other  mercantile  states,  (a) 

We  will  consider  in  order :  — 

Sect.  L  Loss  by  perils  of  the  seas. 

Sect.  IL  Loss  by  fire. 

Sect.  III.  Loss  by  hostile  capture,  or  seizure. 

Sect.  IV.  Loss  by  arrests,  detentions,  and  embargoes. 

Sect.  V.  Loss  by  pirates,  robbers,  and  thieves. 

Sect.  VI.  Loss  by  barratry  of  master  and  mariners. 

Sect.  VII.  Losses  by  "  other  perils  and  misfortunes." 

Sect.  VIII.  Losses  which  are  the  necessary  or  legal  conse- 
quence of  the  perils  insured  against ;  as  salvage,  expense 
of  repairs,  and  other  necessary  disbursements. 

(a)  See  them  collected  by  Vaucher,     insured  as  expressed  in  the  policies  of 
Guide  to  Marine  Insurance,  in  the  first     every  nation." 
table  of  bis  appendixi  entitled  **  Risks 
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Sect.  !•  Loss  by  the  Perils  of  the  Seas. 

§  295.  Of  all  the  causes  of  loss  enumerated  in  our  com-  Loss  by  the 
xnon  policies,  the  most  frequent  and  important  are  those  P«"^ofthe 
comprised  under  the  term  "  Perils  of  the  Seas."  tz 

Under  these  words  are  embraced  aU  kinds  of  marme  casual-  eluded  under 
ties,  such  as  shipwreck,  foundering,  stranding,  &c ;  and  every  periu^'jf  the 
q^ecies  of  damage  done  to  the  ship  or  goods  at  sea  by  the  *®*^ 
Tiolent  and  immediate  action  of  the  winds  and  waves,  as  dis- 
tinct from  that  included  in  the  ordinary  wear  and  tear  of  the 
Toyage,  or  directly  referable  to  the  acts  and  negligence  of  the 
aaeored  as  its  proximate  and  sole  conducive  cause. 

We  will  proceed  to  consider  the  different  cases  of  loss 
pnndmately  caused  by  the  perils  of  the  sea. 

Foundering  at  sea,  when  proximately  caused  by  the  fury  Foundering  at 
of  storms  and  tempests,  is  an  obvious  case  of  loss  by  the  perils 
of  the  seas.  The  only  difficulty  that  can  arise  is,  as  to  the 
proof  of  the  loss,  in  cases  where  the  ship  fdunders  out  at  sea, 
either  with  all  the  crew  on  board,  or  after  the  crew,  to  save 
their  lives,  have  left  her  in  boats,  or  in  another  ship. 

In  such  cases   it  is  presumed,  if  a  ship  has  not   been  presumptr 


sea. 


Live 


hesui  of  at  all,  for  a  reasonable  time  after  sailimi:,  or  after  she  PJJ^/®^*  ^^^ 

*'  ^'  ship's  not  being 

was  last  seen,  that  she  has  foundered  at  sea,  so  as  to  support  heard  oC 
a  count  for  loss  by  perils  of  the  seas. 

The  period  of  time  after  which  this  presumption  shall  take 
effect,  is  positively  fixed,  for  voyages  ^f  different  length  and 
duration,  by  the  laws  of  many  continental  states. 

Thus  the  French  Code  de  Conunerce  fixes  it  at  a  period  of  Periods  after 

i»  j»  J    ^  /»        !•  A      1  which  ship 

ofM  year  for  ordinary,  and  two  years  for  distant  voyages ;  shall  be  pre- 

declaring,  also,  with  regard  to  time  policies,  that  the  loss  in  ^"™j^  ^^' 

8nch  cases  shall  be  presumed  to  have  taken  place  within  the  but  not  in 
limits  of  the  risk.  (6)  °^  ^ 

(6)  Code  de  Commerce,  art.  S75,  donnance   de  la  Marine.     Emerigon, 

376.   For  the  French  law  on  the  point  chap.  xiv.  sect.  4.  vol  ii.  p.  141 — 149. 

genenUj,   see  Potbier,  Traits  d'As-  ed.    1827,  with  the  Commentary  of 

laiiiiee.  Nos.  122,  123.     Valin,  Com-  BouIay->Faty. 
t  on  UL  tu  art  58.  of  the  Or- 
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Loss  by  the 
perils  ot  the 
seas. 


Cases  showing 
after  what  time 
a  ship  shall  be 
deemed  lost  in 
English  law. 
Gr^n  r. 
Browne, 
2Str.  1199. 

Houstman  o. 
lliomton, 
Holt,  N.  Pr. 
242. 


It  must  be 
shown  that 
ship  sailed  on 
the  voyage 
insured. 
Cohen  r. 
Hinckley, 
2  Campb.  51. 

But  if  this  ba 
proved,  it  is 
not  nece^isary 
to  call  witnesses 
from  abroad  to 
prove  that  she 
has  never 
arrived. 
Twemlow  r. 
Oswin, 
2  Campb.  84. 


The  result  of  this  last  provision  is,  that  in  the  case  of  a 
missing  ship,  the  loss,  in  the  modern  law  of  France,  is  pre- 
sumed to  have  happened  immediately  after  the  last  news. 
Thus,  if  a  ship  be  insured  for  three  months,  and,  not  being 
heard  of,  a  further  insurance  is  then  made  for  a  year,  and 
the  vessel  is  never  heard  of,  in  that  case  ihQ  first  insurer  pays 
the  loss,  (c) 

In  our  law  no  fixed  periods  are  established  after  which  a 
ship  not  heard  of  shall  be  deemed  to  have  perished  at  sea ; 
but  each  case  is  left  to  depend  on  its  own  circumstances,  and 
the  judgment  of  practical  men. 

The  following  points  have  been  decided  on  this  head:  — 

A  ship  insured  "  from  North  Carolina  to  London^'*  had  not 
been  heard  of  for  four  years  after  she  sailed,  w^hen  the  action 
was  brought.  This  was  held  suflScient  presumptive  proof  of 
an  averment  in  the  declaration,  that  the  loss  had  happened 
**  hy  her  sinking  at  sea,^^  (rf) 

A  ship  insured  from  Havannah  to  Flanders^  a  voyage  the 
average  length  of  which  is  seven  weeks,  had  not  been  any- 
where heard  of  for  nine  months  afterwards,  when  the  action 
was  brought:  this  was  held  sufficient  proof  oi  foundering  at 
sea,  (e) 

In  order,  however,  to  lay  a  foundation  for  any  presumption 
of  this  kind,  it  must  be  proved  that  the  ship,  when  she  left 
the  port  of  departure,  Tvas  really  bound  for  and  sailed  on  the 
voyage  insured,  (f)  It  is  not,  however,  requisite,  in  order  to 
support  the  presumption  when  once  founded,  to  call  witnesses 
from  the  foreign  oufports  to  prove  the  fact  that  the  ship  has 
never  been  heard  of  there.  Thus,  where  a  ship  siuled  on  a 
voyage  from  ^Liverpool  to  Miramichi  in  Nova  Scotia,  and 
thence  to  Hayti,  it  was  lield  unnecessary  to  call  witnesses 
from  Miramichi  to  support  the  averment  that  the  ship,  before 
reaching  Miramichi,  had  been  lost  by  the  perils  of  the  sea.  (g) 


(c)  Boulay-Paty,  Cours  de  Droit 
Com.  Mar.  torn.  iv.  p.  246. 

(d)  Green  o.  Browne,  2  Strange, 
1 199.,  at  N.  P.  before  C.  J.  Lee.  See 
also  Newby  v.  Read,  Marshall  on 
Ins.  p.  490. 


(e)  Houstman  r.  Thornton,  Holt*s 
N.  Pr.  Rep.  242. 

(/)  Cohen  V.  Hinckley,  2  Campb. 
p.  51.  Koster  9.  Innes,  Ry.  &^Mood. 
S33. 

(^)  Twemlow  v.  Oswin,  2  Canpb. 
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If  it  be  proved  that  thq  ship  sailed  for  a  given  port,  the  Loss  by  the 

fact  of  her  never  having  arrived  there  (supposing  a  reasonable  seas. 

time  for  such  arrival  to  have  elapsed  before  action  brought),  Even^thougitir" 

ooopled  with  the  prevalence  of  a  report  at  her  port  of  departure  the  crew  or 

that  she  had  foundered  at  sea,  will  be  sufficient  prima  facie  may  have  been 

evidence  of  a  loss  by  the  perils  of  the  seas  ;  and  even  although  J^  not  be 

the  crew  may  have  been  saved,  it  will  not  in  the  first  instance  ^»Jled. 

,  .      Koster  v, 

be  necessary  to  call  any  of  them  to  corroborate,  by  direct  evi  •  Reed,  6  B.  & 

dence,  the  presumption  thus  raised,  nor  to  show  that  plaintiff 

could  not  procure  their  attendance,  especially  in  the  case  of 

a  foreign  ship.  (A)     This  case  seems  to  dispose  of  the  point 

which  was  left  undecided  in  the  Nisi  Prius  decision  of  Koster 

r.  Innes,  viz.,  whether  the  non-arrival  of  the  ship  at  the  port 

of  destination  is  evidence  of  loss  by  foundering,  where  the 

crew  have  been  heard  of  after  the  vessel  has  sailed,  and  after 

flhe  is  supposed  to  have  been  lost.  (2) 

{ 296.    Shipwbeck,  when   caused    by  the  ship's   being  Shipwreck  is  a 
driven  ashore,  or  on  rocks  and  shoals  in  the  mid-seas,  by  the  thTseaf' 
violence  of  the  winds  and  waves,  is  lilso  a  clear  case  of  loss 
by  the  perils  of  the  seas. 

Sliipwrecky  as  it  regards  its  effect  upon  the  ship,  and  also 
the  right  of  the  assured  to  give  notice  of  abandonment,  and 

recover  as  for  a  total  loss,  is  of  different  kinds. 

* 

A  ship  may  either  be  wrecked  in  pieces — i.  e,  so  shattered  Different  kinds 
and  dislocated  as  to  become  a  mere  congeries  of  planks^ — or  as  they  affect 
to  have  her  materials  floating  about  on  the  waves,  having  lost  ^hich?  and"the 
all  the  form  and  construction  of  a  ship.     In  such  case,  as  amount  to 
Emerigon  expresses  it,  "  Quoique  les  debris  du  navire  naufrage  assured  is 
existent,  le  navire  n^existe  plus :^^  it  is  a  clear  case  of  total  !!l!!l!,  ^ 

'  *  rccoTer. 

loss,  without  notice  of  abandonment. 

Or  the  ship,  without  being  thus,  as  a  ship,  totally  de- 
stroyed, may  yet  be  so  shattered  and  injured  by  the  casualty, 
as  to  be  irreparable  for  the  purpose  of  navigating  the  seas 

S4.     In   thu   ease  the    only   witness  {h)  Koster  v.  Reed,  6  B.  &  Cr.  19. 

esUed  was  the  cUrk  of  the  owners,  who  (t)  Koster  v.  Innes,  Ry.  &  Mood, 

svoie  the  ship  had  neirer  been  heard  333.  Abbott, 
ofnaee  dieMiled. 
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Loss  by  the  again,  except  at  a  cost  greater  than  her  worth  when  repaired: 
seas.  in  such  case,  also,  the  loss  is  considered  tota],  at  all  events, 

on  giving  notice  of  abandonment. 

Or  again,  the  ship,  though  much  broken  and  shattered, 
may  still  retain  her  form  as  a  ship,  and  be  capable  of  being 
repaired  for  a  smn  less  than  her  value  when  repaired ;  in 
which  case  the  assured  will  be  entitled  to  recover  as  for  a 
total  loss,  if  he  gives  and  the  underwriters  accept  notice  of 
abandonment :  otherwise,  only  for  an  average  loss. 

In  all  these  cases  alike,  however, — though  the  amount  of 
damage^  and  the  mode  in  which  the  assured  acquires  a  right 
to  indemnity,  either  in  proportion  to  the  actual  damage  or 
for  the  full  amoimt  of  the  insured  value,  is  different, — yet  all 
alike  fall  within  losses  by  ^^  perils  of  the  seasJ*^  (j) 

Stranding  as  a        §  297.  "  STRANDING,"  either  in  the  more  proper  and  techni- 

peril  of  the  sea.        .  ^  ,..  .../». 

cai  sense  oi  that  word,  or  m  its  more  extensive  signification, 
as  descriptive  of  any  mode  in  which  the  ship  may  take  the 
ground,  is  open  to  the  same  observations  as  the  case  of  ship- 
wreck ;  t.  e.  in  proportion  to  the  degree  of  damage  caused,  it 
may  give  rise  either  to  a  claim  for  a  partial  loss,  or  for  a 
constructive  total  loss  by  virtue  of  abandonment;  but  in 
every  case  is  a  loss  by  the  perils  of  the  seas,  for  which  the 
underwriter  is  liable,  unless  it  falls  within  the  range  of  any 
of  those  principles  by  which  his  responsibility  is  limited. 
The  word  The  inquiry  whether  the  ship  has  taken  the  ground  under 

the  common  ^^  ^^^^  circumstauccs  as  to  constitute  "a  stranding^  under  the 
memorandum,    common  memorandum,  so  as  to  make  the  underwriters  liable 

has  a  peculiar 

meaning,  which  for  an  average  loss  on  the  enumerated  articles,  stands  on  a 
iidered  else^  different  footing  from  the  question  whether  the  damage  occa- 
where.  sioned  to  the  ship  by  the  same  casualty  is  a  loss  "  by  the  perils 

of  the  seas.^  (k) 


(j)  The  different  degrees  of  ship-  cnt  terms  is  in  Boulay-Paty,  Cours  de 
wreck  (naufrage,  hris  absolu,  hris  par-  Droit  Com.  Mar.,  torn.  iv.  tit.  z.  sect. 
iial,  echouement  avee  bri$,  eehouement  16.  p.  121.  ed.  1834. 
sans  bria,  &c.)  are  very  accurately  de-  (k)  Sec  the  language  of  Lord  Ten- 
fined  in  French  law.  The  best  ezpla-  terden  in  Wells  v.  Ilopwood»  S  B.  & 
nation  I  have  met  with  of  these  difier-  Ad.  p.  35,  SG. 
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In  the  foimer  case^  as  we  shall  presently  see^  if  the  ship  Loss  by  the 
takes  the  ground  in  the  usual  course  of  the  voyage^  and  without  ^^^  ^     ® 
ike  intervention  of  any  extraordinary  casualty y  this  is  looked  g      ,. — : — 
upon  as  an  event  the  occurrence  of  which  the  underwriter  not  a  loss  by 
mnst  have   calculated^  and  upon  which^  consequently^  he  the  >eas,'unies8 
would  not  have  risked  his  liability  for  partial  losses  on  perish-  J'  *^"  p!**^° 

'*  *^  *  in  the  ordinary 

able  commodities.     Where,  on  the  other  hand,  the  inquiry  is  course  of  the 
whether  the  damage  sustained  by  the  ship's  taking  the  ground 
18  rightly  described  as  a  loss  by  the  perils  of  the  seas,  it  should 
seem  that  it  will  not  be  so  regarded  unless  the  accident 
have  taken  place  in  the  usual  course  of  the  voyage. 

Thus,  where  a  transport  in  government  service,  insured  by  Ship  damaged 
a  time  policy  for  twelve  months,  was,  within  the  limits  of  harbourground 
the  time,  and  in  the  course  of  such  service,  taken  into  Bou-  "*  *^®  regular 

course  of  the 

k)gne  harbour,  where,  on  the  ebbing  of  the  tide,  the  harbour  voyage,  is  a 
bottom  being  hard  and  imeven,  she  received   damage    by  peTus^ofthe 
taking  the  ground,  this  was  held  to  be  a  loss  by  the  perils  of  ^Lj^ 
the  seas,  (t)  Inglis,  2  B.  & 

Aid.  315 

Where,  on  the  other  hand,  a  ship  was  damaged  owing  to  Damage  caused 
her  being  blown  over  by  a  violent  gust  of  wind,  in  a  graving  to  ship  by 

,  .  •         being  blown 

dock  into  which  she  had  been  put  for  repairs,  after  having  orer  in  a  gray* 
<&charged  her  outward  cargo  at  her  port  of  delivery,  and  in  repairing,ls'  * 
which  there  was  only  from  two  to  three  feet  of  water  when  not  a  loss  by 

''         f  perils  of  the 

the  loss  happened :  this  was  held  not  to  be  a  loss  by  the  seas, 
perils  of  the  seas,  as  alleged  in  the  declaration,  though  the  Barber*  5  B.  & 
court  admitted  that  it  would  be  recoverable  within  the  gene-  ^^*  ^^^' 
ral  clause,  **  other  perils  and  misfortunes,"  under  a  count 
specially  describing  the  cause  of  loss,  (m)     The  court  distin- 
guished this  case  from  that  of  Fletcher  v.  Inglis,  on  the 
ground  that  there  the  ship  was,  and  here  she  was  not,  in  the 
ordinary  course  of  the  voyage  when  the  loss  took  place. 
It  will  be  observed  that  in  this  case  of  Phillips  v.  Barber  Damage  caused 

i_«^ii_  '^y  ship's  bilg- 

the  ship  was  not  water-borne  at  the  time  of  loss,  but  was  m  ing  while  hove 
dock  for  rep^rs.  It  is  on  this  principle  that  the  two  follow-  fo7°^"^f 
ing  cases  seem  to  have  proceeded,  in  both  of  which  the  ship^  not  a  loss  by 

perils  of  the 

(0  Fktdier  v.  Inglisi  2  B.  &  Aid.        (m)  PhilUps  v.  Barber,  5  B.  &  Aid. 
315.  161. 
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Loss  by  the  at  the  time  of  the  casualty^  was  under  repau^,  and,  though 
geag,  water^reachedy  was  not  water-borne. 

~     T  A  ship  was  being  hove  down  for  repairs,  but  while  heavinir 

seas,  though  *■  °  r      -^  — o 

caused  by  the  down,  it  was  found  she  could  not  bear  the  strain,  on  which 
away  the  shores  she  was  then  haulcd  up  on  the  beach,  where  she  bilged, 
she^is  propped:  Lord  Ellenborough  held  this  not  to  be  a  loss  by  the  perils  of 

Thompson  v.        the  SCas.  (w) 

3  Taunt.  227.  •      A  ship,  insured  by  a  time  policy,  was,  within  the  period 

of  the  risk,  hove  down  on  a  beach  to  be  cleaned,  within  the 
tide-way  ;  the  tide,  when  it  rose,  knocked  away  the  shores 
which  supported  the  ship,  in  consequence  of  which  she  fell 
over,  and  damaged  her  side  planking.  Ch.  J.  Mansfield  held 
that  this  loss,  though  caused  by  the  tide,  yet,  as  it  happened 
on  land  and  when  the  ship  was  not  water-borne,  was  not,  as 
alleged  in  the  declaration,  a  loss  by  the  perils  of  the  seas ; 
and  on  this  ground  he  nonsuited  the  plaintiif.  {p) 

To  support  an  §  298.  In  order  to  sustain  by  evidence  the  allegation  that 
thc^MTwas*  ^^  ^^^  w^  '^y  perils  of  the  seas,  it  must  be  shown  that 
by  the  perils  of  thosc  perils  wcrc  the  proximate  cause  of  the  loss. 

the  seas,  such  *  /      , 

perils  must  be        Hcncc,  wherc  a  ship,  insured  ^^  against  capture  only,"  was 

the  proximate  driven  by  strcss  of  weather  on  the  enemy's  coast,  and  there, 

cause  of  loss.  without  having  received  any  material  damage  by  the  strand- 

onTneiiw"s  ^g>  ^^^  Captured  by  the  enemy,  this  was  held  to  be  a  loss, 

*^'**  ^**,J**fr®  not  by  the  perils  of  the  sea,  but  by  capture,  and  therefore 

a  loss  by  cap-  recoverable  under  the  policy,  {p) 

Green  v.  So,  whcrc  ship  and  goods,  "  warranted  free  from  American 

ElnMlie,PMke,  condemnation,"  were  damaged  by  the  perils  of  the  seas,  and 

In  such  cases  thereby  driven  ashore  in  such  a  position  as  to  be  afterwards 

tot  j*}^*®*!"®"*  seized  and  condemned  by  the  American  government.  Lord 

capture  takes  EUcnborough  held,  that  such  subsequent  total  loss  by  seizure 

to  recover  for  and  Condemnation,  took  away  from  the  assured  the  right  to 

avcracTiow  rccovcr  in  respect  to  the  previous  partial  loss  by  the  -perils  of 

caused  bv  the 

strandinff.  r  v  Ro^groft  r.  Dunmorc,  cited  3     Pr.  212.     "  Had  the  ship  been  driven 

Livie  V.  Jansen.    «  .i  .   .         ,  - 

Taunt  227.  on  any  other  coast  but   that  of  an 


12  East,  648. 


(o)    Thompson    v.    Whitniore,     S     enemy,**  said  Lord  Kenyon,  **  <Ae  mwiiM 
Taunt.  227.  haxe  been  in  perfect  safety.'* 

(p)  Green  v,  Elmslie,  Peake,   K. 
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tke  seas ;  for  though  by  those  perils  the  progress  of  the  Loss  by  the 
Toyage  had  been  stopped,  and  the  ship  brought  within  the  seas.*" 
reach  and  effect  of  the  capture  and  condemnation^  which 
she  might  ottferwise  have  escaped,  yet  the  substantive  total 
I088  by  the  capture  and  condemnation  was  imputable  to  the 
latter  peril  only^  and  not  to  the  previous  sea-damage,  (y) 

In  this  case,  the  judgment  of  the  court  is  throughout  based 
on  the  assumption  that  the  damage  done  to  the  ship  and 
goods  by  the  stranding  was  only  an  average  loss,  and  as  such 
was  merged  in  the  subsequent  total  loss  by  capture. 

On  the  other  hand,  where  the  loss  by  the  stranding  is  in  Wiiorc,  how- 
itielf  totalj  it  may  be  recovered  as  a  loss  by  the  perils  of  by  the  strand- 
the  seas,  though  followed  by  consequent  capture  and  con-  IJ^j}?'^^"^! 

demnation.  it  may  be  rc- 

Thus,  where  in  an  insurance  on  goods,  "  warranted  free  a  declaration 
from  capture  and  seizure,"  on  a  voyage  "  from  London  to  ^**if "the^  eriis 
Maracaybo,"  the  ship,  when  within    a  few  miles  of  IVIara-  of  the  seas, 
caybo,  was  driven  on  a  sand  bank  and  totally  disahlcdy  and  lowed  by  sub- 
while  in  that  situation  the  goods^  which  would  otherwise  have  ^r"  an/con- 
heen  entirely  destroyed  by  the  sea,  were  seized,  as  prize  by  the  demnation. 

o'li-  1TIT1         11^  •  <•    Hahn  r.  Cor- 

opanish  royalists,  who  had  shortly  before  taken  possession  of  bctt,  2  Bingh. 
the  town  and  port  of  Maracaybo,  Chief  J.  Best,  and  the  rest  ^' 
of  the  Court  of  Common  Pleas,  held  that  this  was  rightly 
described  in  the  declaration  as  a  loss  by  the  "  perils  of  the 
seas;^  for  the  perils  of  the  seas  were  here  the  main  con- 
ducing cause  of  loss ;  the  ship  having  been  by  their  agency 
reduced  to  a  total  wreck,  while  the  goods  must  have  been, 
by  the  same  agency,  wholly  destroyed,  had  not  the  enemy 
appropriated  them,  (r) 

Upon  the  same  principle  that  causa  proxima  iion  remota  Loss  on  goods 
spectatur^  it  has  been  held  that  the  loss  on  goods  sold  to  expen^js^cl"^ 
defray  the  expenses  of  repairing  a  disabled  ship  in  a  port  of  repairing  sea 
distress,  is  not  recoverable  as  a  loss  by  perils  of  the  seas  (s) ;  shiji,  is  not  loss 

by  pcTils  of  the 


6eas. 


(9)  Livle  V.  Jansen,  1:2  East,  648.        Comm.,  vol.  iii.  p.  30L\  note  (a),  ed. 

(r)  Hahn  r.  Corbett,  2  Bingh.  265.      1844. 
The  principle  of  this  case  is  adopted         («)  Powell  v.  Gudgeon,  5  Alaule  & 
b   the    United    States.      See    Kenfs     Sel.  431.     S.  P.  Sarquy  t;.   Ilobson,  4 

bingh.  131. 
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Loss  by  the 
perils  of  tlie 
seas. 

Nor,  setnbkf 
sums  paid 
under  an  award, 
as  compensa^ 
tion  for  damage 
caused  by 
collision. 


Loss  remotely 
occasioned  by 
barratry,  but 
proximately 
caused  by  the 
perils  of  the 
teaa,  is  recover^ 
able  under  the 
latter  bead  of 
loss. 

Heyman  f^ 
Parish, 
2  Campb.  149. 


Aliter,  if  the 
barratry  have 
been  not  only 
the  remote 
occasion,  but 
the  direct  con- 
ducing cause  of 
the  loss. 
Evcrth  r. 
Hannam, 
6  Taunt.  375. 


and  on  similar  grounds  it  has  also  been  decided  iu  this 
country,  that  the  loss  caused  by  having  to  pay  to  another 
ship,  in  pursuance  of  the  award  of  an  arbitrator  abroad  half 
the  damages  done  by  a  collision  in  which  neither  party  was 
in  faulty  is  not  a  loss  by  perils  of  the  seas,  (t) 

If  the  perils  of  the  sea  have  been  the  proximate  cause  of 
lossy  the  assured  will  not,  as  we  have  seen,  be  precluded  from 
recovering  under  a  count  for  loss  by  the  perils  of  the  seas 
merely  because  the  negligence,  unskilfulness,  or  misconduct 
of  the  master  and  mariners  have  been  the  remote  occasion  of 
such  loss,  (u) 

Even  where  the  loss  is  remotely  occasioned  by  barratry, 
still,  if  it  be  proximately  caused  by  the  perils  of  the  seas,  it 
will  be  recoverable  under  a  count  alleging  it  to  be  so  caused : 
thus.  Lord  Ellenborough  held  that,  supposing  the  facts  to 
have  proved  that  the  captain,  having  wilfully  sailed  in  a  foul 
wind,  afterwards  barratrously  cut  the  ship's  cable  and  let  her 
drift  on  the  rocks,  whereby  she  was  lost,  this  would  have 
entitled  the  assured  to  recover  under  a  count  alleging  a  loss 
by  the  perils  of  the  seas,  (v)  . , 

Of  course,  in  order  to  enable  the  plaintiff  to  recover  under 
such  a  count,  the  proximate  cause  of  loss  must  appear  to 
have  been  a  peril  of  the  sea ;  he  cannot  under  such  count 
recover  for  a  loss  merely  and  wholly  barratrous^  as  for  a 
fraudulent  sale  or  the  like. 

The  true  rule  is,  that  where  the  immediate  and  proximate 
cause  of  loss  is  the  sea  acting  on  the  ship,  the  assured  may 
recover  under  a  count  for  loss  by  perils  of  the  seas,  notwith- 
standing previous  barratry,  which  may  have  led  to  the  loss, 
I.  e,  without  which  it  would  not  have  happened,  (w) 


(t)  Dc  Vaux  t;.  Salvador,  4  Ad.  & 
Ell.  420.  Sec  conir^  in  the  United 
States,  f  Peters  v.  Warren  Ins.  Comp., 
3  Sumner\s  Rep.  389.  Kent's  Comnr., 
vol.  iii.  p.  302.  note  (<f),  ed.  1844. 

(u)  See  all  the  authorities  collected 
in  the  last  chapter.  Sect.  VI. 

(f)  I  fey  man  v.  Parish,  2  Camp. 
149. 


(w)  See  the  observations  of  Chief  J. 
Gibbs  in  Everth  v,  Hannam,  2  Marish. 
Rep.  74.  &  C.  in  6  Taunt.  375.,  and 
the  decision  of  the  Court  of  Exchequer 
since  the  new  rules,  in  BIyth  v.  Shep- 
herd,  9  Mecs.  &  Wels.  763. 
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Where  a  ship  was,  by  mistake,  taken  in  tow  by  a  British  Loss  by  the 
man-of-war,  and  was  obliged,  in  order  to  keep  up  with  her,  ^fa"*° 
to  cany  a  press  of  sail  in  a  gale  of  wind  and  a  heavy  sea,  by 


Loss  by  ship- 

which  she  shipped  a  quantity  of  water  and  damaged  her  ping  seas,  &c. 
cargo,  Lord  Ellenborough  held  this  to  be  a  loss  by  perils  of  merciiantman 
the  sea:  thoucrh  it  mis^ht  also  have  been  alle&^cd  to  be  by  i>e»"ff  t^^'cn  in 

'  o  o  o  •'     tow  by  a  inan- 

arrest  or  detention  (x)  of-war,  and 

T\  •         J    ^  J.  ^M  •      •  T-       forced  to  carry 

Damage  occasioned  to  mast,  spars,  sHils,  or  rigging,  by  a  press  of  sail 
carrying  a  press  of  canvass  to  escape  an  enemy  or  lee  shore,  ^'j.^^*'  ^^  p®*"*'' 
would,  no  doubt,  be  recoverable  as  a  loss  by  perils  of  the   Hagedorn  ». 

,  V  Whitmore, 

8ea8.(y)  i  stark.  157. 

§  299.  But  the  words,  perils  of  the  seas,  only  extend  to  But  the  words, 
cover  losses  really  caused  by  sea  damage  or  the  violence  of  **^"  dj'not^ 
the  elements,  **  ex  mariiKB  tempestatis  discrimine ; "  they  do  co"™Pyife  all 

"*  ^  "^  casualties  hap- 

not  embrace  all  losses  happening  upon  the  seas,  which  are  com-  pening  to  ship 
prebended  under  the  general  sweeping  words  at  the  end  of  **^  ^ 
the  clause  enumerating  the  risks  insured  against,  viz.  ^^  all 
other  perils,  losses,  or  misfortunes  which  had  or  should  come 
to  the  hurt,  detriment,  or  damage  of  the  said  goods  and  mer- 
chandizes, ship,  or  any  part  thereof." 

'  Thus,  damage  sustained  by  a  ship  from  the  fire  of  another  Thus,  loss 
vessel  of  the  same  nation,  mistaking  her  for  an  enemy,  is  bein*^^fired  i  to 
not,  it  seems,  recoverable  as  caused  by  a  penl  of  the  seas  (z)  ;  at  sea,  is  not 
and  the  damage  caused  to  a  merchantman  by  the  fire  of  the  loss  by  perils 
enemy  in  defending  her  against  attempted  capture,  would,   cVuen^^But- 
it  is  apprehended,  stand  on  the  same  ground  (a),  though  both,  ^er,  5  M.  & 
as  we  shall  presently  see,  arc  included  in  the  general  words, 
and  would  be  recoverable  under  a  count  correctly  specifying 
the  cause  of  loss. 

§  300.  It  is  sometimes,  as  we  have  seen,  in  the  case  of  When  loss  on 

1*     ♦   I  * 
huurances  on  live  stock,  a  very  nice  question  to  draw  the  line  j^colerMsaa 

loss  by  perils  of 
(x)  Hagedorn  ».  Whitmore,  1  Stark.         (z)  Cullen  r.    Butler,  5   Maulc  &    when  It*  merely 

157.  Sel.  4G1.  comes  under 

(j)  Covington  v,  Roberts,  2  Bos.  &         (a)  Taylor  v.  Curtis,  C  Taunt  608.    the  head  of 

Pull.  N.  R.  378.  2  Marsh.  Rep.  309.  mortality. 

3  F  2 


802 


LO&S£S   BY   THE   TEKILS  INSURED  AGAINST. 


Loss  by  the 
perils  of  thii 
seas. 

Gregson  r. 
Gilbert,  3 
Dougl.  232. 


Tatham  o. 
Hodgson, 
6  T.  Rep.  656. 


I^awrence  v, 
Aberdcin, 
5  B.  &  Aid. 
107. 


Gabay  v. 
Lloyd,  3  B.  & 
Cr.  793. 


Damage  to  the 
hull  by  innrmi 
is  generally 
wear  and  tear, 
and  not  a  loss 
by  perils  of  the 


between  loss  caused  by  their  mortality  (i.  e.  natural  death) 
and  by  the  perils  of  the  seas. 

It  should  seem  that  if  any  number  of  living  animals  be 
deliberately  thrown  overboard  to  save  the  rest,  in  con- 
8C(iucnce  of  a  scarcity  of  provisions  occasioned  by  the  gross 
ignorance  of  the  captain  in  mistaking  his  course,  and  thus 
protracting  the  voyage ;  this  will  not  be  properly  described 
as  a  loss  by  the  perils  of  the  sea.  (b) 

So,  if  they  were  to  perish  for  want  of  food,  owing  to  the 
unavoidable  prolongation  of  the  voyage,  in  consequence  of 
bad  and  stormy  weather,  without  fault  of  the  captain  and 
crew ;  this  would  be  a  loss  by  mortality,  and  not  by  perils  of 
the  sea.  (c) 

On  the  other  hand,  when  a  cargo  of  live  stock  was  so 
bruised  and  lacerated  by  the  violent  rolling  and  pitching  of 
the  ship  in  a  storm,  that  they  died  shortly  afterwards  on  board, 
in  consequence  of  the  injuries  thus  received ;  this  was  held  to 
be  a  loss  by  perils  of  the  seas  ((/),  and  the  court  came  to  the 
same  conclusion  where  several  horsey  having  in  consequence 
of  the  labouring  of  the  vessel  in  a  violent  storm,  broken  down 
the  slings  that  supported,  and  the  partitions  that  separated 
them,  kicked  each  other  so  severely  that  they  died  in  the 
course  of  the  storm  of  the  injuries  thus  received,  (e) 

Where,  however,  the  loss  is  one  which  is  not  proximately 
caused  by  the  agency  of  the  winds  and  waves,  and  either 
falls  within  the  ordinary  wear  and  tear  of  the  voyage,  or 
might  have  been  prevented  by  a  proper  exertion  of  care  and 
prudence,  it  is  not  recoverable  as  a  peril  of  the  seas,  nor 
indeed  under  the  policy  at  all, 

Wliere  the  bottom  of  a  ship  is  destroyed  by  worms,  this 
is  not  a  loss  for  which  the  underwriters  are  liable  as  a  loss 
by  the  perils  of  the  seas,  at  all  events  where  the  ^hip  is 
insured  for  a  voyage  in  seas  where  worms  ordinarily  assail 


(b)  Grcgson  v.  Gilbert,  3  Dougl. 
232.     Marshall  on  Ins.  493. 

(c)  Tatham  r.  Hodgson,  6  T.  Rep. 
656.,  and  per  I^ird  Tenlerdcn,  5  B.  & 
Aid.  111. 


(d)  I^wrence  r.  Abcrdein,  5  B.  & 
Aid.  107, 

(f)  Gabay  p.  Lloyd,  3  B.  &  Cr.  793. 
S.  C.  5  Dow  I.  &  Kvl.  641. 
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the  bottoms  of  ships ;  for  the  loss  in  such  cases  comes  within  Loss  by  the 
the  usual  wear  and  tear  of  the  voyage.  (/)     Besides,  the  ^Y"'  **^  **"* 

assured  in  such   seas  ought  to   take  care  and  secure  the 

ship  by  copper  sheattung  against  this  kind  of  damage:  if, 
however,  he  has  done  so,  it  is  suggested  by  Mr.  Phillips, 
and  apparently  with  much  reason,  that  in  cases  where  the 
copper  sheathing  is  tarn  off  hy  the  violent  action  of  the  perils 
insured  against,  in  consequence  of  which  the  ship's  bottom 
is  worm  eaten,  the  underwriters  ought  to  be  liable  {g) ;  unless, 
indeed,  the  loss  of  the  sheathing  might  and  ought  to  have 
been  repaired  before  the  ship  became  exposed  to  the  action 
of  the  worms,  in  which  case  the  negligence  of  the  assured 
m  not  repairing  would  exempt  the  underwriter.  (A) 

On  the  same  ground,  the  damage  done  to  the  ship  by  rats  J^^^agc  by 
eating  holes  in  the  ship's  bottom,  was  held  by  Lord  Ellen- 
borough  not  to  be  within  the  perils  insured  against  by  the 
common  form  of  policy,  (i) 

§  301.  Loss  BT  COLLISION  is,  generally  speaking,  a  loss  Loss  by  colli- 
by  the  perils  of  the  sea.     Lord  Stowell  thus  lays  down  the  po^ible  cwes'of 
law  of  the  Courts  of  Admiralty  upon  the  subject  of  collision,  co»wion-  Lord 
as  it  aiFccts  the  rights  and  liabilities  of  owners  and  masters.        meration. 

"  There  are  four  possibilities  under  which  a  loss  of  this 
sort  may  occur. 

"  Ist.  It  may  happen  without  blame  being  imputable  to 
either  party ;  as  where  a  loss  is  occasioned  by  a  storm,  or 
by  any  other  vis  major :  in  that  case  the  misfortune  must  be 
borne  by  the  party  on  whom  it  happens  to  light ;  the  other 
not  being  responsible  to  him  in  any  degree. 

"  2ndly.  A  misfortune  of  this  kind  may  arise  when  both 
parties  are  to  blame,  where  there  has  been  a  want  of  due 


(/)  Rohl  F.  Parr,  I  Esp.  444.   S.L.  (*)  f  Hazard  v.  New  England  Ins. 

in  United  States,  f  Martin  v.    Salem  Comp.,   1   Sumner's   Rep.   218.,  cited 

Ids.  Comp.,  2  Mass.  Rep.  429.    f  Ha-  ibid. 

zard  r.  New  England  Ins.  Comp.,  8  (i)  Hunter  u.   Potts,  4  Camp.  203. 

Peter's  Sup.  Court  Rep.  557.  Chancellor  Kent  collects  in  a  compen- 

(s)  1    Phillips    on    Ins.  639.,    ap-  dious  form  all   the   learning   on   this 

proved  by   Chancellor  Kent,  Comm.,  point  in  his  Comm.,  vol.  iii.  p  301. 

voL  ilL  p.  300.  note  (a),  cd.  1844.  note  (a). 
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lx)ss  by  tiie       diligence  and  skill  on  both  sides ;  in  such  a  case  the  rule  of 
seas— Col-      l^w  is,  that  the  loss  must  be  apportioned  between  them^  as 

"'^"' having  been  occasioned  by  the  fault  of  both. 

"  3dly.  It  may  happen  by  the  misconduct  of  the  suffering 
party  alone ;  and  then  the  rule  is,  that  the  sufferer  must  bear 
his  own  burden. 

"  4thly.  It  may  have  been  the  fault  of  the  ship  which  ran 

the  other  down ;  and  in  this  case  the  injured  party  would  be 

entitled  to  an  entire  compensation  from  the  other."  (j) 

Liability  of  the       Emcrigon,  aftcr  citing  all  the  learning  to  be  found  on  the 

th"eseTifferenT    subjcct  in  codefe  and  text  writers,  makes  precisely  the  same 

cases.  division ;  and  lays  down  the  following  positions  with  regard 

to  the  liahility  of  the  underwriters^  for  losses  caused  by  col- 
lision in  the  different  cases  just  enumerated.  (A) 
Where  there  is        igt.  That  where  thcrc  is  710  fault  on  either  side,  but  the 

no  fault  on  ,,.  .        .  »      /•  i       i  •  i 

either  side,  the    collision  IS  jmrely  fortuitouSy  the  loss  18  to  be  made  good  by 

by^ho'cdluTon  ^^  underwriters,  as  caused  by  a  peril  of  the  sea. 

is  a  loss  by  the        To  the  samc  cffcct,  in  our  own  law,  it  was  decided  by 

perils  of  the  ,  , 

sea.  at  the  risk    Lord  Kcuyou,  that  damage  caused  by  one  ship  running  foul 
writere"**  ^''      ^f  another  by  misfortune  and  without  fault  on  either  side, 

was  a  loss  "  by  perils  of  the  seas"  within  the  exception  of 

such  losses  in  a  charter-party.  (/) 
So  it  is  where         2ndly.  Emerigon  lays  it  down,  that  the  underAvriter  is 
entirely  with      ^1^30  liable  whcu  the  fault  rests  entirely  with  the  master  and 
nrLTir  ^""^    crew  of  the  other  vessel. 

crew  of  the 

other  vessel.  Qiir  law  is  in  this  point  also  the  same :  thus,  where  the 

4  Taunt.  125.     loss  was  occasioucd  by  another  ship  running  down  the  ship 

insured,  owing  to  the  very  gross  negligence  of  the  crew  of 
the  other  vessel  (who  had  only  one  man  on  deck,  and  he 
asleep) ;  this  was  held  a  loss  by  perils  of  the  seas,  for  which 
the  underwriters  were  liable  under  a  count  so  charging  it.  (wi) 
3dly.  Emcrigon  states  that  the  underwriter  is  not  liable 
when  the  collision  is  entirely  owing  to  the  master  and  crew 
of  the  insured  ship. 

(j)  In  the  Woodrop,  Sims,  2  Dod.  these  distinctions  into  the  text  of  the 

Ad.  Rep.  85.  modem  French  law. 

(k)  Emerigon,  chap.  xii.  sect   14.  (/)  Buller  r.  Fislier,  S  Esp.  67. 

vol.  i.  p.  41 G.  ed.  1827.     The  Code  de  (m)  Smith  v.  Scott,  4  Taunt.  125. 
Commerce  (art.  407.)  has  incorporated 
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There  has  been  no  direct  decision  in  our  courts  upon  this  Lost  by  the 
point    l^Ir.  Marshall  conceives  that^  in  such  case  the  wilful  J^^  ^  qJ. 

misconduct  of  the  captain  or  crew  would  amount  to  barratry,  ^^"°°' 

ind  the  loss,  therefore,  be  recoverable  under  that  head,  (n) 

If,  however,  it  did  not  amount  to  barratry,  the  negligence 
wonld,  it  seems,  be  of  so  gross  a  description  as  to  exempt  the 
underwriters,  on  that  ground,  from  their  liability,  (o) 

Emerigon  then  proceeds  to  lay  down,  4thly,  That  in  cases  When  it  U  im- 
m  which  it  is  impossible  to  ascertain  where  the  fault  really  ^rtafn*** 
lies,  and  the  whole  amount  of  damage  is  therefore  appor-  ^hich  side  the 
tioned  equally  between   the   two  ships  (Judtcio  rusticorurriy  the  wiiole 
acoordmg  to  the  rule  of  our  Court  of  Admiralty),  then  the  5™^^^*  ?f 
sum  which  the  insured  ship  has  to  pay  is  a  particular  average  ti»o»^ft»rc  ap- 

portioned 

loss,  to  be  made  good  by  the  underwriter,  (jp)  equally  be- 

Boulay-Paty  supports  this  opinion,  on  the  ground  that  as  Ihi^il^quenT^ 
the  law  has  declared  it  impossible  to  decide  which  of  the  two  ^i»cthcr  the 

,      .      .  11*1  *"*"  assessed 

ships  was  in  fault,  it  is  not  to  be  presumed  that  either  was ;  under  the  ap. 
but  the  loss  must  be  regarded  as  a  direct  result  oftlie  perils  of  re^^oicrahir  " 

the  sea. — ue.  of  the  violent  action  of  the  winds  and  waves,  *^a'n»'  the  un- 
der writer  on 

which  drove  the  two  ships  against  one  another,  {q)  ship,  as  a  loss 

Yalin  assumes  that  the  underwriter  would  in  such  case  be  ^^e  seas!*^" 
liable,  but  does  not  particularly  examine  the  question  (r) ;  Opinions  of 
neither  does  Pothier  (*);  but  Mons.  Estrangin,  the  learned   **'"S"J""* 
editor  of  Pothier,  investigates  it  very  ably,  and  concludes 
^'that  the  damage  in  such  case  ought  to  be  regarded  as  a 
direct  result  of  a  peril  of  the  sea,  for  which  the  underwriters 
on  both  ships  would  be  liable."  {t) 

In  this  country,  as  we  have  seen,  the  damage  so  assessed  is 
held  not  to  be  recoverable  as  a  loss  by  the  perils  of  the  seas, 
on  the  ground  that  it  is  not  proximately  caused  by  those 


(n)  Marshall  on  Ins.  495.  (r)  Valin,  tit  des  A  varies,  art.  II. 

(o)  Sec  as  to  this,  1  Phillips  on  Ins.  torn.  ii.  pp.  476.  494.   ed.  de  M.  Bu- 

63(>.  cane,  a.i>.  1829. 

(p)  Emerigon,  chap.  xiL   sect  14.  («)    Pothier,   Trait^     d*  Assurances, 

ToL  L  p.  417.  ed-  1827.  No.  50.  p.  72.  ed.  1810. 

(f)    Bottlay-Paty,     Comment,     on  (f)  Pothier  par    Estrangin,   p.  75. 

Emerigon,  toI.  L   p.  418.,  and  also  ed.  1810. 
Coars  de  Droit  Com.  Mar.,  torn.  iv. 
p.7.  ed.  1823. 

3  F  4 
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I<K)Ss  by  ihe 
perils  of  the 
seas. — Col- 
lision. 


perils,  (m)  On  the  other  hand,  as  we  have  also  had  occasion 
to  obser\'e,  this  doctrine  of  the  English  court  has  been  ex- 
amined and  pointedly  disclaimed  by  Mr.  J.  Story,  founding 
himself  upon  the  current  of  the  foreign  authorities,  and  upon 
the  principle  that  any  expense,  or  contribution,  or  loss,  attached 
by  the  law  maritime  as  an  invariable  consequence  of  a  par- 
ticular peril,  may  be  considered,  for  the  purposes  of  insurance 
law,  as  proximately  caused  by  that  peril,  (y) 


Loss  by  fire. 

Accidental  fire 
is  a  peril  in- 
sured against. 

So,  where  ship 
is  burnt  to  pre- 
vent hostile 
capture,  &c. 
Underwriters 
on  goods  are 
not  liable  for 
their  sponta- 
neous combus- 
tion. 


SemhU,  under- 
writers on  »hip 
would. 

Firo  occasioned 
by  the  nc<;Ii- 
gence  of  the 
master  and 
crew  is  a  peril 
insured  against 


Sect.  1 1.  Loss  hy  Fire. 

§  302.  Loss  by  fire,  when  caused  by  lightningy  or  the 
enemj/y  is  clearly  a  charge  upon  the  underwriter,  under  the 
word  "  Fire,"  in  our  common  form  of  policy,  (to) 

So,  if  the  ship  be  burnt  under  justifiable  circumstances^  as 
to  prevent  capture  (a:),  or  from  an  apprehension  of  contagious 
disease  (y),  the  underwriter  is  liable. 

If  the  fire  be  occasioned  by  the  damaged  state  of  the  goodf, 
the  underwriters  on  those  goods  are  not  liable ;  but  if  the 
loss  be  not  so  occasioned,  the  policy  is  not  avoided  by  the 
underwriters'  not  having  been  informed  of  the  state  of  the 
goods,  [z) 

But  the  underwriters  on  the  ship  would,  it  seems,  be  liable 
for  loss  by  fire  occasioned  to  the  ship  by  this  cause. 

It  was  for  a  long  time  a  vexed  question  whether  the  un- 
derwriters, under  a  policy  in  the  common  form,  were  liable 
for  a  loss  proximately  caused  by  fire,  but  remotely  occasioned 
by  the  negligence  of  the  master  and  crew  or  other  agents  of 


(u)  De  Vaux  v,  Salvador,  4  Ad.  & 
Ell.  420. 

(r)  t  Peters  v.  Warren  Ins  Comp., 
3  Sumner's  (Mass  )  Uep.  389.  See 
Kent's  (^omm ,  vol.  iii.  p.  303.  ed. 
1844.,  and  sec  the  judgment  of  Mr.  J. 
Story  as  given  in  2  Phillips  on  Ins. 
181—190. 

{w)  Emcrigon,  chap.  xiL  sect.  17. 
vol.  i.  p.  428.  cd.  1827,  as  usual,  cites 
all  the  authorities. 


(x)  Gordon  v,  Remmington,  1 
Camp.  123.  Emerigon  accords,  and 
cites  Valin  and  Fothicr  to  the  same 
effect,  provided  the  cre^  make  their 
escape.  Emerigon,  chap.  xii.  sect.  1 7. 
vol.  i.  pp.  431 — 433. 

(y)  Emerigon,  ibid.  p.  429. 

(2)  Boyd  r.  Dubois,  3  Camp.  133. 
See  Emerigon,  vol.  i.  p.  430. 
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tie  assured.     This  question  in  our  law  is  now,  as  we  have  Loss  by  fire. 
already  seen,  decidedly  settled  in  the  affirmative,  supposing 
the  master  and  crew  to  have  been  originally  competent,  (a) 
And,  after  some  fluctuation  in  the  decisions,  the  law  in  the 
United  States  seems  now  to  be  settled  in  the  same  way.  {b) 

Of  course,  where  the  form  of  the  policy,  as  is  very  general 
on  the  continent,  excludes  the  risb  of  the  negligence  of  the 
master  and  crew,  or,  as  in  some  of  the  French  policies,  the 
barratry  of  the  master,  (which  word  barratry ^  as  there  un- 
derstood, extends  not  only  to  the  wilful  and  fraudulent,  but 
also  to  the  negligent,  acts  of  the  master,)  loss  by  fire  so  occa- 
sioned is  not  chargeable  on  the  underwriters,  (c) 

Loss  on  rigging,  &c.,  accidentally  burnt  on  a  bank-  sauI, 
where  it  is  generally  stowed  in  the  Canton  river,  by  the 
usage  of  the  Chinese  trade,  is  a  loss  by  fire  under  the  com- 
mon form  of  policy,  (rf) 

A  policy  of  insurance  in  the  common  form  covers  the  risk 
of  fire  at  sea  in  a  steamer,  just  as  in  any  other  vessel,  (e) 


Sect.  III.   Loss  by  Hostile  Capture  and  Belligerent  Seizure, 

Takings  at  Sea.^^ 


or 


§  303.    Capture,  properly  so  called,  is  a  taking  by  the  Loss  iiy  hostile 

,.  /»  -,  o  '     1      cuTttirc  and 

enemy  as  pnze,  m  tmie  ot  open  war,  or  by  way  oi  reprisals  belligerent 
with  intent  to  deprive  the  owner  of  all  dominion  or  right  of  s®'^"!"*^-  "*" 

*  o  *.  takings  at 

property  over  the  thing  taken,  (f)  sea." 

The  arrest,  or  carrying  in  for  adjudication,  of  neutral  ships  what  capture 

properly  is. 

(a)  Busk  V.  Royal  Exch.  Comp.,  2     by  Boulay-Paty,  who  however  draws 
B.  &  Aid.  73. 


(6)  By  the  cartes  of  f  Patapsco  Tns. 
CofDp.  V.  Coulter,  3  Peter*s  Sup.  Court 
Rtp,  2S2.  Columbia  Ins.  Comp.  t;. 
I^urencc,  10  ibid.  517.  Waters  v. 
Merchants*  Ins.  Comp.,  11  ibid.  213. 
Kent's  Comra. ,  yoI.  iiL  pp.  303,  304. 
note  (a). 

(c)  Emerigon,  toI.  i.  pp.  428,  429. 
cd.  1827.  The  general  subject  of  this 
section  is  well  and  succinctly  discussed     point. 


all  his  learning  from  the  vast  stores  of 
Emerigon.  Sec  Cours  de  Droit  Com. 
Mar.,  torn.  iv.  pp.  20—  ii'3. 

(rf)  Pelly  r.  Royal  Exch.  Ass. 
Comp.,  1  Burr.  341. 

(e)  Pattison  r.  Mills,  1  Dow.  & 
Clark,  342.     2  Bligh's  N.  S.  519. 

( /)  Emerigon,  chap.  xii.  sect.  18. 
Prise,  vol.  i.  p.  432.  et  seq,  ed.  1827, 
collects    all    the     learning     on     this 
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Loss  by  hostile  by  belligerent  cruisers,  though  not  properly  ciilled  capture 
belligerent  (there  being  in  this  case  no  intent  to  deprive  the  owner  of 
*^tak[n*  ^\t  ^^®  property  in  the  ship),  yet  falls  within  the  meaning  of  the 
sea."  words  "  Takings  at  sea^^  as  one  of  the  perils  insured  against ; 

and  the  loss  thence  arising  would  be  recoverable  under  a 

count  alleging  loss  by  capture. 
What  is  lawful        Capture  is  deemed  law^l  when  made  by  a  declared  enemy, 
cap  ure.  lawfully  Commissioned,  and  according  to  the  laws  of  war ; 

unlawful  when  it  is  made  otherwise. 
Its  being  law-         But  its  legality  or  illegality  (Toes  not  affect  the  liability  of 
does  not  affect    ^^^  Underwriter  as  against  the  assured ;  whether  lawful  or 
'J*®  ^*f,a*^'l^  ^^    unlawful,  or  however  made,  capture,  when  the  proximate 
writer.  causc  of  loss,  renders  the  underwriter  liable  under  a  policy 

tureTs^the  ^^'  ^'^^g^Pg  ^^^  ^^^s  to  bc  "  by  Capture,"  though  other  causes 
proximate  may  havc  been  contributory  thereto.     Thus,  even  where  the 

cause  of  loss,  "  '' 

the  assured  Capture  was  concerted  between  the  master  of  the  ship  insured 
orTa  [Ms*by^' "  ^^^  ^'^^  captor,  Lord  EUenborough  held  that  the  assured 
capture.  might  rccovcr  as  on  a  loss  by  capture,  though  he  might  also 

have  recovered  on  a  count  for  barratry,  (e)     So  where  a  ship 
was  driven  ashore,  with   only  slight  damage,  on  a  hostile 
coast,  and  there  captured,  this  was  held  to  be  a  loss  by  cap- 
ture, and  not  by  perils  of  the  seas.  (/) 
Capture  IS,  ^g  ^^  gj^jj  g^^  more  at  larrre  hereafter,  in  treatincr  of 

generally  o  ^  to 

speaking,  a  con-  abandonment,  capture  is  prima  facie  a  case  of  total  loss, 
lossi  which  gives  the  assured  an  immediate  right  to  give  notice  of 

abandonment.  If  the  underwriter  accept  this  offer  to  aban- 
don, the  rights  of  the  parties  are  fixed  by  such  acceptance ; 
but  if  not,  the  right  of  the  assured  to  recover  for  a  total  loss 
depends  upon  the  point  whether  the  ship  be  restored  before 
action  brought ;  if  it  be,  then  the  assured  will  recover  in  pro- 
portion to  the  actual  damage  done ;  if  not,  then  the  whole 
sum  insured,  (ff) 

Tiie  property  It  was  formerly  a  moot  point  when  the  property  in  a  cap- 

is  not  changed  x      i        ^  i 

by  capture 

until  con-  .  ,  ««  «  « 

demnation.  (')    Arcangelo    ©.    Thompson,     2     Pr.  212.     See    also    S.   P.    Livie  v. 

Camp.  620.  Jansen,  12  East,  648, 

(/)  Green   v.  Elmslic,   Pcake,  N.         (^)  See  po*t.  Chapter  on  Abandon- 
ment and  Total  Loss. 
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tured  ship  should  be  deemed  to  be  completely  divested  out  of  Loss  hy  hostile 

its  former  owners ;  some  publicists  insisting  that  the  property  beni^lrent^ 

was  divested  by  twenty-four  hours'  quiet  possession  (A);  seizure, or 

others  contending  that  it  was  enough  if  the  ship  had  once  sea." 

been  carried  infra  praesidia  hostiunu  (i)  ~ 

It  has  long,  however,  been  the  established  rule  of  our  law 

maritime,  that  the  property  is  not  changed  by  capture  in 

favour  of  a  vendee  or  re-captor,  so  as  to  bar  the   original 

owner,  till  there  has  been  a  regular  sentence  of  condeinna- 

tia/L{j) 

And  the  condemnation,  in  order  to  be  legal,  must  be  pro-  What  » requi- 
site to  make 

noonced  by  a  prize  court  of  the  government  of  the  captor,  condemnation 
fflttbg  either  in  the  country  of  the  captor  or  of  his  ally.  The  ^*  *  * 
prize  court  of  an  ally  cannot  condemn ;  nor  can  a  prize  court 
of  the  captor^s  lawfully  act  as  such  in  a  neutral  territory  {k)  : 
bat  the  prize  comi;  of  a  captor  sitting  in  the  country  of  his 
own  sovereign,  or  of  an  ally,  has  lawful  jurisdiction  over 
prizes  carried  into  neutral  ports,  and  remaining  there  at  the 
time  of  passing  sentence.  (/) 

Bat  although  the  mode  in  which  sentence  of  condemnation 
is  made  is  all  important,  as  regards  the  rights  of  the  original 
owner  against  the  neutral  vendee  or  the  re-captor,  yet,  as 
we  have  seen,  it  does  not,  in  any  way,  affect  the  question  of 
the  liability  of  the  underwriter. 

Apart  from  all  questions  as  to  abandonment,  which  will  Tiie  under- 
be  considered  elsewhere,  the  underwriter  is  liable  for  any  for  neces-  *^ 
damage  the  ship  may  have  actually  sustained,  and  also  for  all  ^^P  expenses, 

^  *^         •'  "^  ofnecovenng 

necessary  expenses,  such  as  salvage,  &c.,  which  the  assured  captured  ship, 
has  been  put  to  for  the  recovery  of  his  property. 
Thus^  it  has  been  determined  tjiat  he  is  liable  for  a  sum  of  So«  for  monej 

paid  by  way  of 
compromise,  to 

(k)  Grotiua,  lib.  iii.   c.  6.     Valin,  135.     Havelock  «.   Rookwood,   8   T.    demnation"' 

Comment,  on  Ordonnance  de  la  Mar.,  Rep.  268.     Oddy  v.  Bovill,  2  East, 

tit  IT.  art.  8.  475.     Answer  to  the  Prussian  memo- 

(t)  Bynkershoek,  Qusst   J.  Pub.,  rial  of  1753,  given  in  Mageus  on  In- 

Ub.  L  ce.  4,  5.   See  also  Marten*s  Sum-  surance,  vol.  i.  p.  453. 

mary,  lib.  8.  c.  3.  aect.  11.  (/)  Smart  v.  Wolf,  3  T.  Rep.  283. 

(J)  See  Marshall  OD  Ins.  803.,  where  Schooner  Sophie,  6   Rob.   Ad.    Rep. 

all  the  autboritics  are  collected.  138.  in  notia. 
(k)  The  Flad   Owen,   I  Rob.  Rep. 


810  LOSSES   BY   THE   PERILS   INSURED   AGAINST. 

Loss  by  hostile  moncy  paid  by  the  neutral  assured  to  belligerent  captors, 
l>ellij;ereiit  ^^  ^  Compromise  made  bond  fide  to  prevent  the  ship  from 
*^takin*  Tat       l>eing  condcmncd  as  prize,  {m) 

sea.^ 


Forxtrprac.  §  304.  Formerly  it  was   a   common   practice   to  ransom 

wMuin^  Britilh   ^^'itish  ships  wlicu  capturcd  by  the  enemy,  by  delivering  to 
s^^P"*-  tlie  captor  what  was  called  a  ransom  hilly  which  secured  to 

him  the  price  agreed  upon,  and  operated  as  a  bill  of  sale  of 
the  ship  and  cargo  to  the  original  owners,  and  as  a  pro- 
tection to  the  ship  against  other  cruisers  of  the  enemy  during 
the  remainder  of  her  voyage.  A  hostage  was  also  delivered 
to  the  captor,  to  secure  to  him  the  punctual  payment  of  the 
stipulated  sum. 
Nature vf  a  The  ransom  billy  independently  of  the  hostage,. was  con- 

ransom  bill.       gidcred  as  a  contract  of  the  law  of  nations,  and  obligatory 

upon  the  owners,  as  well  as  upon  the  captain  who  signed 
it(w),  and  actions  have  been  formerly  brought  upon  such 
bills  in  our  courts. 

In  case  of  insurance,  the  amount  of  the  ransom  bill  was  the 
measure  of  the  demand  which  the  assured  had  against  the 
underwriters  in  respect  of  the  capture,  (o) 
Aciioiw  on  ran-       ^^  length,  howcvcr,  the  courts  of  common  law,  proceeding: 

som  bills  dc-  .      ,  . 

dared  illegal  at  on  the  principle  that  an  alien  enemy  cannot  sue  for  any 
''^'  right  acquired  in  actual  war,  decided  that  no  action  could 
be  maintained  in  our  courts  on  a  ransom  bill  (/?) ;  and  shortly 
The  practice  of  afterwards  the  legislature  (in  the  year  1781)  wholly  abolished 
British  ships  tlic  practicc,  by  declaring  all  ransom  by  British  subjects  of 
brlhe^tlrisia-^   ships  or  goods  taken  by  the  enemy  as  prize  to  be  illegal,  {q) 

til  re. 

'22  G.  3.  c.  25. 

(m)  Bcrcns  p.  Rucker,  1  W.  Bl.  313.     1734.     Corner  r.  Blackburne,  Dougl. 

It  is  not  stated  how  the  loss  was  Ixd  641. 

in  the  declaration.  (p)  Anihon  v.  Fisher,  Dougl.  649. 

(n)   For  the  general  law  maritime  \q)  'flie  first    Ransom  Act    is   the 

as  to  ransom,  see  Emerigtm,  chap.  xii.  22  Geo.  3.  c.  i>5.     Tliis  act,  having  no 

sect.    21.    pp.    463—480.       For    the  clause  of  limitation,  t« /icrpe^itt//;  the 

modern  law  of  France  on  the  subject,  last  Prize  Act  (43  Geo.  3.  c  160.),  in 

see  Code  de  Commerce,  art  395,  396.  its  34th  siction,  in  re-enacting  the  pro- 

Estrangin  on  Polhier,  Nos.  133.  136,  hibiiion   against    ransom,    added    the 

127.      Boulay-Paty,    Cours  de  Droit  words   «*  unless   in   cases   of   extreme 

Com.  Mar.,  torn.  ii.  p.  457,  rf  M^.jand  necessity,  to  be  allowed  by  the  Court 

tom.  iv.  p.  420.  rf  1^7.  of  Admiralty;"  but  this  act  expired 

(o)  Riccord  v,  Bettcnham,  3  Burr,  with  the  end  of  the  war,  so  that  the 

prohibition  now  reinaius  absolute. 
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The  act,  in  terms,  dccLires  it  unlawful  "  to  ransom ^  or  to  Ix)ss  by  hostile 
enter  into  any  contract  or  agreement  for  ransoming ;"  and  under  belli^'crtnt 
these  worde  it  lias  been  held  that  a  redemption  of  his  ship  Jf  ^'"r*''  ^^ 
by  the  owner  from  the  captors  after  capture  and  illegal  con-  sen." 
demnation  by  the  enemy's   consul  in  a  neutral  port,  is  a 
ransom,  and  illegal ;  and  that  if  insured  he  cannot  recover 
from  the  underwriters  the   money  paid  for   such  redemp- 
tion, (r) 

The  grounds  upon  which  the  court  went  in  this  case  were, 
that  any  redemption  by  money  or  other  consideration  of  that 
which  is  taken  in  war,  is  a  ransom  under  the  act  of  parlia- 
ment, whether  it  take  place  on  sea  or  on  shore;  and  that 
this  was  such  a  redemption,  rather  than  a  repurchase,  because 
there  had  been  no  regular  sentence  of  condemnation,  so  as  to 
divest  the  property  out  of  the  owner. 

It  often  happens  that  a  re-captured  ship  is  in  a  state  to  Ship  empowcr- 
prosecute  her  original  voyage,  and,  in  that  case,  it  is  the  capture,  to  pro- 
interest  of  the  re-captors,  as  well  as  of  the  other  parties  ■^"J^^'e'O"- 

*  '  *^  ginal  voyage. 

concerned,  that  she  should  be  permitted  to  do  so ;  provision, 
accordmgly,  was  made  for  this  case  by  the  legislature  by  two 
acts,  both  of  which  expired  with  the  termination  of  the  last 
great  maritime  war.  {s) 

We  have  seen  elsewhere  that  the  risk  of  British  capture  Risk  of  British 
is  not  covered  in  policies   effected  during  war   time  with  fJ*Pf ""^^  *^"""*** 

*-  C3  be  insured 

British  underwriters  on  enemy's  property  under  the  creneral  against  by 

,.  British  under- 

word?,  "  capture,    **  takings  at  sea,"  or  the  like  (t) ;  and  even  writers, 
that  the  same  rule  applies  where  the  policy  has  been  effected 
before  the  commencement  of  hostilities  (?/),  and  the  action 
not  been  brought  till  after  their  termination,  (u) 

"A  policy,"  says  Lord  EUenborough,  "containing  an  in- 
surance against  British  capture,  eo  nomine,  would  be  illegal 
and  void  on  the  face  of  it;  and  an  insurance,  producing 
indirectly  the  same  effects,  by  the  application  afterwards  of 

(r)  Havelock  p.   Roekwood,  8   T.         (/)  Kellner  v.  Le  Mcsurier,  4  East, 

Rep.  2GS. :  the  declaration  in  this  case  396.     Brandon  v.  Curling,  ibid.  410. 
alleged  a  low  "  by  capture,^*     Parsons         («)  Furtado  r.   Rodgers,  3  Bos.  & 

r.  Scott,  2  Taunt.  S63.  Pull.  191. 

(*)  43  G.  S.  c.  160.  8.  41.  (the  Prize         (r)  Gamba  v.  Lc  Mt»suricr,  4  East, 

Act),  and  45  G.  3.  c.  72.  407. 
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Loss  i)y  hostile  thc  general  terms  of  the  policy  to  the  particular  event  of 
L«iii"crtMit  British  capture  which  has  since  happened,  must,  on  principle, 
heiziire.  or         lyQ  equally  iUco^al."  (m?)     And  the   ireneral  decision  of  the 

"  takings  at  l^o\/^  e>^ 

sea."  court  was,  that  no  peril,  the  subject  of  insurance,  can  be 

covered  under  the  general  terms  "  capture,"  "  detention  of 

princes,"  or  the  like,  which  could  not,  consistently  with  law, 

be  specifically  insured  against  in  direct  and  express  terms. 

Treaty  stipula-        -^^  ^^^  hostilities  of  a  general  maritime  war,  which  is 

tionsastore-     carried  on  by  public  and  private  armed  ships  in  so  many 

prizes  made       different  parts  of  the  globe  at  once,  cannot  be  supposed  to 

after  peace  con-  ^  ,,  t.i  ,1  i»  /• 

eluded.  come  to  an  end  immediately  on  the  conclusion  or  peace, 

stipulations  are  generally  inserted  into  most  treaties  specifjc- 

ing  the  periods,  varying  according  to  distance,  within  which 

Seizure  after      all  prizcs  made  shall  be  restored,  (x)     If,  however,  it  can  be 

^^cTs^sn^  b  shown  that  the  captor  was,  in  fact,  aware  of  the  peace  being 

not  a  capture,     proclaimed  when  he  made  the  prize,  such  prize,  though  made 

but  an  arrest  of        ^  ,  ,       .  /»     1         •  i»     •      i  •        i  t    it 

princes,  bciore  thc  cxpiratiou  of  the  time  limited  in  the  treaty,  shall 

be  restored,  (y)  In  this  country  it  was  determined,  in  the 
time  of  Lord  Hardwicke,  that  where  a  ship  was  seized  after 
a  cessation  of  arms,  and  thc  signing  of  preliminary  articles  of 
peace,  this  was  not  to  be  deemed  a  capture^  but  only  an 
arrest  of  princes,  (z) 


Sect.  IV.  Loss  by  Arrests^  Detention^  and  Embargoes. 

Loss  by  arrests,       §  305.  By  the  tcrms  of  our  common  policies,  the  under- 
embargoes.         Writer  is  answcrablc  for  all  losses  occasioned  by  "  arrests^  re- 

straints,  and  detainments  of  all  kinys,  princes,  and  people  of 
what  nation,  condition,  or  quality  w/iatsoeverJ*^ 
Meaning  of  the       By  the  word  '*  people"  is  meant,  not  mobs  or  multitudes 
in  the  common    of  mcu,  but  the  rulijiy  potocr  of  the  country,  whatever  that 
^^"«^-  may  be.  (a) 

What  an  arrest       ^\n  '^  arrest  ^^  takcs  place  whenever  the  government  of  the 

18,  as  distinct 


from  a  capture. 


(up)  4  East,  402.  (z)  Spencer  v.  Franco,  Beawes,  316. 

(x)  Emerigon,   chap.   lii.  sect.  19.     4th  ed.,  cited  by  Lord  Mansfield  in 

vol.  i.  p.  452.  Hamilton  r.  Mendes,  2  Burr.  121 1. 

(l/)   Emerignni   chap.  xii.  sect   19.         (a)  Nesbitt    v.    Lushington,   4    T. 

vol.  I  p.  452.  Kep.  783. 
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country  to  which  a  ship  belongs,  or  any  other  friendly  power,  Loss  by  arrests, 

,  ,     ;        1  .  «  /^        1  •  111  \      detentions,  and 

With  the  object,  not  ot  prize  (for  then  it  would  be  a  capture),  embargoes, 
bat  with  a  design  to  restore  the  ship  and  goods,  or  pay  the 
value  of  them  to  their  owners,  seizes  the  ship  and  goods  for 
state  purposes,  either  in  port  or  at  sea.  (b) 
Thus,  where  a  Genoese  corn  ship  was  seized  at  sea  by  ^.*"J'^?^^*'^" 

*  .  ■'     ship  by  friendly 

Venetian  cruisers,  and  carried  into  the  relief  of  Corfu,  then  cruisers,  to 
in  a  state  of  famine,  where  it  was  sold  and  paid  for,  it  was  fami&hcd  port, 
decided  by  the  rota  of  Genoa  that  this  was  not  a  capture,  in  »« *^  "  arrest" 
respect  of  which  the  assured,  who   had  abandoned,  could 
reoover  for  a  total  loss,  but  merely  an  arrest,  or  detention  of 
princes,  the  object  being  not  to  make  prize,  but  to  purchase 
com.  (c) 

In  this  lies  the  grand  distinction  between  arrest  and  cap- 
ture. Capture  is,  as  we  have  seen,  the  forcible  taking  of  a 
slup,  &C.,  in  time  of  war,  with  a  view  to  appropriating  it  as 
prize.  Arrest  is  a  temporary  detention  of  ship,  &c.,  with  a 
view  to  ultimately  releasing  it,  or  repaying  its  value,  {d) 

Hence,  the  detention  of  ships  in  port  after  declaration  of  Detention  of 

ships  in  port 

war  against  the  country  to  which  they  belong,  or  by  way  of  after  declara- 
So,  where  a  neutral  ship  is  arrested  at  sea  by  a  belligerent  neutral  ships 

for  adjudica- 

cnuser,  and  under  suspicion  of  having  enemy^s  goods  on  tion,  rather  re- 
•  board,  is  carried  for  search  and  adjudication  into  an  hostile  J^^  aTrcst^*"^^ 
port ;  as  the  result  may  be  the  condemnation  of  ship  and 
cargo,  but  more  especially  as  the  act  is  done  in  time  of  war, 
and  as  a  warlike  measure,  this  is  rather  to  be  esteemed  a 
capture  than  a  simple  arrest,  and  accordingly  is,  primd  facie, 
a  ground  of  abandonment.  (/*) 
Embargoes  are  the  most  common  cases  of  **  arrests,  re-  Of  embargoes: 

^drhat  an  ciiio 

straintSy  and  detainments^^  of  princes.     An  embargo  is  an  bargois. 


(&)  The  definition  of  Boulay-Paty 

Menu  concise  and  accurate :  "  L'arrSt 

de  prince  ett  Tacte  d*un  prince  ami, 

qui  pour  ncccAsit^  publiquCf  ei  hors  le 

faii  de  la  tfuerre,  arrete  quelque  vaisseau 

ou  ftotis  les  Tsisseaux  qui  se  trouvcnt 

dans  un  port  ou  rade  de  ses  dominions.** 

Coun  dc   Droit   Com.  Mar.,  torn.  iv. 

p.  36. 


(c)  Roccus,  not.  60,,  cited  by  £me- 
rigon,  chap.  xii.  sect.  30.  vol.  i.  p.  527. 
ed.  1827. 

((f)  Emerigon,  chap.  lii.  sect.  30. 
vol.  i.  p.  527.  ed.  1827. 

(«)  Ibid.,  and  see  IVTarsh.  Ins.  509. 

(/)  Barker  ».  Blakcs,  9  East,  283., 
and  sec  Marshall  on  Ins.  510.  Eme- 
rigon, chap.  xii.  sect.  30.  vol  I  p.  527. 
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I^oss  by  arrests 
detentions,  and 
cmbnrgoes. 


An  embargo 
laid  by  a  foreign 
government  on 
the  property  of 
any  other  than 
its  own  sub- 
jects, is  a  peril 
insured  a;;ainst, 
and  gives  the 
assurt-d  an  im- 
mediate right 
of  abandon- 
ment. 

Kotch  r.  Edie, 
6  T.  Kep.  413. 


j4Iiter,  where 
the  assured  is 
himself  a  sub- 
ject of  the 
foreign  g  jvern 
ment. 


Eni1)ar;;o  or 
detention  by 
the  Hritish 
government  is 
a  peril  insured 
against  in  Bri- 
tish policies. 


order  of  government  (generally,  but  not  always,  issued  in 
contemplation  of  hostilities)  prohibiting  the  de{)arturc  of 
ships  or  goods  from  some  or  all  of  the  ports  within  its 
dominions,  {e) 

An  embargo  laid  by  a  foreign  government  upon  the  ships 
or  goods  of  any  other  than  its  own  subjects,  entitles  the 
assured  at  once  to  give  notice  of  abandonment,  and,  ifr  the 
embargo  continues  down  to  the  time  of  action  brought,  to 
recover  as  for  a  total  loss.  Thus,  where  a  neutral  ship  and 
stores  were  insured  "a^  and  from"  an  enemy's  port,  and 
there  detained,  before  sailing,  by  an  embargo  laid  on  by  the 
enemy,  in  the  port  of  loading,  and  continuing  down  to  the 
time  of  action  brought,  it  was  held  that  the  assured  might 
recover  as  for  a  total  loss,  in  our  courts,  in  respect  of  the 
ship  and  stores  of  which  he  had  been  so  deprived,  under  a 
count  alleging  the  loss  to  be  by  "arrest  and  restraint  of 
princes."  (/) 

But  where,  as  we  have  already  seen,  the  embargo  is  laid 
on  by  a  foreign  government,  of  which  the  assured  is  the 
subject,  the  law  in  England  appears  to  be,  that  the  foreign 
assured  cannot  abandon  and  recover  as  for  a  total  loss,  in 
respect  of  such  embargo,  in  our  courts ;  at  all  events  unless 
it  manifestly  appeare,  either  from  the  policy  itself  or  from 
the  whole  facts  of  the  case,  that  such  embargo  was  a  risk  ' 
distinctly  contemplated  by  the  parties  to  the  policy,  (j) 

There  appears  to  be  no  doubt,  that  if  a  British  ship  be 
arrested  or  seized  by  the  British  government^  from  any  state 
necessity,  or  detained  in  port  by  a  British  laid  embargo,  this 
is  a  loss  for  which  the  underwriters  are  liable  as  a  detention, 
within  the  meaning  of  the  policy,  (/t)  Such,  accordingly, 
seems  to  have  been  the  opinion  of  oui:  courts  in  a  case  where 
a  British  ship  was  seized  by  the  British  government  and 


(f)  Emerigon,  chap.  xiL  Si'Ct.  30. 
vol.  i.  p.  5'2Q, 

(/)  Botch  r.  Edie,  6  T.  Rep.  413. 

(p)  Conway  v.  Gray,  &c.,  10  East, 
500.,  as  modiJied  by  Simeon  r.  Baxctl, 
2  Manle  &   Svl.    9t.,   and   Bazett   v. 


Meyer.  S.  C#in  error,  6  Taunt.  824.  ; 
see  abo  Campbell  r.  Innes,  4  B.  &  Aid. 
423.  See  alwve.  Chap.  I.  Sect  VII. 
(A)  Dictum  of  Lord  Alvanley  in 
Tor.teng  c.  Hubbard,  3  ros.&  Full. 
S02. 
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converted  into  Vkjire-ship  (i),  and  in  another  where  such  ship  i-o«  by  arrests, 
was  seized  and  taken  in  tow  by  a  British  man-of-war.  (J)        embargoes. 

In  fact  there  seems  no  ground  of  distinction  in  this  respect,  Forelgnlowlir 
as  far  as  concerns  the  liability  of  the  underwriters  between  *°  ^^  PO">*- 
an  arrest  or  embargo  by  the  hamcy  and  by  a  foreign  govern- 
ment; accordingly,  the  modern  French  code  of  commerce 
bas  decreed,  that  "  arrest  by  the  home  government  after  the 
commencement  of  the  voyage,"  is  a  ground  of  abandon- 
ment (A);  and  the  later  French  jurists,  especially  Boulay- 
Paty  (0  and  Estrangin  (wi),  show  that  it  rests  on  precisely  the 
same  ground  as  an  arrest  by  foreign  powers. 

In  French  law  the  risk  on  the  ship  does  not  commence 
nntil  she  has  sailed  on  the  voyage,  and  accordingly  the  lan- 
guage of  the  code  is,  that  abandonment  may  be  made  on 
account  of  an  arrest  by  the  home  government  after,  but  not 
before  the  commencement  of  the  voyage,  (n) 

In  our  law  under  policies  ^^  at  andfrom^^  a  port,  the  risk 
on  the  ship  commences  while  she  is  at  the  port  undergoing 
repurs,  or  otherwise  preparing  for  the  voyage  insured ;  and 
there  seems  no  doubt  that  if  a  ship  thus  insured  were  arrested 
or  detained  by  our  government  in  her  port  of  loading,  with 
her  cargo  on  board,  but  before  she  had  broken  ground  for 
the  voyage,  the  underwriter  would  be  liable  as  for  a  loss  by 
arrest,  or  detention  under  such  a  policy,  (o) 

A  question  has  been  raised,  whether,  in  case  goods  are 
seized  by  a  friendly  power,  or  by  the  home  government  for 
state  necessities,  as  in  the  case  of  provisions  already  men- 
tioned, the  assured  can  recover  as  for  a  loss  ly  nrrest  and 
detention  ;  the  better  opinion  seems  to  be,  that  if  a  price  be 


(t)  Green  v.  Young,  2  Lord  Raym.         (n)  Code  de  Coram.,  art.  369,  370. 

840.     Sdk.  444.  See,  however,    Emerigon,    chap.  xii. 

0)  Hagedorn  r.  Whitmorc,  4  Stark,  sect.  30.    vol.  i.    p.  528.    cd.    1827. 

157,  "  C*est  k  dire,  avant  que  le  terns  ilcs 

(i)  Art.  S69,  370.  risques  ait  aura  pour  les  assureurs  sur 

(/)  Boulay-Paty,    Cours  dc  Droit  le  corps.**     See  also    Pothier,  Traite 

Cora,  yiax.f  tom.  W.  pp.  3C — 44.,  and  d* Assurance,  No.  50. 
237—240.  (o)    Green    r.    Young,    Salk.    414. 

(ai)  Estrangin   on  Pothier,  No.  59.  Rotch  v.  Edie,  G  T.  Hep.  413. 
pp.  91,  95.  cd.  1810. 
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Loss  by  arrests, 
detentions,  and 
embargoes. 


Wages  and  pro- 
visions during 
detention  by 
embargo,  are 
not  in  this 
country  a 
charge  on  the 
underwriter : 
reason  of  this. 


French  lav  as 
to  this  point. 


paid  for  the  goods  equivalent  to  their  value  for  the  purposes 
of  insurance^  (z.  e.  their  prime  cost,  together  with  the  expenses 
of  insuring,  and  loading  them  on  board,)  the  assured  can 
claim  nothing ;  if  less  than  this  he  may  sue  for  the  difference ; 
if  no  payment  be  made  he  may  recover  as  for  a  total  loss,  (p) 

An  arrest,  detention,  or  embargo,  does  not,  like  a  capture, 
break  up  the  voyage  imder  the  charter-party,  or  at  once  put 
an  end  to  a  contract  of  affreightment ;  on  the  contrary,  the 
voyage  is  still  supposed  to  be  proceeding  on  its  former  terms; 
the  period  of  detention  being  considered  as  a  portion  of  it. 

Hence  it  is  that  the  wages  and  provisions  of  the  crew 
during  a  detention  by  embargo,  are  not  chargeable,  by  our 
law,  upon  the  underwriter  on  ship,  they  being  supposed  to 
form  one  of  those  ordinary  and  usual  expenses  of  the  naviga- 
tion which  fall  exclusively  upon  the  shipowner,  and  for 
which  he  is  remunerated  out  of  the  freight,  (y) 

The  principle  here  is,  that  the  shipowner,  in  consideration 
of  the  freighty  owes  the  services  of  the  crew  to  the  freighter 
during  the  whole  voyage^  and  consequently  also  during  the 
time  of  detention,  which  is  considered  to  make  part  thereof,  (r) 

In  France  the  Code  de  Commerce  provides  that  the  wages 
and  provisions  of  the  sailors  during  a  detention  of  princes 
shall  be  particular  average,  when  the  ship  is  chartered  for 
the  entire  voyage  (s) ;  general  average  when  the  ship  is  hired 
at  so  much  per  month,  (f)  The  reason  being,  that  as  in  the 
latter  case  the  owner  receives  no  freight  for  the  time  during 
which  the  ship  is  detained,  he  does  not  owe  the  services  of 
his  crew  during  such  time  to  the  freighters,  and  his  providing 
such  services  is,  therefore,  an  extraordinary  expenditure  for 
the  general  benefit. 


(/>)  Valin,  Comment,  sur  TOrdon- 
nance,  tit.  des  Assurances,  art  49. 
Fothicr,  No.  57.*  as  cited  and  com- 
mented upon  with  various  other  au- 
thorities by  Emcrigon,  chap.  xii.  sect. 
33.  vol.  i.  pp.  543—545.  ed.  1827. 

(7)  Eden  i\   Poole,   Park,  91.  7th 
cd.     Marshall  on  Ins.  730.    Robertson 


V.  Ewer,   1  T.  Rep.   127.      Sharp  v. 
Gladstone,  7  East,  S2.  tn  noHt, 

(r)  Beneck^,   Pr.   of  Indem.   462. 
Pothier,    Traite    des   Charte    Parties, 
No.  85.,  cited  by  Emerigon,  chap.  xii. 
sect.  30.  vol.  i.  p.  529. 
(«)  Art.  403.  §  4. 
(0  Art.  400.  §  6. 
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Sect.  V.  Loss  by  Pirates,  Rovers,  and  TTiteves. 
5  306.  Amonficst  the  perils  which  the  underwriters  avowedly  l-o^*  ^r  ?««*«» 

.  •        1  I*  /•      1*  rovers,  and 

take  upon  themselves  in  our  common  prmted  forms  of  poucy,  thieves, 
are  those  of  "  pirates,  rovers,  and  thieves." 

1.  Of  pirates  and  rovers. 

Loss  thus  incurred  was  formerly  included  in  our  maritime 
law  amongst  the  general  perils  of  the  seas  (m),  and  probably 
would  still  be  held  to  be  so ;  though,  as  piracy  is  one  of  the 
enumerated  perils,  the  point  is  of  less  importance. 

Where  a  meal  mob  on  the  coast  of  Ireland  violently  boarded  }^^  on  goods 
a  com  laden  ship  that  had  been  forced  to  put  into  EUy  boarding  the 
harbour,  took  the  government  of  her  from  the  captjun  and  by  pfro/L.*^ 
crew,  ran  her  on  a  reef  of  rocks,  whereby  the  cargo  was  Nesbitt  v, 

'  ^  ./  o  Lushington, 

damaged,  and  then  forced  the  captain  to  sell  the  corn  at  4  T.  Hep.  783. 
a  low  price:  Lord  Kenyon  held  that  this  was  a  loss  by 
pirates,  and  consequently  that  the  assured  might  have  re- 
covered \mder  a  count  so  alleging  it,  had  not  the  underwriters 
been  exempted  by  the  memorandum  from  all  average  loss  on 
the  com.  (v) 

Under  the  risk  of  pirates  and  rovers,  the. underwriters  are, 
it  seems,  liable  for  a  mutinous  seizure  and  carrying  away  of 
the  ship  by  the  crew,  (w) 

2.  Thieves. 

The  theft  that  is  insured  against  by  name  in  the  policy.  Simple  theft, 

,,  _    unaccompanied 

means  that  which  is  accompanied  by  violence  (latrodnium),  and  by  violence 

not  simple  theft  (furtum) ;  it  being  an  old  and  elementary  a*^IIriUMi^* 

rule  of  the  law  of  insurance,  that  furtum  non  est  castis  for'  against 

tuitus,  is  not  one  of  the  fortuitous  events,  for  the  occurrence  J"*  ^*^^*  °" 

the  owner  or 

of  which  the  owner  may  seek  indemnity  by  insurance,  but  master. 

(«)  2  Roll.  Abr.  248.  pi.  10.  Cum-  (v)  Nesbitt   v.    Lushington,    4   T. 

berbatch,  56,  y  cited  by  Park  on  Ins.  Rep.  783. 

137.  8th  ed.     The  foreign  law  is  to  (tr)  Brown  v.  Smith,  1  Dow's  Pari, 

the  same  effect.     Santerna  dc  Asscc,  Cases,  349.     In  Dixon  v.  Reid,  5  B.  & 

part  iiL  n.   61 — 65.     Straccha,  Gloss.  Aid.  597,  such  loss  was  laid  as  loss  by 

22.,  cited  by  Chancellor  Kent,  Comm.,  barratry,  which  seems  the  true  mode 

vol  iiL  p.  302.  note  (d),  ed.  1844.  of  alleging  it. 
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Loss  by  pirates, 
Tovera,  and 
thieves. 


Robbery  (Jbv- 
troeinium), 
when  com- 
mitted by 
ttrangcn,  is  a 
peril  insured 
against. 

Held  in  th^ 
United  States 
that  theft, 
though  com- 
mitted by  the 
crew,  is  a  peril 
insured  against. 

This  doctrine 
opposed  by 
Chancellor 
Kent 


Plunder  of 
goods  by 
wreckers,  is  a 
peril  insured 
ogaiust. 

CUuse  in  Bos* 
ton  policies. 


one  of  those  cases  which  the  law  presumes  the  master  might 
have  prevented  by  the  exercise  of  due  vigilance,  and  the  loss 
arising  from  wliich  he  consequently  ought  to  bear,  (r) 

Robbery,  accompanied  by  violence,  and  committed  by 
strangers,  not  by  the  crew,  is  a  loss  for  which  the  under- 
writers on  the  ship  or  goods  are  liable  as  a  loss  by  rovers  or 
thieves  under  the  policy,  the  maxim  being,  that  latrocimum 
fatdlc  damnum,  seu  casus  fertuitus  est  {w) 

It  has,  however,  recently  been  decided  by  Chancellor 
Walworth,  in  the  state  of  New  York,  that,  under  the  general 
word  " thievesy^  in  the  common  form  of  policy,  the  assured 
on  ship  or  goods  may  recover  even  for  a  simple  theft  com- 
mitted on  the  voyage  by  persons  belonging  to  the  ship  {x) : 
Chancellor  Kent,  however,  in  a  note,  rich  with  liis  usual 
variety  of  learning  and  pregnant  accuracy  of  expression, 
shows  that  this  doctrine  not  only  overrules  all  the  old  autho- 
rities and  text  books,  but  is  of  very  questionable  policy  when 
applied  to  the  owner  of  the  ship  (y) :  in  this  country  it  can- 
not be  considered  law. 

If  shipwrecked  goods  are  plundered  by  wreckers  on  shore, 
this  was  held  by  Emerigon  and  Pothier,  and  has  been  decided 
in  this  country,  to  be  a  loss  for  which  the  assured  on  goods 
may  recover  under  a  count  for  loss  by  perils  of  the  sea.  (z) 

In  order  to  obviate  all  doubt  as  to  the  construction  of  the 
•word  "  thieves"  in  the  policy,  the  printed  forms  of  the  Boston 
policy,  instead  of  "  pirates,  rovers,  and  thieves,"  contain  the 
words,  "  pirates  and  assailing  tkieves.^^  (a) 


(t>)  See  all  the  learning  on  this  sub- 
ject collected  and  lucidly  arranged  by 
Kmcrigon,  chap.  xii.  sect.  29.  vol  des 
rffets  assures,  vol.  i.  p.  524.  ed.  1827. 

(it)  Iloccus,  No.  43.,  cited  by  Eme- 
rigon, chap.  xii.  sect.  29.  So  held  in 
English  ]axr,  Harford  r.  Maynard, 
before  Lord  jVIansticld,  cited  in  Park 
on  Ins.  36.  8th  cd. 

(x)  f  Atlantic  Ins.  Comp.  r.  Stor- 
row,  5  Paige,  293.;  affirmed  hi  f  Bryan 
r.  American  Ins.  Comp.,  in  the  Su- 


perior Court  of  New  York,  but  re- 
versed, as  it  seems,  in  the  Supreme 
Court.  Kent's  Comm.,  voL  iii*  p.  303. 
note  (a). 

(y)  Kent's  Comm.,  vol.  iii.  p.  303. 
note  (a),  ed.  1844. 

(z)  Emerigon,  chap.  xii.  sect.  29., 
citing  Pothier,  Traitc  d' Assurance, 
No.  55.  Bondrett  v.  Hcntigg,  Holt's 
N.  Pr.  149. 

(a)  Form  of  Boston  policy,  Vau- 
cher,  44. 
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Sect.  VI.  Loss  by  Barratry. 

Abt.  1.   Wliat  is  Barratry  in  English  Law. 

§  307.  **  BaAatry  of  master  and  mariners "  being  one  of  I-om  by  bar- 
the  perils  insured  against  in  our  common  printed  forms  of 


jiolicj^  the  first  question  is  as  to  the  meaning  attached  to  word  barratry 
the  word  Barratry  in  English  law.     Guided  by  the  ctymo-  '''  ^"S'"**  **''• 
logy  of  the  word,  which   seems  ultimately  to  have  been 
derived  from  the  Catalan  barat  (b\  and  proximately  from  the 
Italian  barratria  {c)y  in  both  which   languages  it  conveyed 
the  notion  of  fraud  or  tricky  our  judges  for  a  long  time  seem 
to  have  considered  that  fraud,  or  criminal  knavery,  on  the 
part  of  the  master  a^  against  the  otcnerSy  with  a  vieto  to 
benefit  himself  at  their  expense^  was  an  essential  ingredient 
in  barratry  as  insured  against  in  English  policies,  (d) 
Lord  Ellenborough,  however,  in  an  elaborate  decision,  in  Trick  or 

knavery  prac- 

the  coarse  of  which  he  reviewed  all  the  preceding  authorities,  tised  by  Uie 

established  the  position  that  trick  or  knavery  in  the  sense  ^^nQn^Z'itha 

of  an  imposition  practised  upon  the  owners  by  the  mastery  with  ^^^^  to  pro- 

a  view  to  promote  his  own  benefit  at  their  expenscy  was  not  benefit  at  their 

essential  to  constitute  barratry  in  our  law;  but  that  any  ^^"^j""** 

tcilful  act  of  known  criminality  or  gross  malversatiouy  even  *>*"^*T« 
though   not  intended  for   the   owner's  prejudiccy   nay,  even 
though  intended  for  their  benefit,  would  yet,  if  in  fact  it 


(h)   Emerigon,    chap.  xii.    sect  3.  criminal,     and    must    be    committed 

tol.  I  p.  365.  ed.  1 827.  against  the  owner  by  the  master  and 

(c)  Per  Lord  Mansfield  in  Vallejo  mariners."     Nutt  ».  Bourdieu,   1   T. 

r.  Wheeler,  Cowp.  154.  Rep.  330.  "  Whatever  is  by  the  master 

{d)  Thus,   in   the  earliest  English  a  cheat,  a  fraud,  a  cozening,  or  a  trick, 

case  on  the  subject.  Knight  ».  Cam-  is    barratry.**       Vallejo    r.    "Wheeler, 

bridge,  8  Mood.  Rep.  231.  (ed.  17G9),  Cowp.  154.     **  Barratrj,"  says  Mr.  J. 

as  cited  by  Lord  Ellenborough  in  8  Aston,  in  the  case  last  cited,  **  comprc- 

East,  135.,  the  court  considered /rau<i  bends  every  species  of  fraud,  knavery, 

to  be  the  substantial  matter  constituting  or  criminal  conduct  in  the  master,  by 

barratry.     So  Chief  J.  Lee  said,  **  To  which  the  owners  or  freighters  are  in- 

make  barratry  it  must  be  something  of  jured.**     Ibid.  155.    Sec  also  the  dicta 

a  criminal  nature."  Stamma  v.  Drown,  of  Mr.  J.  Willes  in  Lockycr  v.  Offlcy, 

1173.     "  Barratry,"  said  Lord  Mans-  1  T.  Rep.  252. 
6eld,    **must    partake   of  something 
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Loss  by  bar-  Operated  to  their  prejudice,  by  causing  the  loss  or  seizure  of 

^^' the  ship,  be  barratry  in  the  master,  (e) 

Judgment  of         His  lordship,  in  the  case  now  referred  to,  after  stating 

borough  fn"  that  "  a  fraudulent  breach  of  duty  by  the  master  in  respect  of 

Earie  v.  Row-  j^jg  owners,  or,  in  other  words,  a  breach  of  duty  in  respect  of 

croft* 

his  owners  with  a  criminal  intention  or  ex  malejicio  is  barratry ^^ 
lays  it  down  that  it  is  equally  so  "  whether  the  act  of  the 
master  be  induced  by  motives  of  advantage  to  himself ^  malice 
to  the  owners^  or  a  disregard  to  those  laws  which  it  was  his 
dvty  to  obeyy  and  which  {or  it  would  not  be  barratry^  his 
owners  relied  upon  his  observing.'*^ 

Adverting  to  the  doctrine  "that,  if  the  conduct  of  the 
master,  though  criminal  in  respect  of  the  state,  were,  in  his 
opinion,  likely  to  advance  his  owner's  interest,  and  intended 
by  him  to  do  so,  it  would  not  be  barratry  "  —  Lord  Ellen- 
borough  declared  he  could  not  assent  to  it ;  for  that  it  was 
not  for  the  master  to  judge  in  cases  not  entrusted  to  his  dis- 
cretion, or  to  suppose  that  he  was  not  breaking  the  trust 
reposed  in  him,  when  endeavouring  to  advance  the  interests 
of  his  owner  by  means  which  the  law  forbids,  and  which  his 
owners  also  must  be  taken  to  have  forbidden,  not  only  from 
what  ought  to  be,  and  therefore  must  be  presumed  to  have 
been,  their  sense  of  public  duty,  but  also  from  a  considera- 
tion of  the  risk  and  loss  likely  to  ensue  from  the  use  of  such 
means,  {f) 
Any  gjross  uial-  Upon  a  subsequent  occasion,  on  its  being  argued  before 
theCTptoin^in  I^^^d  EUenborough  that  what  would  otherwise  have  been  a 
his  office,  IS       ^^gJ^J.  ^^j^^  ^f  barratry,  was  not  so  because  there  did  not 

barratrous,  " 

without  fraud     appear  to  have  been  any  fraud  on  the  owners,  his  lordship 

said,  "  that  is  not  necessary.  It  has  lieen  solenmly  decided 
that  a  gross  malversation  by  the  captain  in  his  office  is 
barratrous."  (g) 

Definition  of         Barratry,  then,  in  English  law,  may  be  said  to  comprehend 

not  only  every  species  of  fraud  and  knavery  covinously  com- 

(e)  Earle  v.  Rowcroft,  8  East,  126.  (g)  In  Heyman  v.  Parish,  2  Camp. 

Hey  man  v.  Parish,  2  Camp.  149.  149.,  where  the  reporter  refers  to  Earie 

(/)  See  Lord  EUenborough *s  judg-  »•  Kowcroft  as  the  decision  alluded  to. 
ment,  Earic  v,  Rowcroft,  8  East,  139. 
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mitted  hy  the  master  with  the  intention  of  benefiting  himself  at  Loss  by  bar- 

ihe  expense  of  his  owners^  but  every  toilful  act  on  his  part  of  ^^^^' 

ksoum  illegality,  gross  malversation^  or  criminal  negligence^  by 
whatever  motive  inducedy  whereby  the  oumers  or  the  charterers 
of  the  ship  (in  cases  where  the  latter  are  considered  owners  pro 
tempore)  are,  in  fact,  damnified.  (A) 

With  r^aid,   indeed^  to  the  proof  of  criminal  intent  Intent  to  injure 
neoessaiy  to  constitute  barratry  there  is  an  obvious  dis-  owners  need 
tinction,  arising  from  the  different  nature  of  the  acts  relied  ^^ere  5w  act 
upon  as  barratrous.  isonthefaceof 

Where  the  act  of  alleged  barratry,  as  in  the  case  of  illegal  criminally  ne- 
trading  with  the  enemy,  or  cutting  the  ship's  cable  so  as  to  where  his^MT 
let  her  drift  on  the  rocks,  is  in  itself  manifestly  unlawful  or  x^         i 
criminally  negligent,  no  proof  need  be  given,  in  order  to 
show  the  act  barratrous,  of  the  master's  having  acted  with  a 
firaudolent  intent  to  injure  his  owners ;  nay,  even  if  it  con  be 
shown,  as  in  the  case  of  trading  with  the  enemy,  that  it  was 
done  with  a  view  to  the  owner's  benefit,  yet,  if  it  was  against, 
or  not  in  consequence  of,  his  instructions,  it  will  still  be 
barratry. 

On  the  other  hand,  where  the  act  itself,  as  in  cases  of 
deviation,  is  not  thus,  on  the  face  of  it,  criminal  or  fraudulent, 
proof  must  be  given  of  a  fraudulent  or  criminal  intent  on  the 
part  of  the  master  either  secretly  to  benefit  himself,  or  to 
mjore  his  owners,  before  such  act  can  be  adjudged  bar- 
ntioxia.(i) 

It  must  also  be  carefully  borne  in  mind  that,  in  the  absence  Losses  arising 
of  fraud,  nothing  but  acts  of  known  criminality,  gross  mal-  noranceVr^' 
versation,  or  neslisrence  so  srross  as  to  be  clearly  fraudulent  mistake  of  the 

'  o— o  o  ^  J  captain,  how- 

and  criminal,  can  amount  to  barratry ;  loss  arising  from  the  ever  gross,  are 
ignorance  or  incompetence  of  the  captsdn,  from  a  mistake  as  barratry,  unless 
to  the  meaning  of  his  instructions,  or  misapprehension  of  the  J?^!?  *^*^'' 
best  mode  of  carrying  them  into  effect,  can  never  amount  to  judgment 

(k)  The  tersest  and  (perhaps)  best  done  by  the  master  agaitut  the  ship  and 

de6iiitioo  of  barratry  is  that  given  by  goods.** 

Lord  tUrdwicke  in  Lewen  v,  Suasso  (i)  Sec  the  concluding  observations 

(Pastblewhaite*s  Diet.  1 77.  tit  Assur-  of    Lord   Ellcnborough    in   Earle   v. 

aaet),  ru.  that  it  if  **  nn  act  of  wrong  Rowcrof^  8  East,  139. 
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Loss  by  bar-      barratry.     The  master,  in  fact,  before  he  can  be  proved  to 

"  ^^' ,  have  acted  barratrously,  must  be  shown  to  have  acted  against 

his  better  judgment ;  if  he  merely  acted  up  to  the  best  of  his 
judgment,  however  bad,  this  is  not  barratry,  {j) 

Thus,  where  the  captain  of  a  sea-damaged  ship,  before 

survey,  broke  up  her  ceiling  and  end-bows  with  crow  bars^ 

and  thereby  injured  her,  but  no  proof  was  given   of  his 

Iiaving  been  actuated  by  any  criminal  intent  in  so  doing, 

Lord  Ellenborough  said  —  "  To  constitute  barratry,  which  is 

a  crime,  the  captain  must  he  proved  to  have  acted  against  his 

better  judgment ;  as  the  case  stands  there  is  a  whole  ocean 

between  you  and  barratry."  (A) 

No  act  can  be        Another  principle,  clearly  flowing  from  the  true  notion  of 

master towhich  barratry  as  a  criminal  act  committed  by  the  master  against 

the  owners  are    ^j^^  interest  of  the  owners  (whether  fraudulently  or  not),  is, 

parties.  that  no  act  can  be  barratrous  to  which  the  owners  can  in  any 

way  be  shown  to  have  been  consenting  parties ;  far  no  man 
can  take  advantage  of  his  own  wrong.  (/) 


Cases  of  Ion 
by  barratry. 


Sailing  out  of 
port  without 
paying  port 
dues,  or  in 
breach  of  an 
embargo. 


§  308.  Having  thus  indicated  the  leading  principles  by 
which  to  determine  whether  a  loss  is  barratrous  or  not,  wc 
will  proceed  to  examine  what  has  been  held  in  practice  to 
amount  to  barratry. 

In  the  earliest  case  on  the  subject  it  was  decided  that 
sailing  out  of  port  without  paying  port  dues,  whereby  the 
ship  and  goods  were  subjected  to  forfeiture,  was  barratry  (»i) : 
so  sailing  out  of  port  without  leave,  in  breach  of  an  embargo, 
in  consequence  of  which  the  owners  afterwards  sustained  a 
loss,  in  respect  of  seamen's  wages  and  provisions,  by  the 
detention  of  the  ship,  was  ruled  by  Mr.  J.  BuUer  at  Nisi 
Prius,  and  not  denied  by  the  full  court,  to  be  barratry,  (n) 


ij)  Phyn  V.  Royal  Exch.  Ass. 
Comp.,  7  T.  Rep.  505.  Todd  r. 
Ritchie,  1  Surk.  240.  13ottomley  r. 
Bovill,  5  B.  &  Cr.  212. 

(A)  Per  Lord  Ellenborough  in  Todd 
V,  Ritchie,  1  Stark.  240. 

(0  See  Stamma  v.  Brown,  2  Str. 
1247. 


(m)  Knight  v.  Cambridge,  as  cited 
by  C.  J.  Lee  in  Stamma  v.  Brown,  2 
Str.  1 1 74.,  and  by  Lord  Ellenborough 
in  Earle  o.  Rowcroft,  8  East,  135, 
136. 

(n)  Robertson  r.  Ewer,  1  T.  Rep. 
127.,  cited  by  Lord  Ellenborough  in 
Earle  v.  Rowcroft,  8  East,  139. 
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So  the  wilful  and  intentional  breach  of  a  blockade^  by  the  I^s<  by  bar- 
masters  sailiog  towards^  into,  or  out  of  a  blockaded  port. 


without  the  knowledge  or  consent  of  the  owners,  though  it  ^yj!["^i^^** 
ma?  be  with  a  view  to  their  benefit,  is  barratry. 

Thus,  where  the  master  of  a  ship  which  had  sailed  from 
Hamburgh  for  a  port  in  England,  wilfuUy  and  without  the 
knowledge  or  consent  of  the  owners,  shaped  his  course  for  a 
blockaded  port  in  Holland,  in  consequence  of  which  the  ship 
was  seized  and  condemned,  this  was  held  to  be  a  loss  by  bar- 
ratry, for  which  the  imderwritera  on  goods  were  liable,  (o) 

But  where  the  evidence  in  the  cause,  although  it  showed  But  It  must  be 
that  the  captain  had  in  fact  violated  a  blockade,  in  consc-  to*^2^  wUfuu" 
quence  whereof  the  ship  had  been  seized  and  condemned, 
yet  was  quite  consistent  with  the  supposition  that  the  ca^)- 
tiin  might  have  done  so  either  ignorantly  or  in  obedience  to 
orders  from  his  owners,  the  court  held  that  this  did  not 
amount  to  proof  of  barratry,  (p) 

In  fact,  breach  of  blockade  is  only  barratry  in  the  master 
when  conmiitted  by  him  wilfully  and  knowingly,  and  with- 
out the  consent,  though  possibly  with  a  view  to  the  interest, 
of  his  owners.  If  broken  by  his  own  ignorance  or  his 
owner's  directions,  it  is  no  barratry. 

It  has  been  held  in  the  United  States,  and  apparently  on  Resistance 
good  grounds,  that  the  loss  of  a  neutral  vessel,  consequent  ^  "^^'  ^J 
cither  upon  a  wilful  resistance  of  the  right  of  search,  or  an  attempt  at 
attempt  to  rescue  her  when  rightfully  detained  and  sent  in  ratry  in  the 
for  examination  by  a  belligerent  cruiser,  is  a  loss  by  bar-  ^ '"*^  Suten. 
ratry.  (y) 

Illegal   trading,  in   consequence  of  which  the  vessel  is  illegal  trading 
seized  and  condemned,  if  knowingly  carried  on  by  the  cap-  llJuc°"ons"from 

the  owners, 
though  with  a 

(o)  Goldschmidt    r.    Wliitmore,   3         (q)  f  Dcedercr    r.    Delaware    Ins.    view  to  their 
Taunt  508.  Comp.,    2   Wash.    C.    C.     Ilep.    61.    benefit,  is  bar. 

{p)  Everth  r.   ITannam,  6  Taunt     -fWillcocks  r.  Union   Ins.    Comp.,  2   '*^* 
375.  2  Marsh.  72.  S.  C.    The  Amcri-     Binney's  Rep.   579 ,  cited  1  Phillips, 
cin  authorities  arc  collected  by  Mr.     611,612.     In  the  case  last  cited  thero 
I'hillips  (vol-  L  pp.  609 — 611.)  :  they     was  a  warranty  of  neutrality. 
io  not  appear  quite  consistent,  either 
with  one  another  or  our  own  law. 
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Loss  by  bar-      tain  Without  the  directions,  though  principally  with  a  view 

_l! to  the  benefit,  of  his  owners,  is  an  act  of  barratry.  , 

Earie©.  Row-  Jq  the  year  1804,  while  England  was  at  war  with  Hol- 
126.  land,  then  virtually  forming  part  of  the  French  empire,  an 

English  ship  was  insured  for  a  slaving  voyage  from  Liverpool 
to  the  African  coast,  there  to  stay  and  trade,  and  proceed 
thence  to  a  port  of  sale  in  the  West  Indies.  The  captain, 
who  was  furnished  with  letters  of  marque  against  the  French 
and  Dutckf  and  who  was  also  supercargo  as  well  as  master, 
and  entitled,  besides  his  regular  pay,  to  commissions  on  his 
purchases,  being  on  the  African  coast,  and  not  finding  a  good 
market  in  the  British  settlements  there,  put  into  D'Elmina, 
a  Dutch  fort  on  that  coast,  where  he  knew  it  was  illegal  for 
him  to  enter,  and  there  exchanged  his  cargo,  consisting, 
amongst  other  things,  of  muskets  and  warlike  stores,  for 
slaves.  He  had  no  instructions  from  his  owners  to  go  in 
there,  but  his  object  in  so  doing  was  to  complete  his  cargo  as 
cheaply  and  expeditiously  as  he  could. 

In  consequence  of  this  act  his  vessel  was  seized  by  a  British 
cruiser,  and  condemned. 

Lord  Ellenborough,  upon  the  principles  already  stated, 

.    held  this  to  be  a  loss  by  barratry,  (r) 

It  IS  barratry         Upou  the  samc  principle  it  has  been  held  to  be  barratry 

of  a  mcTChMt  I  ^  *^®  Captain  of  a  merchant  ship  to  cruise  contrary  to  the 

^*P:  ?^"?**      apparent  intention,  and  inconsistently  with  the  instructions, 

particular  pur-    of  his  OWncrs. 

kMerTof  The  owners  of  a  ship  chartered  for  a  voyage  from  Liver- 

marque,  to         p^^j  ^^  ^^  Wcst  Indies  and  back,  furnished  her  with  letters 

ermsef  if  so  -^ 

doing  be  con-  of  marquc  for  the  homeward  voyage,  merely  for  the  purpose 
apparent  inten-  of  inducing  seamen  to  ship,  and  unthout  any  intention  tliat  the 
tion  and  »ncon-  ^^gg^i  should  in  fact  cruise  ;  and  accordingly  the  clearances 

sistent  with  the  "^  ^  ^  •' 

instructions  of    requisite  by  statute  to  authorise  the  ship  to  cruise  were  not 
Mosso.  Byrom,  taken  out.      Their  instructions  to  the  captain  were  to  proceed 
€  T.  Rep.  379.  yy^^yj  ^^^  ffT^gt  Indies  to  Liverpool  unth  all  expedition,  no  men- 
tion being  made  of  the  letters  of  marque. 

The  captain,  however,  after  getting  out  to  sea,  with  the 

(r)  Earle  v,  Rowcrof^,  8  East,  126. 
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consent  of  the  major  part  of  the  crew,  commenced  cruising.  Loss  by  bar- 
and  haying  plundered  one  American  vessel,  after  some  days  —   * 


took  another,  which  he  carried  into  Bermuda,  where  his  own 
TCasel  was  driven  ashore  in  a  storm,  and  the  cargo  lost 

The  court  held  that  this  cruising,  though  possi1)ly  done 
with  a  view  to  benefit  the  owners,  yet,  being  in  fact  a  brcsich 
of  his  duty  to  them  and  resulting  to  their  prejudice,  was  an 
act  of  barratry.  (5) 

Smuggling  on  the  voyage,  in  fraud  of  and  without    the  Smuggling;  on 
consent  of  the  owners,  is  barratry.     And  the  owners  may  w'hhouMhc 

recover  ainunst  the  underwriters  in  respect  of  a  forfeiture  P"vity  oftllL• 
^  *  owners,  is  iwip- 

of  the  ship  incurred  by  the  captain's  fraudulently  taking  ratry,  for  which 
smuggled  goods  on  board  without  their  consent,  even  though  cover  under  a 
the  ship  is  only  insured  by  the  policy  "  on  any  lawful  trade ;"  r^^^shi  "iron?- 
for  these  words,  "  lawful  trade,"  mean  the  trade  in  which  the  insured " on  a»y 
ship  is  employed  by  Iter  otonersy  and  not  any  unlawful  com-  Haveiock  r. 
mcrce  in  which  the  captain  may  barratrously  engage,  without  ^*"^oI,Y^  ^' 
their  concurrence,  {£) 

But  although  the  owner  may  not  have  directly  connived  Aliter  ifthe 
at  the  smuggling,  yet  if,  by  liis  gross  negligence,  acts  of  bwn  growfy 
anmrKlinff  have  been  repeatedly  committed  by  the  mariners,  "^^»g*^"^  ^!* 

^^°      °  ^  .      .  .  "^^  repressing; 

after  warning,  and  within  a  very  short  interval,  he  shall  not  ii\e  smuggling. 

recover  for  the  loss  occasioned  by  these   their  barratrous  1  cumpb.  4^4.' 

acts.     Thus,  where  a  ship  had  three  times  been  seized  after 

three  successive  trips,  for  three  distinct  acts  of  smuggling 

by  the  crew,  the  owner  was  not  allowed  to  recover,  under 

a  count  for  barratry,  for  the  average  loss  occasioned  by  the 

expenses  to  which  he  had  been  put  in  procuring  restitution, 

and  repauing  damage  incurred  while  the  ship  was  the  third 

time  under  seizure,  {u) 

Of  course,  if  the  ship  is  violently  carried  out  of  her  course,  Mutinously 
and  fraudulently  run  away  with  by  the  captain  and  crew,  shiI'o",t  of  her 
this  is  a  clear  case  of  barratry,  and  in  such  case  the  act  of  course,  or  pur- 

,  posely  running 

biirratry  commences  from  the  moment  the  ship  is  so  earned  her  ashore,  is 
out  of  her  course,  (v)  hzrv^ivy, 

u)  Mom  f.  Byrom,  6  T.  Ucp.  379.  (k)  Pipon  v.  Cole,  1  Camp.  434. 

(0  Havdock  v,  Hancill,  3  T.  Rep.  (p)  Falkner  v,  Ritchie,  'j  3Iaule  & 

227.  Sel.  290.     Brown  r.   Smith,  1  Dow's 
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liOss  by  bar- 
ratry. 


Purposely  runniDg  the  ship  on  shore,  without  justifying 
necessity,  is  a  clear  case  of  barratry  in  the  captain,  (tr)     And 
or  frauduioiitiy    so  IS  fraudulently  procuring  the  ship  to  be  condemned  and 

procuring  her  iii«i  i  t*  i  /  /• 

to  be  con-  sold:  but  in  such  case  tlie  act  or  barratry  (as  a  "cause  of 

^mucfl  and       actiouy^  Under  the  statute  of  limitations)  dates,  not  from  the 

period  at  which  the  master  abandoned  the  voyage,  or  even 
from  the  condemnation  of  the  ship,  but  from  the  completion 
of  the  transaction  by  her  delivery  and  sale,  (x) 


Case^i  in  which 
the  misconduct 
of  the  master, 
though  not 
fiaurluliMit  in 
the  usual  sense, 
has  been  held 
barratrous. 


Cuttinj;  !>hip*s 
cable  con- 
trary to  the 
directions  of 
tlic  pilot, 
whereby  siic 
drifts  on  the 
rocks,  is  bar- 
ratry. 

Hey  man  v. 
Parish, 
\i  Campb.  H9. 

Nonfeasance 
mav  iu  ex- 

w 

treme  cases 
amount  to 
barratry. 


§  309.  In  the  instances  just  mentioned,  the  acts  of  the 
captain  were  manifestly  criminal  and  fraudulent ;  and,  being 
to  the  prejudice  of  the  owners,  and  in  breach  of  his  duty  to 
them,  clearly  amounted  to  barratry. 

But  there  is  also  no  doubt  that  the  misconduct  of  the 
master  may  be  so  gross  and  culpable  as  to  amount  to  crimi- 
nality ;  and  in  such  case,  if  the  owners  be  damnified  by  it, 
it  will  be  barratrous,  though  unaccompanied  hy  fraud  in  the 
ordinary  sense  of  that  term. 

Thus,  where  the  pilot  swore  that  the  captain,  who  had  be- 
fore refused  to  sail  when  the  wind  was  fair,  persisted  in  doing 
so,  contrary  to  his  directions,  when  it  was  unfavourable ;  and 
still  disregarding  the  pilot's  instructions,  cut  the  cable,  so 
that  the  ship  drifted  on  the  rocks ;  Lord  Ellenborough  held 
that  this,  if  true,  would  amount  to  barratry  in  the  captsdn, 
though  there  was  no  fraud,  it  being  a  gross  malversation  by 
the  captain  in  his  office,  (y) 

There  are  cases  in  which  to  do  nothing  may  be  as  criminal 
and  mischievous  as  any  positive  acts.  In  such  cases  tliere 
seems  little  doubt  that  the  wilful  non-feasance  of  the  master, 
if  productive  of  mischief  to  the  owner,  would  be  barratrous. 

Thus,  if  a  master  sees  another  in  the  act  of  scuttling  or 
firing  the  ship,  and  will  not  rise  from  his  berth  to  prevent  it, 
he  is,  prima  facicy  chargeable  with  barratry :  for,  though  a 


l\  C.  349.     Dixon  r.  Rcid,  5  B.  &  {x)  Ilibbert    v.    Martin,    1   Camp. 

Aid.  597.     1  D.  &  Ryl.  i:07.  538. 

(w)  Soarcs  r.  Thornton,  7  Taunt.  (y)  Heyman    u.    Farisli,   2  Camp. 

C27.     1  Moore,  373.  S.  C.  119. 
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mere  non-feasance,  it  is  a  breach  of  trust,  a  fault,  an  act  of  Loss  by  bar- 
infidelity  to  his  owners,  (z)  __! 

But,  short  of  this  criminal  degree  of  negligence,  no  loss 
occasioned  by  the  mere  ignorance,  incompetence,  or  careless- 
ness of  the  master,  can  constitute  an  act  of  barratry. 

Thus,  a  deviation  from  the  lawful  course  of  the  voyage, 
tliough  intentional  or  the  result  of  gross  ignorance,  will  not 
amount  to  barratry,  "  Unless  accompanied  with  fravd  or 
crime  no  case  of  deviation  will  fall  within  the  true  definition  of 
barratry."  (a) 

Thus,  where  a  captain,  whose  instructions  were  to  proceed  But  deviation 
immediately  from  London  to  Jamaica^  having  been  carried  by  norance,  apart 
corrents  out  of  his  reckoning,  and  finding  himself  at  a  point  ^^iJirblrwtl-V'* 
between  the  Grand  Canary  and  TenerifFe,  whence  his  direct   Phyn  v.  Uoyal 

,  .  -I      P       1  •        •      V  Exch.  Ass. 

course  to  Jamaica  was  south-west^  mstead  of  taking  it,  bore   Comp.,  7  T. 

up  north-west^  to  Santa  Cruz,  which  was  then  in  sight,  where      ^^'  ^^^' 

his  ship  was  laid  under  embargo,  and  condemned  as  prize,  the 

juiy  having  found  that  this  was  a  deviation,  and  was  owing 

to  ignorance  or  something  else,  but  that  it  was  not  fraudulenty 

the  court  held  it  not  barratrous.    Mr.  J.  Lawrence  said,  "  that 

he  knew  of  no  case  in  which  it  is  said  that  the  act  of  the 

captain  is  barratrous  merely  because  it  is  against  the  interest 

of  the  owners :  it  must  be  done  with  a  criminal  intent :  the 

jury  here,  having  negatived  fraud,  had  negatived  criminality  ; 

therefore  this  was  not  a  barratrous  deviation."  (h) 

The  captain  of  a  convict  ship   sailed  from  London  for  Mistake  as  to 
Sidney,  with  orders,  after  discharging  his  convicts  there,  to  saUing  instmc- 
proceed  thence  for  South  America,  takinj:  New  Zealand  on  *^°"^  '"  *^°"" 

*  '  o  sequence 

his  way;    some  time  after  he  had  arrived  in   Sidney,  and  wbereofcapuin 
after  he  had  made  all  his  arrangements  for  sailing  thence  to  unauthorized 
Xew  Zealand,  he  received  fresh  instructions  from  his  owners,  J^oy*'*^®'  ** "°' 

'  barratry. 

dircctinsT  him  to  proceed  at  once  from  Sidney  to  the  East  Bottomiey  v. 

o  i'  J  Bovill,  5  15.  & 

Cr.  210. 

(z)  Per    Mr.    J.  Johnson    in    the  (6)  Phyn  t».  Royal  Exch.  Comp.,  7 

American  case  of  fPotapsco  Ins.  Com  p.  T.  Rep.  505.     N.  15.   From  this  case 

r.  Coulter,  3  Peter's  Sup.  Court.  Rep.  it  is  ohvious  tliat  frauds  in  speaking  of 

S22.,  cited!  Pliillips  on  Ia<.  61f5.  barratry,   means    the    same   thin^    as 

(a)    Per     Lord    Ellenborough     in  criminality. 

Carle  9.  Rowcroft,  8  East,  1S9.  , 
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Loss  by  bar« 
ratry. 


Alitor,  where 
captain  deviates 
in  fraud  of  his 
duty  to  his 
owners,  and 
unknown  to 
them. 
Vallejo  V, 
Wheeler, 
Cowp.  143. 


Even  dropping 
anchor  and 
going  ashore  in 
fraud  of  owners 
and  for  his  own 
private  benefit, 
is  barratry. 
Iloss  V.  Hunter, 
4  T.  llep  33. 

Delay  for  un- 
lawful pur- 
poses, in  fraud 
of  owners,  is 
barratry. 
Roscow  v. 
Corson, 
8  Taunt.  C84. 


Indies ;  under  these  circumstances  the  captain  resolved,  con- 
trary to  the  letter  of  his  last  instructions,  to  make  his  voyage 
to  New  Zealand  and  back,  before  prosecuting  that  from 
Sidney  to  the  East  Indies:  he  sailed  accordingly,  and  the 
ship  was  lost  on  her  return  from  New  Zealand :  it  was  con- 
tended  at  the  trial  that  this  was  barratry  in  the  captain,  but 
Lord  Tenterden  told  the  jury,  that  "  barratry  meant  an  act 
of  the  master  in  fraud  of  his  duty  to  his  o^vners ; "  and  that 
a  mere  mistake  or  misapprehension  by  the  captain  as  to  the 
meaning  of  his  sailing  instructions,  or  as  to  the  best  means  of 
carrying  them  into  effect,  could  not  amount  to  barratry,  (c) 

Where,  on  the  other  hand,  the  captain  deviates  from  the 
proper  course  of  the  voyage  in  fraud  of  his  duty  to  his  owners^ 
and  for  his  own  private  purposes  unhnoton  to  them^  this  is  an 
act  of  barratry  from  the  moment  the  ship  is  carried  out  of 
her  course. 

Thus,  where  the  captain  of  a  ship  insured  from  London  to 
Seville,  sailed  for  Guernsey,  out  of  the  course  of  the  voyage, 
to  take  in  brandy  and  wine  07i  a  smuggling  adventure  of  his  own, 
unknown  to  the  charterer  (who  was  owner  pro  hac  vice),  and 
the  night  after  sailing  sprung  a  leak,  which  compelled  him  to 
put  back,  and  ultimately  to  abandon  the  voyage;  this  was 
held  by  Lord  Mansfield  to  be  a  clear  case  of  barratry,  {d) 

Even  dropping  anchor  and  going  ashore  in  a  boat  to  find 
a  market  for  his  own  private  adventure  of  negroes  on  board, 
was  held  by  Lord  Kenyon  to  be  barratry  in  the  captain, 
commencing  from  the  moment  of  his  first  going  out  of  his 
course  for  that  purpose,  {e) 

Unreasonable  delay,  generally,  as  we  have  already  seen, 
discharges  the  imdcrwriter,  as  a  variation  of  the  risk ;  but 
where  this  delay  is  employed  by  the  captain  for  the  purpose 
of  committing  an  act  of  barratry  (as  by  an  elaborate  forgery 
of  all  the  ship's  documents,  &c.),  then  the  detention  is  part 
of  the  barratry  for  which  the  underwriters  are  liable,  and 


(c)  Bottomley  v.  Bovill,  5  «.  ft  Cr.         (J)  Vallejo  w  Wheeler,  Cowp.  1 43. 
210.  S.  C.  Lorn,  6'\5. 

(c)  Ross  r.  Hunter,  4  T.  llep.  33. 
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not  a  deviation  by  which  they  are  excused.  (/)     "  Criminal  Loss  by  bar- 
delay,"  in  fact,  as  expressed  by  Mr.  Justice  Park,  "  is  a  bar-  '^"^'^' 

nitrous  act"  {g) 

Detention  of  the  ship  and  consequent  expense  owing  to  an 
incorrectness  in  her  manifest,  is  not  a  loss  by  barratry,  unless 
dear  proof  be  given  that  the  incorrectness  was  wilful.  (Ji) 

If  the  captain  is  compelled,  by  the  mutinous  violence  of  Deviation  com- 
the  crew,  to  deviate  from  his  course,  though  in  the  teeth  of  ^^^^^  vLknce 
express  instructions  to  the  contrary,  this  will  neither  be  such  of  crew,  is  bar- 
a  deviation  as  to  discharge  the  underwriters,  nor  will  it  be  mariners,  but 
"  hanatry  of  the  mastery''  although,  as  it  seems,  it  would  be  ^'^^  °^^^^  "^ 
barratry  of  the  mariners,  {i)  ^iton  ».  Brag- 

There  have   not   been  many  decisions  as   to  what  will  126*4. 
amount  to  barratry  by  the  mariners ;  but  it  seems  quite  clear.  What  will  be 
that  when  any  crime  or  fraud  attended  by  or  producing  the  mariners. 
I088  or  destruction  of  the  ship  be  committed  by  the  mariners, 
under  such  circumstances  of  violence  or  treachery,  that  it 
could  not  have  been  prevented  by  the  prudence  or  viyilance  of 
the  owneTy  or  of  the  mastery  as  his  ageiity  this  will  be  a  loss  by 
barratry  of  the  mariners. 

Ifj  indeed,  the  criminal  or  fraudulent  conduct  of  the  sea- 
men is  of  such  a  nature,  that  the  owner  or  master  might  with 
an  ordinary  exercise  of  force,  or  a  reasonable  degree  of 
^^gilance,  have  prevented  it,  this  will  not  be  a  loss  by  barratry 
of  the  mariners,  as  we  have  seen  in  the  case  where  the  ship 
^as  confiscated  for  repeated  acts  of  smuggling  committed  by 
^e  crew.  (J) 

"liere,  on  the  other  hand,  the  crew  overpower  the  captain, 
^^J"  constrain  him  to  consent  to  their  proceedings,  the  same 
*^  Would  be  barratry  in  them  as  in  the  master. 


v/)  Roseov   r.   Corson,   8  Taunt,  by  Lord  Alvanley  in  the  case  of  De 

^*  Fcise  V.  Stephens,  at  the  Cockpit,  as 

^)  Ibid.  cited  Marshall  on  Ins.  5123.  note  (6)  ; 

\r)  Bradford  r.  Livy,  Ry.  &  Mood,  and,  lastly,  by  Sir  James  Mansfield  in 

^^;    2  C.  &  P.  137.  Scott  V.  Thompson.  1    Bos.  &    Pull. 

W  Seethe  case  of  Elton  v.  Brog-  N.   It  186.,  and  Park  on  Ins.    194. 

^  «s  reported  in  2  Str.  1264.,  and  8th  ed. 

^"Rented  upon  by  Lord  Mansfield  0)  Pipon  r.  Cole,  1  Camp.  434. 
«»  Vallqo  V.  Wheeler,  Cowp,  154.  ; 
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Loss  by  bar- 
ratry. 


Ix)&s  \rcll  a1- 
Icjrcd  to  be  by 
barratry  of  tlie 
mariners, 
though  also 
caused  by 
prisoners  of 
war  on  board 
the  ship. 
Toulmin  v, 
Anderson,  1 
Taunt.  227. 


Thus,  where  four  of  the  mariners  conspired  with  some 
prisoners  of  war  on  board,  and  having  overpowered  the 
master  and  the  rest  of  the  crew,  ran  the  ship  ashore,  where 
she  was  captured ;  as  it  appeared  that  the  owners  and  master 
had  not  been  guilty  of  any  gross  negligence  in  failing  pro- 
perly to  secure  the  prisoners  on  board ;  this  was  held  to  be  a 
loss  by  the  barratry  of  the  mariners,  (j)  And  the  judgment 
was  the  same  in  a  case  where  only  one  of  the  crew,  con- 
spiring with  some  prisoners  of  war  on  board,  forced  the 
captain  and  the  rest  of  the  crew  ashore  and  ran  away  with 
the  ship,  (k) 

The  rule,  in  fact,  is,  that  where  the  cause  of  the  loss  is  a 
superior  force,  originating  with  the  crew,  the  undei'writers 
are  liable  "  as  for  barratry  by  the  mariners." 


Art.  2.  By  and  against  tcham  Barratry  may  he  committed—^ 
of  General  Owners  and  Charterers^  or  Owners  pro  hac  vice. 

No  act  can  be  §  310.  Having  thus  seen  what  acts  have  been  settled  by 
is^authoriTcr  ^  ^^  'Coursc  of  English  jurisprudence  to  amount  to  barratry  on 
either  by  the      fhe  paj^  of  the  mastcr  and  mariners,  we  will  proceed  to  con- 

general  owners,      .  ^  ^ 

or  the  owners     sidcr  by  and  against  whom  barratry  may  be  committed. 

▼oyag<?.  ^g  ^g  \iQ,yQ  already  seen,  it  is  part  of  tlie  very  definition 
of  barratry,  that  it  is  an  act  done  by  the  masters  and  mariners 
in  fraud  of  their  duty  to  their  owners ;  i.  e.  either  the  parties 
who  arc  general  owners  of  the  ship,  or  the  freighters,  who, 
under  the  terms  of  the  charter-party,  are  her  special  owners 
for  the  voyage. 

Hence,  from  the  veiy  terms  of  the  definition,  it  is  plain 
that  no  act  can  be  barratrous  which  is  sanctioned  or  autho- 
rised by  tliose  who  are  either  the  absolute  owners  of  the  ship, 
or  her  owners  for  the  voyage.  "  For,"  as  Lord  Mansfield 
6^'^ys,  *^  nothing  is  so  clear  as  that  no  man  can  complain  of 


(/)  Toulmin  v.  Andt-rson,  1  Taunt.         (A)  Ilucks  r.  Thornlon,  Holt's  N. 


C27. 
4'JO. 


Toulmin    ».    Inglis,   1   Camp.     P.  40. 
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an  act  to  which  he  himself  Is  a  party."  (Z)     And  in  another  Loss  by  Ur- 

place  he  says,  "  Barratry  is  sometliing  contrary  to  the  duty      ^^' 

of  the  master  and  mariners — in  the  relation  in  which  they 
stand  to  the  owners  of  the  ship.  An  owner  cannot  commit  har^ 
ratry :  he  may  make  himself  liable  by  his  fraudulent  conduct 
to  the  owner  of  the  ffoods,  but  not  as  for  barratry ;  and, 
besides,  barratry  cannot  be  committed  against  the  owner 
with  his  consentJ"  (m) 

Upon  these  principles  it  has  been  decided  in  the  two  fol- 
lowing cases,  that  the  owner  of  the  goods  cannot  recover  as 
for  a  loss  by  barratry  in  respect  of  any  act  of  the  master, 
however  criminal,  that  is  sanctioned  by  the  owner  of  the  ship. 

Stamnuiy  the  plaintiff,  shipped  goods  on  board  a  vessel,  ^Icncc,  the 
which,  by  the  bill  of  lading,  was  to  sail  with  them  straight  goods  cannot 
from  Falmouth  to  Marseilles,  and  he  also  insured  thcui  for  aTossTjy  bar- 
the  direct  voyage ;  leaminc:  afterwards  that  the  ship  was  to  '"^*'>'»  *"  aspect 

■^    ^  *^  ^  \  ^  of  cny  act  sane- 

touch  at  Genoa,  Leghorn,  and  Naples  before  putting  into  tionedbythe 

Marseilles,  he  protested  against  it ;  nevertheless,  the  ship,  by  ^^^^^  ^ 

the  owner's  directions,  did  put  into  these  ports  first,  and  was  Stamma  ». 

^  /  ^  ^  Brown,  2  Str. 

blown  up  by  a  Spanish  ship  on  her  way  back  to  Marseilles;  ii7^. 
the  plaintiff  claimed  to  recover  for  this  as  a  "  loss  by  bar- 
ratry  ;^  but  it  was  held  that  he  could  not  do  so,  as  the  master 
in  what  he  had  done  had  acted  consistently  with  his  duty  to 
his  owners,  and  with  their  privity,  (n) 

The  master  of  a  French  ship,  at  the  instigation  and  by  the  Nuit  v.  Hour- 
direction  of  his  ownery  who  sailed  on  board,  fraudulently  323. 
signed  false  bills  of  lading,  by  which  he  made  goods,  that 
bad  been  originally  consigned  to  another  firm,  deliverable  to 
the  house  of  which  his  owner  was  a  partner,  and  the  goods 
under  these  false  bills  of  lading  were  delivered  to  his  owner's 
firm,  and  never  paid  for ;  the  shipper  of  the  goods  sought  to 
recover  their  value  under  a  count  alleging  a  loss  by  l^arratiy, 
but  Lord  Mansfield,  on  the  principles  above  laid  down,  held 
that  he  clearly  could  not  do  so,  saying,  "that  to  prevent  this 


(0  Cotrp,  155.  (n)  Stamma  v,  Erowrn,  2  Str.  1178. 

(n)  Per  Lord  ^Inn^^iield  in  Nutt  r.  Sec  the  remarks  of  I^rd  Ellcnborou^li, 

Bourdicu,  1  T.  Uep.  323.  8  East,  135,  13G. 
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Loss  by  bar-      would  be  entirely  repugnant  to  every  definition  which  had 

ever  been  laid  down  in  an  English  court  of  justice,"  (n) 

Owners  of  ship       Upon  the  same  principle  Lord  EUenborough  held,  that  the 

having  char-  n  •  \  i  ij 

tered  her  for  owncr  01  a  ship,  who  had  chartered  her  for  the  voyage,  could 

cannoTrwover  ^^^  rccovcr  Under  a  count  for  barratry  for  a  loss  occasioned 

as  for  a  loss  by  \yy  ^j^  illegal  act  of  the  charterer's  agent,  which,  per  «e,  would 

respect  of  acts  havc  amounted  to  barratry.     Hobbs^  the  general  owner  of  a 

cWterer's^  ship,  chartered  her  for  the  voyage  to  fVoodman,  who  cove- 

?f ®"^     «  nauted  to  pay  Hobbs  3600Z.  in  case  of  loss ;   Woodman  ad- 

Hobbs  r.  Han-  *    -^  '  ^ 

nam,  3  Campb.  dresscd  the  ship  to  Kendal,  whose  orders  he  desired  the 

93. 

captain  implicitly  to  obey :  the  captain,  in  compliance  with 
this  direction,  took  in  smuggled  goods  sent  on  board  by 
Kendal,  for  which  the  ship  was  seized  and  condemned. 

Lord  EUenborough  held,  that  Hobbs  could  not  recover  as 
for  a  loss    by  barratry,   the  loss    being    by  construction 
imputable  to  himself,  (o) 
Principle  of  "  If  I  give  the  dominion  of  my  ship  to  a  charterer,"  said 

his  lordship,  ^^  his  acts  arc  my  acts :  and  in  this  case  Kendal, 
whose  orders  the  master  implicitly  obeyed,  according  to  his 
instructions,  was,  in  point  of  law,  the  agent  of  the  plaintifil 
Therefore  the  loss  arose  from  following  his  own  orders,  and 
there  is  no  pretence  for  imputing  it  to  barratry."  (p) 
Barratry  can-  Upon  the  samc  principle  it  is  clear  that  barratry  cannot  be 
mktedby°a       Committed  by  a  master  who  is  owner  or  part  owner  of  the 

master  who  is      yesscl. 
proved  to  be 

owner  or  part        If,  howcvcr,  tlicrc  be  any  question  whether  he  is  owner  op 
ship.  ^  iiot,  it  lies  upon  the  underwriters  to  show  that  he  is  so :  it  is 

Ross  r.  Hunter,  sufficient  for  the  assured  to  have  made  out  an  act  primd 

4  T.  llep.  33.  ^  •         .     ,  . 

facie  barratrous ;  and  if  the  underwriter  insists  on  it  as  a 


(n)  Nutt  V.  Bourdicu,   1   T.  Rep.  the  owncr  may  recover  for  an  act  of 

323.  barratry  committed  by  the  master  with 

(o)  Hobbs  V.  Ilannam,  3  Camp.  93.  the  privity  of  the  freighter ;  but  the 

But  sec  Boutflower  v.  Wilmer,  Selw.  distinction  between  these  two  cases, 

N.  Pr.  97G.  9th  ed.  supposing  both  can  be  supported,  roust 

(p)  Hobbs  V.  Ilannam,  3  Camp.  94.  depend  on  the  terms  of  the  respective 

Tn  Sclw.  N.  Pr.  976.  9th  ed.  MS.,  a  charter-parties,  which  are  not  given  in 

case  of  Bi)utflower  v.  Wilmer  is  cited,  either, 
in  which  the  point  decided  was,  that 
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defence  that  the  master  was  also  owner  or  general  freighter,  ^<»s  by  bar, 

ratry. 

it  is  incumbent  on  him  to  prove  that  he  was  so.  (q) 


Where  the  captain  was  general  owner  of  the  sliip  which  he  ^^>n  «•• 
bad  bottomried  and  mortgaged,  but  of  which  he  still  liad  the  Postlctinraite'i 
cohtraul  and  navigation^  Lord  Hardwicke  held  that  he  could 
not  commit  barratry,  so  as  to  give  the  assured  on  goods  a 
claim  against  his  underwriters  as  for  a  loss  by  barratry,  (r) 

So,  where  the  master  had  given  his  promissory  note  for  Master  having 
the  amount  of  the  purchase  money  of  a  vessel,  which  \vas  tcrest  in  Ihlp, 
indorsed  by  another  person,  to  whom  the  bill  of  sale  was  ^^°'y ''"'™*' 
made  out,  and  in  whose  name  the  ship  was  registered,  as  a  United  States. 
collateral  security,  it  was  held  in  the  United  States  that  the 
master,  under  these  circumstances,  having  an  equitable  interest 
in  tlie  ship,  could  not  commit  barratry,  (s) 

The  £ict  that  the  captain  is  also  supercargo^  or  consignee  fiut  barratry 
of  the  goods,  will  not  prevent  the  owner  of  the  ship  from  mft^d  by^oip. 
recovering  for  loss  occasioned  for  his  barratrous  acts,  done  in  ^"'  though 

^  ^  '  supercargo  or 

fraud  of  his  duty  as  master  {t) ;  nor  will  the  oumer  of  the  consignee  of 
ffoods  be  prevented,  on  the  same  ground,  from  recovering 
for  such  acts ;  for  they  are  not  committed  by  the  captain  in 
his  character  of  consignee,  or  supercargo,  but  in  his  cha- 
racter of  master  of  the  vessel ;  a  character  which  he  cannot 
laj  aside  until  the  entire  completion  of  the  risk,  (u) 

§311.  Barratry,  as  we  have  seen,  is  an  act  prejudicial  When  are  char- 
either  to  the  general  owners  of  the  ship,  or  to  the  charterers,  considered 
when,  under  the  terms  of  the  charter-party,  the  latter  acquire  i*J^u'^ty"i,Ji^r 
Fuch  an  interest  in,  or  controul  over,  the  ship  as  to  make  'at'y? 
them  owners,  in  relation  to  the  master  and  mariners,  for 
the  voyage. 

The  question  when  charterers  can  be  considered  owners  in  This  depends 

on  the  con- 
struction of  the 

(q)  Rois  p.  Hunter,  4  T.  Rep.  S3.  torn.  i.  p.  370.  ed.  1827;  and  see  the   charter-party. 

(r)  Lewin  r.  Suasso,  Po8tlethwaite*s  American  cases,  f  Kcndrick  v.  Dela- 

DicUart.  Assurance,  p.  147.  field,  2  Caincs,  67.     f  Cook  v.  Com- 

(t)  t  Barry  v.  Ix>uisiana  Ins.  Comp.,  mercial  Ins.  Comp.,  11  Johnson's  Rep. 

11  Martin's  N.  S.  G30.,  cited  1  Phillips,  40.,  cited  I  Phillips  on  Ins.  614,  615. 

618.  See  also   Boulay-Paty,  torn.  iv.  p.  76. 

(0  Earle  p.  Rowcroft,  8  East,  126.  ed.  1825. 

(v)  EmcrigOD,    chap.  xi.    sect   3. 

3  H  2 


834 


LOSSES   BY   THE   TERILS   INSURED  AGAINST. 


I.<w«  by  bar-      relation  to  barratry,  depends  mainly  upon  the  true  construc- 

'^!!^! tion  and  effect  of  the  whole  of  the  charter-party,  and  cannot 

be  determined  by  any  general  rules. 
Threefold  di-         Charter-parties,  as  far  as  relates  to  the  dominion  they 
charter-parties,   confer  ovcr  the  ship  upon  the  charterer,  are  of  three  kinds : 
domimon\hey        ^'  ^^^^^^  ^^e  Contract  is  locatio  operis  vekendarum  mercium 
confer  on  the     — a  mere  covcnant  to  carry  the  charterer's  goods  in  the 

charterer.  5       i  .        .  i  1^.0 

owner  s  ship  either  at  a  gross  sum,  or  so  much  per  ton,  «c. : 
or,  2.  It  is  locatio  navis  et  operarum  magistri  —  a  letting  of 
the  ship  in  a  state  Jit  for  the  purposes  of  mercantile  adventure^ 
2.  e.,  with  the  master  and  mariners  on  board,  as  well  as  all 
other  means  necessary  for  her  navigation :  or,  3.  (which  is  a 
much  less  frequent  case)  It  is  locatio  navis  —  an  absolute 
demise  of  the  ship  herself  with  her  furniture  and  apparel, 
leaving  the  master  and  mariners  to  be  hired,  paid,  and 
victualled  by  the  charterer. 

Now  in  the  first  and  last  of  these  cases,  the  question  of 
the  charterer's  ownership,  in  relation  to  the  master  and 
miariners,  presents  no  difficulty. 

In  the  first  case  it  is  quite  clear  that  he  has  no  such 
ownership,  the  entire  possession  of  the  vessel,  and  the  man- 
agement and  controul  of  the  captain  and  crew,  resting 
entirely  with  the  general  owner. 

In  the  last  case  it  is  equally  clear  that  the  charterer  is 
vested  with  the  absolute  dominion  of  the  ship  for  the  voyage, 
and  stands  in  relation  of  owner  to  the  captain  and  crew, 
whom  he  appoints,  and  who  act  under  liis  controuL 

It  is  in  the  second  case  that  the  difficulty  has  mainly 
arisen :  with  regard  to  this  class  of  charter-parties  it  may  be 
laid  down,  that  wherever,  from  the  whole  tenor  of  the  instru- 
ment, without  paying  any  undue  regard  to  particular  ex- 
pressions, such  as  **  demise  and  let,"  &c.,  it  may  fairly  be 
ting  of  the  ship  collected  to  liavc  been  the  intention  of  the  parties  that  the 

for  the  voyage,  ^  ^ 

with  the  ser-  charterer  should  have  the  substJintial  controul  and  exclusive 

master  aiid  ^sc  of  the  ship  for  thc  voyagc,  —  this  will  constitute  him 

"®^'  owner  pro  hoc  vice  (at  all  events,  in  relation  to  barratry), 

tercr  aiiail  be  although  the  mastcr  and  crew  may  be  appointed  and  paid  by 

ovrucr^ro  Aac  ^^^  general  owner.    The  possession  or  controul  thus  exercised 


Tlie  difficulty 
arises  in  that 
class  of  cases 
where  thc 
charter-party  is 
locatio  navis  et 
operarum  mO' 
giatrif — a  let- 
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by  tlie  general  owners  over  the  maeter  and  mariners,  such  as  lx)ss  by  bar- 
it  is,   being,   in  the  words  of  Lord  Ellenborough,   "  not  "  ^^' 


retained  by  them,  in  order  to  restrain  or  interfere  with  the  ^'^^*  ""'^^'^  . 

•^  ^  ^  charter-parties 

full  and  free  use  of  the  ship  which  they  have  let  to  hire  for  a  of  this  dcseri[>. 
term,  but  as  subsidiary  and  8ubser\ient  to  such  use."  (v)  *°°* 

In  fact,  in  such  cases  it  is  not  only  the  ship  that  is  hired^ 
but,  along  with  it,  the  services  of  a  certain  number  of  persons 
paid  by  the  general  owners,  such  services  being  necessary  to 
the  use  and  navigation  of  the  ship  for  the  voyage :  as  Lord 
Ellenborough  puts  it  in  the  same  case:  ^^it  is  the  same 
thing  as  the  hire  of  a  waggon  and  team  for  a  certain  time : 
the  proprietor  of  the  waggon  stipulating  that  the  waggon 
should  be  driven,  and  the  horses  taken  care  of,  by  his  own 
waggoner,  and  both  fed  by  himself."  («?) 

The  test,  in  short,  is  this :  was  the  charterer,  upon  the  R"^e  derivable 
true  construction  of  the  charter-party,  and  under  the  whole 
circumstances  of  the  case,  invested,  for  the  time  being,  and 
for  the  purposes  of  the  voyage,  with  the  effectual  and  sub^ 
stantial  controul  over  the  ship,  master,  and  mariners,  notwith- 
standing the  latter  were  in  the  pay  and  general  service  of 
the  general  owner. 

Most  of  the  cases  in  which  the  point  has  arisen  have  turned  In  most  cases 
directly  on  the  construction  of  charter-parties,  and  the  ques-  1,^  been  as"  o 
tion  has  been  whether  the  charterer  has  been  so  far  constituted  !?*  charterer's 

liability  to 

thereby  owner  for  the  voyage,  as  either  to  create  in  him  a  third  parties,  or 

,        .  .       n  •  the  general 

liabdity  to  third  parties  in  respect  oi  repairs,  necessary  ex-  owner's  lien  for 
penditurcs,  or  breaches  of  duty  (x) ;  or  to  take  away  from  the  ^^^^^^^ 
general  owner  his  right  of  lien  for  freight  (y) 


(c)  Per  Lord  Ellenborough  in  The  Hogg,  10  Blngh.  345.  ;  and  sec  the 

Trinity  House  «.  Clark,  4  Maule  &  remarks  of  Mr.  Scrjt.  Shee,  Abbott  on 

Sel.  283.  Shipping.  45,  46.  6th  cd. 

(r)  Ibid.  (jf)  As  to  this  point,  sec  Ilutton  v. 

(x)  See  as  to  these  points.  Parish  v,  Bragg,  7  Taunt.  14.     Tate  v.  Meek,  8 

Cnvfurd,   Abbott  on   Shipping,  32.  Taunt.  2S0.     Yates  v.  Uailston,  ibid. 

6ih  cd.    James  r.  Jones,  ibid.    S  Esp.  293.     Yates    v.    Meynell,    ibid.  302. 

27.     Mackeniie   r.    Rowe,  2   Camp.  Snville  r.  Campion,  2  B.  &  Aid.  503. 

482.  Trinity  House  r.  CUrk,  4  Maule  Christie  v,  Lewis,  2  Brod.  &  Bingh. 

&  Sel.  288.     Newberry  r.   Colvin,  7  410.     Faith  v.  East   India  Comp.,  4 

Bnigh.   190.      S.  C.  in   the  House  of  B.  &  Aid.  630.     Campion  r.  Colvin, 

Lotds,  1  Clark  &  Fin.  283.     Dean  r.  3  Bingh.   N.  C.  17.     Sec  these  cases 
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Loss  by  bar- 
ratry. 

Cases  in  irhich 
the  question 
bas  be^i 
whether  the 
charterer  is  so 
£ur  owner  far 
the  voyage  as 
that  barratry 
may  be  com- 
mitted against 
him  by  the 
master  and 
mariners,  even 
with  the  privity 
or  instrumen- 
tality of  the 
general  owner. 

Vallejo  r. 
Wheeler, 
Cowp.  14S. 


Without  any  further  reference  to  the  cases  which  have 
been  decided  on  these  points,  we  will  proceed  at  once  to 
examine  those  in  which  the  question  has  been,  whether  the 
charterer  is  so  far  constituted  owner  for  the  voyage  as  that 
barratry  may  be  committed  against  him  by  the  master  and 
mariners f  even  with  the  privity  or  instrumentality  of  tlie  general 
owner. 

The  first  case  was  that  of  Vallejo  v.  Wheeler,  of  which 
the  material  facts  were  as  follows :  — 

fVilleSy  the  general  owner  of  a  ship,  had,  through  Brawny 
his  captain,  chartered  her  to  Darwin  for  a  voyage  from 
London  to  Seville,  {z)  Darwin  put  her  up  as  a  general  ship, 
and  several  merchants,  amongst  others  the  plaintiff,  sent 
goods  by  her,  for  which  they  were  to  pay  freight  to  Darwin: 
tlie  terms  of  the  charter-party  are  not  set  out,  but  it  should 
seem  that  the  master  and  mariners  were  hired  and  victualled 
by  Willes,  the  general  owner. 

On  the  voyage,  the  master,  with  the  privity  of  Willes,  the 
general  owner,  but  without  the  knowledge  of  Darwin,  the 
charterer,  put  into  Guernsey,  which  was  out  of  his  course, 
to  smuggle  wine  and  brandy  on  a  private  adventure  of  his 
own:  immediately  after  sailing  from  Guernsey  the  ship 
sprung  a  leak,  to  repair  which  she  was  obliged  to  put  into 
Dartmouth,  and,  in  proceeding  thence  to  the  coast  of  Corn- 
wall, where,  by  the  policy,  she  had  liberty  to  touch,  she 
received  further  injuries,  by  which  she  was  totally  disabled 
from  completing  her  voyage,  and  the  goods  were  much 
damaged. 

Lord  Mansfield  held,  that  this  act  of  the  master's,  although 
done  with  the  privity  of  the  general  owner,  yet  being  com- 
mitted without  the  knowledge  of  Darwin,  the  charterer,  who, 
under  the  circumstances,  was  owner  for  the  voyage,  was  an 
act  of  barratry,  for  which  the  assured  on  goods  might 
recover,  (a) 


collected  and  commented  on  in  Abbott  one  of  the  counsel   in   the  cause,  in 

on  Shipping,  220—230.  6th  ed.  Nutt  v.  Bourdicu. 

(z)  ITie  names  arc  reversed  in  the         (a)  Vallejo  r.  Wheeler,  Cowp.  143. 

rciKirl  in  Cowpcr;  but  tlie  error  is  cor-  S.  C.  better  reported  in  Lofft,  645. 
reeled  by  Mr.  Ji  Sullcr,  who  had  bcva 
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In  the  next  case  on  the   point,  the  facts  were  shortly  i^oss  by  bar- 
these :  —  !!_[^J 


Saart$  Sc  Co.,  of  London,  agreed  by  charter-party  with  ^^^^  «'• 

^  o  .^  i        ^  Thornton, 

Fmitisy  the  owner  and  commander  of  a  Portuguese  brig,  7  Taunt.  627. 

that  the  ship  should  carry  a  cargo  of  flax  and  hemp  from 

London  to  Figaeira,  in  Portugal ;  that  on  her  arrival  there 

the  captun  should  have  liberty  to  take  what  goods  ho 

pleased  on  freight,  on  his  own  accounty  &om  Figueira   to 

Pemau,  in  Sussia,  and  that  at  Pernau  he  should  take  on 

board,  on  account  of  Scares  &  Co.,  100  tons  of  flax,  to  be 

ddirered  at  Oporto ;  that  if  Scares  &  Co.  chose  to  fill  her 

iq>  with  goods,  over  and  above  the  100  tons,  they  were  to  be 

tt  liberty  to  do  so,  otherwise  the  captain  might  fill  her  up. 

Hie  ship  was  not  chartered  at  a  gross  sum  for  the  voyage, 

bat  fineight  was  payable  at  so  much  per  ton.     The  master 

and  crew  were  hired,  paid,  and  victualled  by  the  owner. 

The  ship,  which  was  commanded  for  the  voyage  by  Gouvea, 

a  Portuguese,  having  taken  out  the  hemp  and  flax  from 

London  to  Figueira,  sailed  thence  in  ballast  to  Pernau,  and 

there  was  entirely  jfilled  up  with  as  many  goods  as  she  could 

hold  by  the  agents  of  Soares  Sf  Co.,  the  charterers. 

On  her  voyage  back  from  Pernau  to  Oporto  she  was  com- 
pelled, in  consequence  of  sea-damage,  to  put  into  Dover, 
where  Fontds,  the  owner,  came  on  board,  and  took  the  com- 
mand of  her,  and  shortly  afterward,  Gouvea  assenting,  wilfully 
nm  her  ashore,  by  means  of  which  the  cargo  was  wholly 
lost 

Chief  J.  Gibbs,  on  these  facts,  held,  that  as  Soares  &  Co., 
the  charterers,  had  completely  Jilled  up  the  ship  with  their  own 
goods  at  Pernau,  the  ship  must  thenceforth  have  been  cou- 
adered  as  under  their  complete  control;  ^^they  had  a  right 
to  require  that  she  should  then  proceed  without  the  control  of 
axy  other  person,  except  themselves,  to  her  place  of  destina- 
tion. 

At  the  time  of  the  loss,  accordingly,  they  were  exclusive 
owners;  and  the  act  which  produced  the  loss  having  been 
committed  without  their  concurrence,  though  with  the  coii- 

3  H  4 
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Loss  by  bar- 
ratry. 


nivancc  of  the  general  owner,  was,  as  against  them,  bar- 
ratry, {b) 

This  case,  therefore,  decides  that  whenever  charterers  are 
so  circumstanced  at  the  tinie  of  loss,  as  to  have  a  right 
to  the  complete  control  and  management  of  the  ship,  they 
are  owners  for  the  purposes  of  barratry,  and  barratry  may  be 
committed  against  them  with  the  connivance  of  the  general 
owners. 

The  principle  of  decision  adopted  in  the  American  cases 
on  this  subject  appears  to  be  somewhat  different  from  our 
own,  and  the  charterer  there  seems  not  to  be  considered 
owner  for  the  purposes  of  barratry,  except  in  those  com- 
paratively rare  cases  where  the  ship  is  absolutely  demised, 
and  the  master  and  mariners  are  hired,  paid,  and  victualled 
by  him  (c) 


Though  bar- 
ratry be  not 
tlie  proximntc 
cause  of  loss, 
but  only  its 
remote  Occa- 
sion, the  loss  is 
recoverable 
under  a  count 
for  barratry. 


Art.  3.   What  is  Proof  of  an  Allegation  of  Loss  hy  Barratry. 

§  312.  Loss  by  barratry  seems  to  form  an  exception  to 
the  general  rule  of  causa  proxima  non  remota  spectatur :  it  is 
not  necessary  (in  fact,  it  hardly  ever  is  the  case)  that  the 
barratrous  act  should  be  the  proximate  cause  of  the  loss ;  if 
there  have  been  barratrous  conduct  on  the  part  of  the  master 
and  mariners,  and  a  loss  subsequently  happens  as  a  remote, 
though  not  as  a  direct,  consequence  of  the  act  of  barratry,  or 
if  the  barratrous  act  have  only  been  a  co-operative  cause  of 
loss,  in  conjunction  with  some  other  peril,  this  is  still  enough 
to  entitle  the  assured  to  recover  under  a  count  for  barratry. 

Indeed,  it  might  be  inferred  from  the  language  of  Lord 
Mansfield,  in  Vallejo  v.  ^Vheeler,  that,  even  though  the  sub- 
sequent loss  be  not  in  any  degree  referable  to  the  act  of 
barratry,  still  the  loss  may  be  recovered  as  a  loss  by  bar- 
ratry (d) :  but  it  must  be  remembered  that  the  case  was  one 


(5)  Soares  v.  Tliomton,  7  Taunt. 
627.     S.  C.  1  Moore,  373. 

(c)  See  the  American  decisions  col- 
lected and  commented  upon  by  Mr. 
Phillips  on  Ins.,  vol.  L  pp.  630 — 623. 


{d)  Whether  the  loss  happened  in 
the  act  of  barratry,  that  is,  during  the 
fraudulent  voyage,  or  afters  it  is  imma- 
terial.    Cowp.  155. 
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of  barratrous  deviation  ;  and,  besides,  as  his  lordship  himself  Loss  by  bar. 

adds,  "there  was  a  great  deal  of  reason  to  say  that  the  ^LUl 

losd  sustained  was  in  consequence  of  the  fraudulent  devia- 
tion." (<?) 

The  true  position  seems  to  be,  that  the  loss  ought  to  be 
referable,  at  all  events,  in  the  way  of  remote  consequence,  to 
the  prior  act  of  barratry,  although  not  necessarily  in  the  way 
of  immediate  and  direct  effect. 

Where,  however,  other  perils  have  proximately  caused  the  Where  the  losi 
loss,  it  may  be  recovered  under  a  count  alleging  it  to  be  by  '^^^'^^c'^iwed 
those  perils,  though  barratry  may  have  been  a  co-operative  by  the  perils  of 

.      .  the  seas,  but 

or  COnducmg  cause.  remotely  by 

Thus,  if  a  ship  were  dashed  to  pieces  by  the  winds  and  {^'J^ovci^cd*^ 
iraves,  owing  to  drifting  on  the  rocks,  in  consequence  of  the  •it^'cr  u  a  Ion 

1  ni  ••  •!  \  y        t  •        •   t       ^1  those  perils, 

bairatrous  act  of  the  captam  m  cutting  her  cable,  this  might  or  by  barratry, 
be  recovered  either  as  a  loss  by  perils  of  the  seas  or  a  loss  by  p^^Jlh*"  ^ 
barratry.  (/)  2  Campb.  149. 

So,  where  a  ship  was  captured  by  the  enemy,  through  a  So  where 
barratrous  agreement  between  her  captain  and  the  captain  of  ^uge^J*^^^ 
the  enemy.  Lord  EUenborough   held,  that  this  might  be  *"»'«• 
recovered  either  as  a  loss  by  capture,  or  a  loss  by  barratry,  (y)  Thompson,  ' 

Where  goods  were  seized  in  consequence  of  the  captain's  ^  ^*"p**-  ^-°* 

,  -  t/»iii-i.  lilt  i/T.  ^^  condcmna- 

barratrous  breach  of  blockade,  it  was  held  that  the  foreign  tion  as  encmy*s 
sentence  by  which  they  were  condemned  as  enemy's  pro-  cohli^chmidt  r. 
perty,  could  not  prevent  the  plaintiff  from  recovering  as  for  ^Vhitmore, 

3  1  aunt*  50o» 

a  loss  "by  barratry ;^  for  even  if  the  sentence  were  con- 
clusive of  the  fact  of  enemy's  property,  still  it  teas  by  the 
barratrous  act  of  the  captain  that  the  goods  had  assumed  that 
character,  (A) 

But  a  foreign  sentence,  stating  the  ship  to  have  been  seized  But  a  sentence 
for  breach  of  blockade,  is  not  conclusive  evidence  of  barratry ;  tion  for  breach 
for  the  breach  of  blockade  might  have  been  committed  by  o^  ^l»>«>^a<^c,  is 

°  •'no  proof  of  loss 

the  captain  in  ignorance,  and  without  intention,  in  which  by  barratry, 
case  it  would  be  no  barratry,  (z)  nam,  6  Taunt." 

375. 

{*)  Cowp.  155.  (A)  Goldschmidt    r.    Whltmorc/  3 

(/)  Ucyman    r.    Farlsh,  2    Camp.  Taunt.  508. 

H9l  (i)  Everth   v.   Hannam,    6  Taunt. 

{9)  Areangelo  9.  Thompson,  2  Camp.  375.    2  Marshall,  72. 
630. 
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Loss  by  bar- 
ratry. 


If  the  loss  be 
merely  barra- 
trous, it  must 
be  alleged  im 
have  been  by 
barratry. 


The  doubt  expressed  in  this  case,  whether  the  assured 
could  recover  in  respect  of  a  seizure  occasioned  by  a  barra- 
trous breach  of  blockade,  without  a  count  for  loss  by  barratry, 
seems  answered  in  the  affirmative  by  the  cases  of  Heyman  v* 
Parish,  and  Arcangelo  v,  Thompson. 

If,  indeed,  the  loss  be  merely  barratrouSy  the  case  would  be 
different ;  thus,  the  assured  could  not  recover  for  loss  caused 
by  a  fraudulent  sale,  or  by  running  away  with  the  ship, 
except  under  a  count  for  barratry.  (I) 


Art.  4.  Foreign  Law  as  to  Barratry. 


Barratry  in 
most  of  the 
foreign  policies 
has  the  same 
sense  as  in  our 
own. 


Barratry  is  a 
risk  expressly 
excepted  in 
some  foreign 
policies,  and 
omitted  in 
others. 


§  313.  Barratry,  as  the  word  is  employed  by  the  Italian 
jurists,  and,  generally  speaking,  in  all  the  continental  ordinances 
and  policies,  except  the  French,  means,  as  it  does  in  our  law, 
the  wilful  and  criminal  misconduct  of  the  master  and  mariners, 
and  not  their  mere  fault  or  negligence.  Non  omnis  navarchi 
culpa  est  barrataria,  sed  soliim  tunc  ea  dicitur,  quando  com- 
mittitur  cum  prcsexistente  ejus  machinatione,  et  dolo  preordinato 
ad  casum{m)  Taken  in  this  sense,  it  is  a  risk  which  is 
not  insured  against  by  the  common  forms  of  several  of  the 
foreign  policies.  Although  it  may,  of  course,  be  made  the 
subject  of  insurance  by  express  stipulation,  (n)  Barratry  of 
the  master  and  mariners  is  expressly  excepted  in  the  policies 
of  Spain,  Portugal,  and  Alexandria,  (o)  It  is  not  insured 
against,  without  express  written  stipulations,  in  those  of 
Genoa,  Leghorn,  and  Naples,  nor,  in  fact,  in  any  port  in  the 
whole  range  of  the  Mediterranean  coast  except  Marseilles, 
and  then  only  in  insurances  on  French  ships.  (;?)  On  the 
other  hand,  in  the  policies  of  the  Dutch,  German,  Danish, 


(Z)  Per  Lord  Ellenborough  in  Hey- 
man v.  Parish,  2  Camp.  151.  Sec  also 
as  to  this  point  Walker  v.  Maitland,  5 
B.  &  Aid.  171.  Blyth  r.  Shepherd,  9 
Mees.  &  Wels.  763. 

(m)  Casarcgis,  disc.  i.  No.  77.,  cited 
by  Emcrigon,  chap.  xii.  sect  12.  Tol.i. 
p.  365. 


(n)  Sec  the  Genoa  Commercial  Code, 
2  Magens,  67.  No.  154. 

(o)  Sec  Vaucher*s  Guide,  w4/exam£na 
Policy,  p.  1.  Carfiz  Policy,  p.  50.  Lisbon 
Policy,  p.  84. 

(p)  Sec  Vauchcr,  Comparative  Table 
of  Risks  Insured  !)gainst|  No.  1.,  and 
Introduction,  p.  xi. 
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Swedish,  and  Baltic  ports,  it  is  generally  insured  against,  Loss  by  bar- 
with  some   slight  variations:    thus,  the  Amsterdam  policy 


insures  against  "  the  fault  of  the  master  and  mariners,  the  IlLfi'^u  ?I  ««„ 

^D  '  a^in.  It  18  enu- 

cinnimstance  occurring  without  the  co-operation  or  knowledge  mcrated 

amongst  the 
of  the  assured.  ( j)  ordinary  perils. 

By  the  53d  article  of  the  Insurance  Code  of  Rotterdam,  Prohibition  in 

..•-,«  .  .  .  some  countries 

shipowners  are  prohibited  from  insuring  against  the  barratry  of  insurance  by 
of  masters  appointed  by  themselves ;  but  they  may  insure  JlSb^^^r- 
j^aiDst  their  neglect,  and  against  the  barratry  of  the  sailors,  f^iry  ofmasters 
and  of  such  master  as  may  succeed  to  the  command  abroad,  thoMdou. 
without  their  knowledge,  upon  the  death  or  absence  of  the 
master  originally  appointed,  (r)     The  same  prohibition,  as 
&r  as  relates  to  the  insurance  against  barratry  by  the  ship- 
owner, is  to  be  found  in  the  Boston  (United  States)  policies, 
where  the  common  printed  form  contains  the  enumerated 
risks ;  '^  barratry  of  the  master  {unless  the  assured  be  oumer  of 
the  vessel)  and  of  the  mariners.'^  (s)     With  this  exception  the 
policies  of  the  United  States,  like  our  own,  insure  generally 
against  the  "  barratry  of  master  and  mariners." 

In  France  the  Code  de  Commerce  declares,  by  its  353d  Law  in  France 
article,  that  "  the  insurer  is  not  chargeable  for  the  malversa-  Code  do  Com-; 
tions  and  faults  of  the  captain  and  crew,  known  under  the  ™®'*^®»  *'*•  ^^3. 
term  barratry  of  the  master,  unless  there  be  a  stipulation  to 
the  contrary." 

It  appears  that  the  commissioners  who  digested  the  code, 
had  intended  to  confine  the  word  barratry  to  the  sense  of 
wilful  and  criminal  misconduct  {^^ prevarication^^) ;  but,  on  the 
strong  representations  of  the  Royal  Court  of  Eenncs,  as  to  the 
inconvenience,  that  would  arise  from  thus  restricting  the  sense 
of  the  word  within  limits  so  much  narrower  than  long  usage 

(q)    Amsterdam   Policyi    Vaucher,  of  a  captain  appointed  by  the  assured 

p.  7.  ,  (ship-owner) :  but  Bouiay-Paty,  who 

(r)  Rotterdam  Ordnance,  Magcns,  examines  the  whole  question,   shows 

vol.  il  p.  89.  No.  251.  that  this  is  a  grave  error.     Emerigon, 

(j)  Boston  Policy,   Vauchcr,  p.  44.  chap.  xii.  sect.  .*5.  vol.  i.  p.  367.  el  seq. 

Emerigon  laid  it  down  as  a  rule  of  Comment,  of  Boulay.Paty,  ibid.  p.  371. 

the  law  maritime,  that  the  underwriters  and  sec  his  Cours  de  Droit  Com.  IVIar., 

00  khips  could  not  be  liable  for  barratry  torn.  iv.  p.  74.  et  seq. 
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Lo^s  by  bar-       had  assigned  to  it,  they  altered  their  intention,  and,  under 

^llh the  word  ^^fautesy^  gave  it  its  old  extent. {t) 

Present  mean-  13oulay-Paty  and  Pardessus,  accordingly  inform  us  that 
try  ""in  French  ^^^  "word  barratry  in  French  law  has  the  same  meaning 
^*^*  sinccy  as  it  had  before^  the  code,  and  embraces  every  fault  of 

the  master  or  mariners,  by  which  a  loss  is  occasioned,  whether 
arising  from  fraud,  negligence,  unskilfuhiess,  or  mere  im- 
•    prudence,  (m) 

Those  who  wish  to  see  to  what  extent  barratry  in  this 
sense  is  insured  against  in  French  policies,  cannot  do  better 
than  refer  to  the  very  useful  guide  of  Mr.  Vaucher  on  Marine 
Insurances. 


Of  losses  with- 
in the  general 
clause,  "all 
other  losses  or 
misfortunes, 
Ac- 


General  and 
sweeping 
clause,  as  to 
•*  all  other 
perils  losses, 
or  misfortunes, 
covers  other 
coses  of  sea 
damage  of  like 
kind,  with 
those  specially 
CMiumeratcd. 


ti 


Cullen  V,  But- 
ler, 5  M.  &  Sel. 
461. 


Butler  p.  Wild- 
man,  3  B.  & 
Aid.  398. 


Sect.  VIL   Of  Losses  within  the  General  Clause^**  all  other 

JLosses  or  Misfortunesy  Sfc.^ 

§  314.  At  the  end  of  the  enumeration  by  name  of  the 
different  losses  against  which  the  underwriter  undertakes  to 
protect  the  assured,  are  added  the  words  "  and  of  all  other 
perils,  losses,  or  misfortunes,  that  have  or  shall  come  to  the 
hurt,  detriment,  or  damage  of  the  said  goods,  merchandize,  and 
ship,  ^'c,,  or  any  part  thereof  "^^ 

This  general  and  sweeping  clause,  it  is  now  decided,  covers 
other  cnscs  of  marine  damage,  of  the  like  kind  with  those 
specially  enumerated  and  occasioned  by  similar  causes. 

Thus,  Lord  EUenborough  held  in  the  firat  case  in  which 
the  effect  of  this  clause  came  before  the  courts  for  judicial 
determination,  that,  where  one  British  ship  had  fired  upon 
and  sunk  another,  mistaking  her  for  an  enemy,  this,  though 
not  a  loss  by  perils  of  the  seas,  yet  fell  within  the  scope  of 
the  general  clause,  and  was  recoverable  under  a  count  in  the 
declaration,  specially  stating  the  cause  of  loss  as  it  really 
occurred,  (v) 

So,  where  dollars  were  thrown  overboard  by  the  master  at 


{t)  Boulay-Paty,  torn.  iv.  p.  62. 

(«)  Boulay-Paty,  torn.  iv.  p.  62. 
Fardessus,  Cours  dc  Droit  Com., 
torn.  iiL  No.  772. 


(r)  Cullen  V.  Butler,   5  Maulc  & 
Sel.  461. 
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the  moment  of  being  captured,  to  prevent  them  falling  into  Of  losses  with- 
tkc  hands  of  tlie  enemy ;  the  court  held,  that,  though  this  was  clause,''*  nil 
not  VL  peril  of  the  seaSf  and  probably  not,  strictly  speaking,  a  ^j^^^^i^^^^' 
bss  by  jettison^  yet  it  clearly  fell  within  the  scope  of  the  &c." 
general  clause,  and  was  recoverable  under  a  count  specially 
alleging  the  true  circumstances  of  the  loss,  {w) 

So,  where  a  ship,  after  discharging  her  cargo  in  her  port  of  Phillips ». 
delivery,  was  put  into  a  graving  dock  to  repair,  and  there  ^\^  ^gi^ 
blown  over  by  the  wind  and  injured,  as  the  ship  at  the  time 
of  the  accident  was  not  water  borne^  nor  in  the  ordinary  course 
of  her  voyage;  this  was  held  not  to  be  a  loss  hy  perils  of  the 
seas,  but  one  that  clearly  fell  within  the  general  clause,  and 
wa?,  therefore,  recoverable  under  a  special  count,  {x) 

So,  where  a  ship  was  bilged  and  rendered  incapable  of  Devaux  v, 
pursuing  her  voyage  by  the  accidental  giving  way  of  her  5  Bingh.  N.  C. 
tackle  and  supports,  in  the  act  of  being  moved  out  of  a  dock  ^^^' 
into  which  she  had  been  put  for  repairs,  out  of  the  ordinaiy 
course  of  her  voyage ;  the  loss  thus  occasioned  was  held  to 
be  included  in  the  general  clause,  and  to  be  recoverable  under 
a  special  count,  (y) 

On  the  same  principle,  where  an  insurance  was  effected  on 
goods  **  at  and  from  London  by  land  carriage  to  Harwich, 
dnd  thence  by  packet  to  Gottenburgh : "  it  was  held,  that  the 
loss  of  these  goods  in  the  course  of  their  land  carriage  from 
London  to  Harwich,  was  recoverable,  under  a  special  count, 
in  a  policy  in  the  common  printed  form,  (z) 

We  will  consider  hereafter,  in  treating  of  the  declaration, 
the  expediency  of  adopting  the  special,  or  adhering  to  the 

general,  count  since  the  new  rules,  (a) 

• 

(y)  Butler  r.  Wildraan,  SB.  &]  Aid.        (y)  Devaux  v.  .J'anson,    5   BIngli. 
398.  N.  C.  519. 

(x)  Phillips  V.  Barber,  5  B.  &  Aid.         (2)  Boehm  r.  Combe,  2  IVIauIe  & 
101.  Sal  172. 

(rt)  Post,  Part  IV. 
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Sect.  VIII.  Losses  not  enumerated^  but  recoverable  as  the  legal 
or  necessary  Consequences  of  the  Perils  insured  against;  as 
Salvage  —  Expense  of  necessary  Repairs,  and  other  DiS' 
bursements. 

Losses  notenu-       The  assured,  as  a  general  principle,  may  recover  from  the 

merated,  but  i  '^        •  x       p  ^  t  Tx 

recoverable  as  underwriter  m  respect  ot   any   extraordinary  expenditures 

the  legal  or  ^  which  hc  has  bccu  necessitated  to  incur  in  consequence  of  any 

sequences  of  of  the  perils   insured  against;   and   also  in  respect  of  all 

sured  against ;  charges  or  Contributions  which,  cither  by  the  law  of  the  land, 

cxpen^ofTe-  ^^  *'^^  general  law  maritime,  arc  attached  as  a  direct  legal 

cessary  repairs,     COnsequcnCC  tO  thcSC  perils, 
and  other  dis- 
bursements. Thus,  he  is  liable  to  the  assured  in  resj)ect  of  sums  which 

the  latter  has  been  compelled  to  pay  by  way  of  general 

average  contribution,  or  by  way  of  salvage,  or  in  reclaiming 

captured  property,  or  in  repairing  damage  done  to  the  ship 

by  the  perils  insured  against,  &c. 

The  subject  of  general  average  contribution  is  of  too  great 

extent,  and  has  too  important  a  connection  with  the  law  of 

Marine  Insurance  to  be  treated  of  incidentally  in  this  place, 

and  must  be  reserved  for  a  separate  chapter. 


Abt.  1.  Loss  by  Salvage. 

§  314.  a.  With  the  subject  of  salvage,  except  so  far  merely 
as  it  concerns  the  assured  and  the  imderwriters,  I  do  not 
propose  to  deal ;  the  whole  doctrine  having  been  treated  of 
with  great  fullness  of  learning  and  conciseness  of  style,  in 
Lord  Tenterden's  well  known  Treatise  on  Shipping,  to  which 
branch  of  the  law  maritime  its  consideration  more  properly 
belongs,  {a) 

Referring  the  reader  to  that  source  for  all  further  informa- 
tion on  the  subject,  I  will  merely  give  the  definition  of  the 
word,  and  mention  the  very  few  cases  in  which  the  question 

(a)  Abbott  on  Shipping,  part  iv.  chap.  zi.  6th  cd. 


18. 

Vthen  and  to 
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has  arisen  as  to  the  liability  of  the  underwriters  to  make  good  Losses  not  enu- 

I    I      ,  ,  ,  merated,  but 

the  ]o8s  incurred  by  the  assured  in  having  to  pay  salvage.         recoTcrablc  as 
Salvage,  then,  is  "  the  compensation  that  is  to  be  made  to  ne^ewa^  an- 
other persons  (i.  e,  persons  not  forming  part  of  the  crew),  sequences  of 
by  whofle  assistance,  a  ship  or  its  loading  may  be  saved  from  sured  against; 
impending  peril,  or  recovered  after  actual  loss."  (J)  "^^J^ofTe- 

It  is  payable  either  in  case  of  shipwreck  or  other  marine  cessary  repairs, 

^     ,  ,       and  other  dis- 

casualty,  and  of  recapture,  under  the  circumstances,  and  m  burscments. 
the  proportions  fixed  by  various  statutes   that  have  been  wiiat  salvage 
passed  for  the  regulation  of  this  branch  of  the  law  mari- 

\  )  whom  payable. 

In  the  language  of  Lord  EUenborough,  "  it  is  a  com- 
pensation to  the  salvors,  not  merely  for  the  restitution  of  the 
property  which  has  been  made  by  them  to  the  prior  owners 
(for  that  is  properly  an  act  of  mere  justice  on  their  part),  but 
for  the  risk  and  hazard  incurred  by  them,  and  for  the  bene- 
ficial service  they  have  rendered  the  former  owners  in  rescuing 
that  property  from  the  danger  in  which  it  was  involved ; 
ond  the  persoTis  to  contribute  to  that  salvage  are  tlie  persons  Who  arc  to 
fcho  would  have  home  the  loss  had  there  been  no  such  rescue^  the  payment, 
and  who,  of  course,  reap  the  benefit  of  that  rescue."  (d) 

The  principles,  in   fact,  are  that  the  property   actually  In  respect  of 
benefited  is  alone  chargeable  with  the  salvage  recovered;  TOmribu^twnto 
and  that  all  property  at  risk  when  the  recapture  or  recovery  ^  ™*^*'*- 
was  effected,  for  which  the  salvage  is  paid,  and  but  for  which 
the  property  would  have  been  lost,  must  contribute  to  the 
expenses  of  salvage. 

Hence  it  has  been  decided  that  if  freight  is  in  the  course  Freight  in 
of  being  earned  at  the  time  of  the  salvage  service,  and  it  be  ^,1^  whcn"^ 
afterwards  actually  earned  in  consequence  of  that  service,  it  ^"^^  service 
is  liable  to  pay  salvage,  afl  well  as  the  ship  and  cargo,  {e) 

Thus,  too,  it  was  determined  that  the  ship  owners^  and  not  ^^y  ^hom  con- 
tribution in 

respect  of  such 
(6)  Abbott  on   Shipping,   part  iv.         (d)  Per  Lord  EUenborough  in  Cox    ^^^}^^  '«*  ^ 

chap.  zi.  p.  493.  6th  ed.  v.  May,  4  Maule  &  Sel.  152.  C^  *  •   M 

(r)  These  arc,  12  Ann.  Bt.  2.  c.  18.,         (c)  TIic   Dorothy    Foster,   6    Rob.    4M.&Sel.l52. 

2G  G.  2.  c.  19.,  S3G.3.  c.  66.,  43G.3.  Ad.    Rep.    88.     llic   Progress,  Edw. 

C.66.,  43  G.S.  c.  160.,  48G.  3.  C.130.,  Ad.    Rep.  210.,  cited   in    Abbott  on 

6  G.  4.  c.  49.  Shipping,  509.  6th  ed. 
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J.K>sses  not  enu- 
merated, but 
recoverable  as 
tbc  le*^I  or 
necessary  con« 
sequences  of 
the  perils  in- 
sured fl^inst ; 
as  salvage  — 
expense  of  ne- 
cessary repairs, 
and  otiier  dis- 
bursenaents. 

Principles  on 
which  amount 
of  salvage  is 
regulated. 

Judfipnent  of 
Sir  John 
NichoU  in  the 
Salacia. 


Liability  of 
underwriter  for 
salvage :  prin- 
ciple on  which 
it  depends. 


the  charterers,  were  liable  to  pay  the  expenses  of  salvage  to 
re-captors  in  respect  to  freight  pending  at  the  time  of  the 
re-capture,  and  ultimately  earned  in  consequence  thereof; 
the  charterers,  again,  on  the  same  principles,  were  alone  held 
liable  to  defray  the  expense  of  establishing  their  claim  to  the 
cargoy  and  procuring  the  decree  for  its  restitution.  {/) 

The  amount  of  salvage  to  be  awarded  in  particular  cases 
does  not  properly  fall  within  our  consideration  in  this  place ; 
but  the  principles  on  which  it  rests  are  so  comprehensively, 
and  yet  concisely,  stated  by  Sir  John  Nicholl,  that  no  apology 
can  be  required  for  inserting  them  here. 

"  Salvage,"  says  that  learned  person,  "  is  not  always  a 
mere  compensation  for  work  and  labour;  various  circum- 
stances upoa  public  considerations,  the  interests  of  commerce, 
the  benefit  and  security  of  navigation,  the  lives  of  seamen, 
render  it  proper  to  estimate  a  salvage  reward  on  a  more 
enlarged  and  liberal  scale. 

The  ingredients  of  salvage  service  are,  1st.  Enterprize  in 
the  sailors  in  going  out  in  tempestuous  weather  to  assist  a 
vessel  in  distress,  risking  their  own  lives  to  save  their  fellow 
creatures,  and  to  rescue  the  property  of  their  fellow-subjects. 

2nd.  The  degree  of  danger  and  distress  from  which  the 
property  is  rescued ;  whether  it  was  in  imminent  peril,  and 
almost  certainly  lost,  if  not  at  the  time  rescued  and  pre- 
served. 

3d.  The  degree  of  labour  and  skill  which  the  salvors 
display,  and  the  time  occupied. 

4th.  The  value. 

Where  all  these  circumstances  concur,  a  large  and  liberal 
reward  ought  to  be  given ;  but  where  none,  or  scarcely  any, 
take  place,  the  compensation  can  hardly  be  denominated  a 
salvage  compensation :  it  is  little  more  than  a  mere  remune- 
ration pro  operd  et  labored {g) 

The  liability  of  the  underwriter  for  salvage  depends  not 
upon  his  having  engaged  to  indemnify  against  it  by  any 

(/)  Cox  V.  May,  4  Maulc  &  Sel.      Ad.    Rep.    262.,   cited   in    Abbott  on 
152.  Shipping,  49C.  Gtli  cd. 

{g)  The  Salacia,  Garland,  2  Hag. 
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express  words  in  the  policy,  but  upon  Its  being  made  by  the  Losses  not  enu. 

law  of  the  land,  or  the  general  law  maritime,  a  direct  and  reoo?erabie"as 

immediate  consequence  of  perils  against   which    he  does  **»«  legal  or 

,  *  *  o  necessary  con- 

insnret  sequences  of 

Hence,  in  order  to  recover  salvage  expenses,  the  assured  lured^imit; 

need  not,  and,  in  fact,  ou£cht  not,  to  declare  for  loss  by  the  *•  «'vage— 

-»  7  -7     -e>  7  jf    ^  expense  of  ne- 

papnent  of  salvage  ;  but  he  should  declare  as  for  that  species  ccssary  repsirs, 

of  loss  which  occasioned  the  payment  of  salvage  —  as,  for  burscments " 

loss  by  perils  of  the  sea,  in  case  of  salvage  from  shipwreck ;  gaivage  ex- 

for  loss  by  capture,  when  the  salvao^e  is  a  remuneration  to  ?«««»  ought 

J       ^         '  ^>  not  to  be 

re-captors,  (A)  claimed  under 

Before  an  action  will  lie  for  a  loss  by  payment  of  salvage  Jiu  as  inc^"" 

«/w»  a  re^apturey  the  amount  of  such  salvage  must  have  ^®°**^  ^  **^ 

been  ascertained  by  the  decision  of  a  court  of  admiralty;  on  recapture, 

and  the  plamtiff  cannot  legally  make  out  his  claim  against  the  *™"n*  o[»l. 

*  ^  vage  must  be 

underwriter  for  a  partial  loss  in  respect  of  this  kind  of  salvage  asceruined, 

without  producing  the  proceedings  of  the  admiralty  court,  to  salvage  ^n  be 

show  the  amount  of  the  salvage,  and  expenses  for  which  the  ■"®*^  ^^^' 
underwriters  are  liable,  (i) 


Art.  2.  Loss  by   Charges  incurred  in   labouring  ^^for  the 
Defence^  Safeguard^  and  Recovery  "  of  the  thing  insured. 

§  315.  So  much,  then,  for  the  liability  of  the  underwriters  Oause  by 
in  respect  of  losses  incurred  by  the  assured  in  having  to  pay  underwriters 
salvage  properly  so  called.  MWes°t!ie^^" 

There  is  another  species  of  liability  totally  distinct  from,  charges  of  en- 
bat  sometimes  confounded  with,  that  just  considered ;  the  rMoverrd^rend 
liability,  I  mean,  which  the  underwriters  take  upon  them-  ^,?^^^^  ^^^ 
selvea  by  their  own  express  stipulation  in  the  policy,  wherein 
they   authorize   ^'  the  assureds,   their  factors^  servants,  and 
assigns,  to  sue,  labour,  and  travel  for,  in,  and  about  the  defence, 
safeguard,  and  recovery "  of  the  thing  insured,  without  pre- 
judice to  the  insurance;  and  pledge  themselves  '^  to  contribute 


(A)  Gary  r.  King,  Ca.  temp.  Hard-        (i)  Tliellusson  v.  Sheddeo,  2  Bos.  & 
wkkc,  304.  Pull.  N.  R.  S28. 

3   I 
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Logscs  not  enu- 
merated, but 
recoverable  as 
tbe  legal  or 
necessary  con- 
sequences of 
tlie  ]>eriis  in- 
sured against  f 
us  salvage  — 
expense  of  ne- 
cessary repairs, 
and  other  dis- 
buniements. 

These  charges 
(in  all  cases  of 
abandonment 
and  total  loss) 
may  be  re- 
covered by  the 
assured  from 
the  under- 
writers a! 
money  paid  to 
their  use.    Or 
as  a  sulistan-  . 
tive  average 
loss. 


to  the  charges  thereof,  each  one  according  to  the  rate  and 
quantity  "  of  his  subscription. 

Under  this  clause,  in  all  cases  \^herein  the  assured  has 
given  notice  of  abandonment  which  the  underwriters  have 
accepted,  or  wherein  the  loss  ultimately  turns  out  total  with 
benefit  (as  it  is  termed)  of  salvage  (j)^  the  assured  may 
recover  the  expenditures  he  has  incurred  in  endeavouring  to 
save  the  wrecked  and  stranded  property,  as  money  paid  to 
the  use  of  the  underwriters:  and  perhaps  it  would  be  pre- 
ferable in  all  cases  so  to  shape  Iiis  claim,  rather  than  to  sue 
for  these  disbursements  "  as  a  substantive  average  loss  to  be 
added  cumulatively  "  to  the  subsequent  total  loss  (A) ;  but  in 
practice  it  appears  that  no  such  distinction  is  tuken,  and  such 
expenses  are  allowed  to  be  recovered  as  an  average  loss,  and 
not  under  the  clause.  (/) 


Abt.  3.  Loss  by  necessary  Expenditures. 


Kxtmordinary 
expenses  in- 
curretl  for  the 
necessary 
repair  or  pre- 
servation oi' 
ship  and  cargo, 
are  recoverable 
as  a  con- 
sequence of  the 
peril  that  ren- 
dered them 
necessary. 

Ezpenditurei 
fur  the  neces- 
sary repairs  of 
ship. 


§  316.  Besides  these  claims,  other  expenditures  and  dis- 
bursements incurred  in  the  course  of  the  voyage,  in  conse- 
quence of  extraordinary  casualties,  and  for  the  benefit  not 
of  the  whole  adventure,  but  of  part  of  it,  as  of  the  ship  alone, 
or  of  the  c^rgo  alone,  are  recoverable  by  the  assured  from 
the  imderwriter  as  a  particular  average  loss,  either  under  a 
special  count,  or,  generally,  as  a  consequence  of  some  peril 
insured  against. 

Thus,  actual  disbursements  necessarily  made  in  a  port  of  dis- 
tress for  repairing  damage  done  to  the  ship  in  the  course  of  the 
voyage  by  tlie  violent  operation  of  the  perils  insured  against, 
are  recoverable  from  the  underwriter  under  a  general  count 
alleging  a  loss  by  those  perils.  The  only  requisite  is,  that 
the  repairs  must  be  absolutely  necessary  to  the  ship's  safely 


0*)    A    word    of  totally    different  (A)    Per    Ix>rd    Ellcnborough     in 

meaning  to  salvage  in  the  sense  **of  Livie  o.  Janscn,  12  East,  655. 

compensatioH  to  sahcrM ; "  as  here  used,  (/)  Lc    Cheniinant    v,  Pearson,    4 

the  word  means  **that  which  is  uUimuttly  Taunt  367.   Sec  also  Stewart  v.  Steele, 

tared  of  the  property  inrnrtd  after  notiee  5  Scott's  N.  R,  927. 
of  abandonment.  ** 
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keejnng  the  sea  for  her  voyage^  and  that  they  must  not  fall  ix>sscs  not  enu. 
under  the  head  of  that  ordinary  wear  and  tear  of  the  voyage  rccoverabie^as 
for  which,  as  we  have  already  seen,  underwriters  are  not  *^'*^  ^^^^  ^^ 

'f  '  necessary  con- 

I^CSponiible.  sequences  of 

In  calculating,  however,  the  amount  for  which  the  under-  suredTgainst; 
writer  is  liable  in  respect  of  repairs,  a  deduction  is  always  ^^  ^n^^ofne 
made  of  one^ird  for  the  value  of  the  old  materials.     Upon  ccssary  repairs, 
the  subject  of  this  deduction,  generally  knoMrn  in  insurance  burscments. 
l»wbjrthe  term  of  "one-third  new  for  old,"  we  shall  have  " 
iiMxre  to  say  in  treating  of  the  adjustment  of  particular 
avenge  losses. 

Beddes  the  cost  of  necessary  repairs,  there  are  other  ex-  Expenses  of 
penditures  which  may  be  recoverable  from  the  underwriter,      to  procure  re- 

51u8,  as  captiure  or  hostile  seizure,  7?nwitf /aczV,  dissolves  ^^^^i'^^^J,^ 

the  contract  of  affreightment,  or,  at  all  events,  suspends  it  for  ^^i  o"  the 

*  time  (to),  the  wages,  provisions,  and  other  expenses  of  the 

nwster  and  crew,  in  endeavouring,  to  procure  a  restoration  of 

the  captured  ship,  or  the  detained  cargo,  such  expenses  not 

being  comprised  within  those  ordinary  services  of  the  voyage 

which  are  payable  out  of  the  freight,  give  the  assured  xi 

chum,  dther  against  the  underwriter  on  the  ship,  or  the 

^erwriter  on  the  cargo,  in  all  cases  when  either  the  ship 

^e,  or  the  cargo  alone,  is  the  sole  cause  of  seizure  and 

detention:  where  the  services  of  the  master  and  crew  are 

thus  given  for  the  joint  benefit  of  both  ship  and  cargo,  as 

fhqr  are  when  both  are  the  subject  of  detention,  the  expense 

incurred  gives  a  claim  to  general  average  contribution,  and 

oily  fidls  indirectly  on  the  underwriters,  (n) 

But  an  embargo^  detention^  or  arrest  of  princes,  does  not  Expenses  in- 
thus  work  a  dissolution  of  the  contract  of  affireightment,  nor  detention'by^ 
even  suspend  it,  however  long  it  miay  last;  such  a  casualty,  ^">^^<>.a'rcnot 
in  fiicty  leaves  the  relative  rights  of  the  parties  wholly  un-  underwriters, 
toached  {p) :  the  shipowner,  therefore,  owes  all  the  services  jay  for"^tr»! 
of  his  crew  during  this  period  to  the  freighter,  and  their 
wages  and  provisions  during  the  detention  are  a  charge  upon 

(a)  The  Hiimiy  S  Rob.  Ad.  Rep.         (n)  See  pott,  ISencral  Average. 
1S9.    liddmid  v.  Lopes,  10  East,  526.         (o)  Iladley  v,  Clarke,  8  T.  Rep.  250. 
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Losses  not  enu- 
merated but 
recoverable  as 
the  legal  or 
necessary  con- 
sequences of 
the  perils  in- 
sured against ; 
as  salvage— 
expense  of  ne- 
cessary repairs, 
and  other  dis- 
bursements. 

Principle  of 
the  cases. 


the  freight,  an  ordinary  expense  of  the  voyage,  which  the 
shipowner,  if  insured,  cannot  recover  against  his  under- 
writers, (p ) 

Upon  the  same  principle  It  is  that  the  wages,  and  pro- 
visions of  the  crew  during  the  ship's  detention  in  a  port  of  dis- 
tress for  repairs  are  not  recoverable  from  the  underwriter  as 
an  average  loss,  but  must  l)e  borne  by  the  shipowner,  as 
one  of  the  necessary  expenses  of  earning  freight,  (y) 

The  principle  of  all  these  cases  Is  thus  shortly  and  clearly 
expressed  by  M.  Beneck6: — "The  owner  owes  the  services 
of  the  crew  to  the  freighter,  and  to  the  ship  herself  during 
the  whole  voyage,  and  consequently  also  during  the  time  of 
repairs  or  detention^  which  forms  part  of  the  voyage^  and  he 
cannot  call  upon  the  underwriter  for  expenses  which  are 
foreign  to  his  (the  underwriter's)  contract."  (r) 


(p)  As  to  »hipt  see  Eden  v.  Poole,         (9)  Lateward  o.  Curling,  Park  on 

Park  on  Ins.  117.  8th  ed.     Robertson  Ins.  288.  8th  ed.     Fletcher  o   Poole, 

r.  Ewer,  1  T.  Rep.  127.    As  to  freight,  ibid.  115.J 

see  Sharp  r.   Gladstone,    7  East,  33.         (r)  Benecke,  Pr.  of  Indem.  463. 
Kverth  9.  Smith,  2  Maule  &  Sel  278. 
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CHAP.   III. 
OF   EXCEPTED  BISKS  AND   LOSSES. 

Befosb  proceeding  to  consider  more  at  large  the  subject  of 
general  and  particular  average,  total  and  partial  losses,  and 
the  doctrine  of  adjustment,  we  will  advert  to  certain  risks 
and  losses  which  are  excepted  from  the  policy  either  by  the 
common  memorandum,  or  by  other  express  stipulations  of 
less  frequent  occurrence.  We  will  divide  the  chapter  as 
follows : 
Sect  I.  Of  the  Common  Memorandum  or  Warranty  to  be 

free  of  Average. 
Sect.  XL  Of  the  Warranty  to  be  free  of  Seizure  or  Condem- 
nation in  the   Port  of  Discharge,   and  other  excepted 
risks. 


^^CT.  I,  Of  the  Common  Memorandum  or  Warranty  to  be 
free  of  Average  —  its  Object  and  Form. 

5317.  Amongst  the  commodities  .which  are  the  subjects  Ofthecom- 

0^  niarine  insurance,  it  is  obvious  that  there  are  many  which  randum  or  ' 

^  liable  to  be  deteriorated  in  a  much  greater  degree  than  ^ec™ Iveia  ^ 

others  by  the  effect  of  the  perils  insured  againdt :  e.  ^.,  the  —its  object 
quantity  of  sea  water  will  damage  one  article  50  per 


insurance. 


co«t  and  another  only  10  per  cent. ;  a  month's  delay  will  ,^™ettn*of 
iJardly  affect  one  description  of  goods  and  may  entirely  spoil  *j^®  memoian- 

,  X  o  ^  y      X  dura  clnuse 

bother.  into  policies  of 

There  are,  also,  many  articles  of  a  perishable  nature  with 

regard  to  which  it  is  very  difficult  to  discover  how  far  their 

deterioration  is  owing  to  the  direct  operation  of  the  perils  of 

the  seas,  for  which  the    underwriter  would,  prima  facie,  be 

liable,  and  how  far  to  that  inherent  decay  and  internal  de- 

3  I  3 
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Of  tha  com-      Composition,  for  the  effect  of  which,  as  we  have  already  seen, 

mon  memo-         ,      ,  ^  .,  , 

randum  or         "C  IS  not  responsible. 

warranty  to  be       j^^  ^^.j^^  ^^  ^^^^^jj  ^j^g  difficulty  of  Adjusting  the  rate  of 

free  of  average  •'  ^    'f  o 

—its  object       premium  on  such  commodities  to  the  risk  incurred  on  them, 

'. and  to  escape  being  harassed  with  cliums  for  partial  losses 

alleged  to  have  arisen  from  the  perils  insured  against,  but 
which  may  really  be  owing  in  great  part  to  the  inherent 
vice  of  the  commodity  itself,  the  underwriters  in  almost  all 
countries  where  the  practice  of  marine  insurance  prevails, 
have  introduced  clauses  into  the  policy,  by  which  they 
stipulate  that  upon  certain  enumerated  articles  of  titc  most 
perishable  nature,  and  of  very  frequent  import  and  export, 
they  will  not  be  liable  ^br  aiiy  amount  of  sea  damaffe  (sLverage) 
short  of  total  loss  ;  upon  others  less  perishable,  that  they  will 
not  be  liable  unless  the  damage  amounts  to  a  cert^  per- 
centage on  their  prime  cost,  or  value,  in  the  policy,  (a) 

The  policies  of  all  mercantile  states  contain  stipulations, 
introduced  with  this  object,  which  vary  greatly  both  in 
respect  of  the  articles  enumerated  and  the  amount  of  per- 
centage at  which  the  liability  of  the  underwriter  com- 
mences, (i)  The  stipulation  in  use  in  tliis  country  (which 
was  first  introduced  about  the  year  1749  (c), )  is  generally 
called  the  common  memorandum,  and  the  articles  enumerated 
in  it  are  called  fnemorandum  articles.  In  all  the  policies 
in  use  at  Lloyd's,  it  is  in  the  following  form : 

Foirn  of  the      (I)  Com,  fish.  Salt,  fruit,  flour,  and  seed  are  warranted  free 

common  mc-  /»  i  ij^ii*iji-i 

morandum  in         "*^°^  avcragc,  unlcss  general,  or  the  ship  be  stranded. 

use  at  Lloyd's.   (2)  Sugar,  tobacco,  hemp,  flax,  hides,  and  skins  are  war- 
ranted free  from  average  under  5  per  cent. 
(3)  And  all  other  goods,  also  the  ship  and  freight,  are  war- 
ranted free  of  average  under  3  per  cent.,  unless  geneml, 
or  tlie  ship  be  stranded,  (d) 


The  policies  of 
all  states  con- 
tain sim 
clauses. 


lilar 


(a)  See  the  judgment  of  Lord  AI- 
vanlcy  in  Dyson  v.  Ilowcroft,  3  Bos. 
&  Pull.  47G.  Benecke,  Vr.  of  Indem. 
464,  465.  Stevens  on  Average,  219. 
5th  ed.  Boulay-Paty,  Cours  de  Droit 
Mar.,  tit.  x.  sect  18.  torn.  iv.  p.  87.  ed. 
1834. 


(A)  See  Vauchcr's  Guide  to  Marine 
Ins.  under  the  titles  of  the  diflerent 
policies. 

(c)  I  Magens,  10.  See  also  Boy- 
field  V,  Brown,  2  Str.  1065. 

(df)  l*he  Royal  Exchange  Assuranoe 
Company  has  the  following  memo- 
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Art.  1.  Construction  of  the  Common  Memorandum. 

0 

\  318.  The  lapguage  of  this  stipulation  is  evidently  very  Construction 
ambiguous,  and  a  great  variety  of  questions  have  arisen  as  memorandum" 
to  its  construction.     The  first  question  is  what  is  included  t^. —  77 

.  ^  .  1.  What  articles 

andcr  the  words  by  which    the  enumerated  articles  are  arc  included 
described  in  the  first  and  second  clauses:  as  to  this  it  has  ofthemein^ 
been  decided  in  this  country  that  the  word  corn  includes  «ndum  in  this 

,  country. 

DMit  {e)y  peas,  and  beans  {f)y  but  not  rice  {g) ;  and  tliat  the 
▼Old  salt  does  not  include  salt-petre.  (A) 
In  the  United  States  it  has  been  decided  that  hides  and  in  the  United 

StAtCS> 

Jau  do  not  include  furs(i),  and  that  the  specification  of  one 
description  of  an  enumerated  article^  as  dried  fish^  excludes 
all  other  descrijftions  of  the  same,  as  pickled  fish  {j) :  so,  also, 
wbere  the  word  roots  was  among  the  enumerated  articles^  it 
WHS  held  not  to  include  sarsaparilla^  because  not  liable  to 
decay  by  sea  damage.  (A) 


aBdmn :  —  **  Iftee  from  att  Average  on  Free   from    avcragcl  on  sugar,  ncm, 

eon,  four,  fish,  salt,  fruit,  seeds,  Aufet,  hides,  skins,  hemp,  flax,  and  tobacco, 

and  tnbaecot  unless  general  or  otherwise  under  5  per  cent ;  and  on  all  other 

tpetiaify   agreed.     Free  from    average  goods  the  freight  and  ship  under  3  per 

OD  sugar,  rmmf  skin%  hemp,  and  flax  cent,  except  general  or  the  ship  be 

under  5  per  cent,  and  on  all  other  stranded.**       The     Alliance      Marine 

goods  and  on  ship  under  3  per  cent,  adopts  the  form  used  in  Lloyd's, 

nalesi  general.**     The  great  and  im-  (e)  Moody  v.  Surridge,  ii  Ksp.  633. ! 

portant  difference  between  this  memo-  (/)  Mason  v,  Skurray,  Marshall  on 

mdum  and  that  in  use  at  Lloyd's,  is  Ins.  235.     Park,  245.  253.  8lh  cd. 

that  it  omits   the    exception  *'  nnlcMn  (g)  Scott  v.  Bourdillon,  2  Bos.  & 

dkskipbe  ttranded:**  the  other  differ-  Pull.  2(3.     Hence  the   word   rice  is 

cores  are,  that   it  exempts  the  com-  inserted  in  the  memorandum  of  the 

pay  from  all  liability  for  average  Iocs  London  Assurance  Company, 

oa  hides  and  tubaeco,  and  enumerates  (A)  Joutnu  p.   Bourdieu,  Marshall 

mi  as  an  article  on  which  they  will  on  Ins.  224.  Park,  245.  8th  cd.  Hence 

<mly  be  liable  for  damage    amount-  also  saltpetre  Is  inserted  by   London 

iaj  t3  5  per  cent     The  London  As-  Assurance  Company. 

•onncc  Compnnj  also  omitted  for  some  (0  t  ^^^^^  **•  Union  Ins.  Comp.,  7 

time  the  exception  as  to  stranding,  but  Cowcn*s  Hop.  202. 

ku  since   rcinwrted    it;    its   memo-  (j)  fBakewell  t>.  United  Ins.  Comp., 

nudum  do v  runs  as  follows :  —  "  Free  2  Johnson*s  Cases,  246. 

hvBk  all  average  on  rice^  corn,  flour,  (A)  f  Coit  r.   Colonial  Ins.  Comp, , 

ish,  sak,  aaltpstrtf  fruit,  and  seeds,  ex-  7  JoU»!«on*s  Hep.  385. 
eept  general*  or  thi  ship  be  stranded. 

31  4 
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OF  EXCEPTED  BISKS  AND   LOSSES. 


Construction 
of  the  common 
memorandum. 

2.  Meaning  of 
the  words 
•*  warranted  free 
of  average.** 


The  under- 
writer, as  to 
memorandum 
articles,  insures 
against  their 
total  loss  only. 


What  amounts 
to  such  a  loss 
on  memoran- 
dum articles,  as 
to  make  the 
underwriter 
liable  upon 
tbem,  notwith- 
standing Che 
clause. 
Cases  of 
actual  total 
loss. 


The  next  question  is  as  to  tlie  meaning  of  the  words 
"  warranted  free  of  average ; "  the  ambiguity  here  chiefly 
arises  from  the  use  of  the  word  average^  as  to  the  various 
meanings  of  which  we  shall  have  more  to  say  elsewhere. 
As  here  used  it  means  partial  loss  by  sea  damage^  and  the 
purport  therefore  of  the  words  **  warranted  free  of  average  " 
is  that  the  underwriter^  as  to  the  articles  enumerated  in 
clause  (1),  stipulates  to  be  free  from  liability  for  any  extent 
of  deterioration  by  sea  damage^  however  greats  which  does 
not  amount  to  a  total  loss.  And  as  to  the  articles  enumerated 
in  clause  (2)^  he  makes  the  same  stipulation  as  to  all  sea 
damage  which  does  not  amount  to  5  per  cent,  of  their  prime 
cost,  or  insured  value:  it  being  understood  in  both  cases 
that^  if  the  loss  be  total,  he  engages  to  pay  the  full  amount,  (f) 

In  point  of  fact,  therefore,  an  insurance  upon  the  articles 
warranted  free  of  average  in  clause  (1),  is  equivalent  to  an 
insurance  against  their  total  loss  only^  according  to  the 
meaning  of  that  term  as  explained  in  the  chapter  which  treats 
of  it.  (m)  In  most  of  the  cases,  accordingly,  in  which  a 
question  has  been  made  as  t©  the  liability  of  the  underwriter 
for  loss  on  memorandum  articles,  the  point  of  decision  has 
been  the  totality  or  otherwise  of  the  loss;  and  for  this  reason 
it  has  appeared  better  to  postpone  the  detailed  consideration 
of  the  cases  until  we  come  to  treat  of  the  doctrine  of  total 
loss,  contenting  ourselves  here  with  laying  down  the  following 
positions  as  the  result  of  the  authorities. 

The  underwriter  is  liable  (as  for  a  total  loss)  on  memor- 
andum articles :  1.  When  they  are  wholly  destroyed,  as  by 
fire,  or  sunk  to  the  bottom  of  the  sea  without  hope  of 
recovery,  or  otherwise  irretrievably  lost  to  him.  2.  V7hen 
by  reason  of  sea  damage,  they  are  reduced,  in  the  course 
of  the  voyage,  to  such  a  state  of  decomposition  that  they 
are  obliged  to  be  thrown  overboard,  or  otherwise  dis- 
posed of  at   some   intermediate  port,  (n)     3.  When  having 

(/)  Per  Lord  Alvanley  in  Dyson  r.  Comp.,  5   Maule  &  Stl.   447.     Parry 

Uowcroft,  3  Bos.  &  Pull.  476.  v,    Aberdein,  9    B.  &  Cr.  411.,  over- 

(m)  See  jtott^  Chap.  VII.  ruling  Cocking  r.  Fraser,  Park  on  Ins. 

(«)  Dyson  r.    Uowcroft,  3   Bos.  &  247.  8th  cd.     4  Dougl.  295. 
Pull.  474.     Cologt:n  v.  Ix)ndon  Ass. 
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been  necessarily  landed  at  a  port  of  repairs  they  are  there  Construction 
80U,  because  so  deteriorated  by  sea  damage  that,  if  sent  on  memorancium. 


to  their  port  of  destination,  they  could  only  arrive  there  in  a 
state  of  phyidcal  annihilation :  and  this,  though  at  the  time  of 
nle  they  may  subsist  in  specie,  and  fetch  a  price  as  and  for 
what  they  are  described  as  being  in  the  policy,  (o)  4.  If 
thej  arrive  at  their  port  of  destination  in  bulk,  but  so  de- 
eomposed  by  sea  damage  as  to  have  undergone  a  chemical 
change,  and  no  longer  to  retain  the  same  physical  character, 
it  is  doubtful  whether  this  would  be  considered  as  a  total  loss, 
so  as  to  render  the  underwriter  liable  notwithstanding  the 
warranty.  5.  It  is,  however,  quite  certain  that  no  amount 
of  mere  deterioration  by  sea  damage,  however  great,  which 
does  not  thus  annihilate  the  physical  and  distinctive  character 
of  the  goods,  will  render  the  underwriter  liable,  especially 
where  they  arrive  in  bulk  at  their  port  of  destination,  {p) 
6.  In  this  country,  when  a  cargo  or  part  of  a  cargo  of  Actiw!  toul 
memorandum  articles  is  made  up  of  several  distinct  packages^  '*^  of  part. 
each  capable  of  a  distinct  valuation^  and  any  one  of  these  be 
entirely  lost,  the  underwriters  are  liable  to  the  full  value  of 
the  package  so  lost,  this  being  considered  a  total  loss  of  such 
part  (q)  But,  in  order  to  this,  each  package  must  be 
literally  and  entirely  lost  or  destroyed  in  bulk :  if  its  con- 
tents be  only  deteriorated,  or  in  great  part  washed  out  by 
sea  water,  whatever  the  extent  of  the  depreciation  may 
be,  the  rule  does  not  apply,  and.  the  underwriter  is  not 
liable,  (r)  It  is,  moreover,  to  be  borne  in  mind,  that  the  rule 
does  not  apply  at  all  to  commodities  shipped  in  bulk  and 
insnred  in  gross,  as  to  which  there  can  be  no  total  loss  of 
part  (s) 

(0)  Roux    V.    Salvador,    3    Bingh.  Andcrfson  r.   Royal  Exch.    Comp.,  7        v 

N.  C.  266.     4   Scott,  1, ;    overruling  East,  58.     Thompson  v.  Royal  Exch. 

to  thb  extent,   S.  C.    1  Bingh.  N.  C.  Comp.,   16  East,  214.     Hcdburg    r. 

524.     1  Scott,  491.  Pearson,  7  Taunt.  153. 

{p)   Where  the  goodt   have  arrived^  (9)  Davy  u.  Milford,  15  East,  509. 

we  M*Andrews  c.  Vaughan,  Marshall  (r)  Thompson  v.  Royal  Exch.  Afs. 

on  In«,  219.     Park,  252.  8th  ed.  Ma-  Comp.,  16    East,    214.     Hedburg   r. 

wn  F.  Skurray,  Marshall  on  Ins.  218.  Pearson,  7  Taunt.  153. 

Park,  253.  8th  ed.    Glennie  t>.  London  («)  Hills  v.  London  Ass.  Comp.,  5 

Am.   Comp.,    2    Maule  &    Sel.  371.  Mees.  &  VVels.  569. 
When  io§§  taktB  place  before  arrival, — 
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Construction 
of  the  common 
memorandum. 


Cases  of  con- 
structive t'jtal 
loss. 


S.  Meaning  o'* 
the  words 
**  nnlexs  gt- 
ueral.** 


In  the  United  States  this  whole  doctrine  of  the  total  loss 
of  part  is  exploded^  and  the  construction  of  the  memorandum 
settled  to  be  that^  unless  there  be  a  total  loss  of  the  whole 
species  (as  of  all  the  corn,  or  all  the  sugars  on  board),  the 
underwriter  is  not  liable,  whether  the  article  be  shipped  in 
bulk,  or  in  several  distinct  packages,  (t)  7.  In  the  oases 
hitherto  considered,  the  losses  which  have  been  held  to 
render  the  underwriter  on  memorandum  articles  liable,  in 
spite  of  the  warranty,  have  been  actual  total  losses ;  u  e. 
losses  total  in  their  own  nature,  independently  of  the  elec- 
tion of  the  a^ured  to  treat  them  as  such,  and  therefore 
requiring  no  notice  of  abandonment  (ic) ;  there  is,  however, 
no  doubt  that  a  constructive  total  loss  on  memorandum 
articles,  i,  e.  such  a  state  of  things  as  would  entitle  the  assured, 
on  giving  notice  of  abandonment,  to  claim  the  full  amount 
of  the  insurance,  would  render  the  underwriter  liable,  not- 
withstanding the  memorandum,  (v)  The  interest,  indeed, 
which  the  assured  in  these  cases  has  to  convert  a  partial  into 
a  total  loss,  may  be  a  fair  argument  to  a  jury  upon  a  doubtful 
question  of  fact,  as  to  the  Jiature  of  the  loss  or  the  motive  for 
an  abandonment;  but  the  question,  whether  the  loss  be  partial 
or  total  in  its  nature,  must  depend  on  general  principles. 
The  memorandum  does  not  vary  the  rules  upon  which  a  loss 
shall  be  partial  or  total;  it  does  no  more  than  preclude  the 
indemnity  for  an  ascertained  partial  loss,  except  upon  certain 
conditions,  (to) 

The  next  question  is  as  to  the  meaning  of  the  words 
"  unless  generaV^  It  was  on  one  occasion  contended,  that  these 
words  amounted  to  a  condition  that  if  a  general  average  loss 
took  place,  then  the  underwriters  were  liable  for  partial  loss 
als'j ;  but  this,  as  might  have  been  expected,  was  held  not  to 
be  so,  and  it  was  decided  that  the  true  construction  of  the 
words  "  warranted  free  of  average  unless  general^^  was  that 


(<)  f  Wardswrorth    ».    Pacllic    Ins. 
Comp.,  4  Wendell*8  Rep.  33. 

(k)  As  to  this,   see    Chapter  VII. 

/)0f/. 


on   memorandum   artidett   see    Chapter 
VIII.    Sect.  3.     Constructirc    ToUl 
Loss  on  Goods, 
(v)  Per  Lord  Abingcr  in  Roux  v. 


(o)  For  cases  o£  construed oe  total  lott     Salrador,  3  Bingh.  N.  C.  277t  278. 
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the  underwriter  ia  exempted  by  the  memorandum  from  Ua-  Construction 
bilitjr  for  oay  thing  less  than  a  total  loss,  except  it  be  of  tho  memoMmdrm." 


nature  of  general  average ;  but  that  for  general  average  losses 
he  is  in  all  cases  liable,  (x) 

As  to  the  meaning  of  general  average  in  the  clause  war- 
nnting  the  underwriter  free  from  damage  on  the  ship  under 
3  per  cent.,  it  seems  now  to  be  settled,  that  if  a  ship  in 
ballast  (u  e.  with  no  cargo  on  board,)  cut  her  cable,  or  volun- 
tarily incur  any  damage  in  the  nature  of  general  average, 
the  underwriters  shall  be  liable  fortius  as  '^ general  average," 
although  the  damage  done  does  not  amount  to  3  per  cent. ; 
and  this,  although  there  is  only  one  subject  at  risk  at  the 
time  the  sacrifice  is  made,  and  there  can,  of  course,  be  no 
contribution,  (y) 

Next,  as  to  the  words,  **  or  the  ship  be  stranded,^  these  words,  4.  Meaning  of 

the  words  **  or 

it  has  been  decided  after  much  previous  controversy,  must  be  the  ship  u 
read  as  though  the  whole  clause  ran  "  warranted  free  of  '''■*****^ 
average  unless  general,  or  unless  the  ship  be  stranded ; "  that 
18,  if  the  ship  be  stranded  the  underwriters  agree  to  be  re* 
sponsible  for  any  loss  by  sea  damage  en  the  enumerated 
articles,  however  trifling  the  extent  of  deterioration  may  be, 
just  as  though  no  warranty  to  be  free  of  average  had  been 
inserted  in  the  policy,  (z) 

The  reason  of  this  is,  that,  as  it  is  very  difficult  to  ascertain,  Reason  of 
in  the  case  of  stranding,  whether  the  damaged  state  of  the  JSem?"*^"** 
memorandum  articles  arose  proximately  from  the  stranding, 
or  from  the  perishable  nature  of  the  commodities  themselves, 
the  parties,  in  order  to  avoid  the  difficulty  of  this  inquiry, 
agree  to  consider  the  loss  to  have  happened  in  consequence 
of  the  stranding  (which  is  a  peril  insared  against)  and  to  be 
solely  referable  thereto,  (a) 

(x)  Wilson  e.  Smithi  3  Burr.  1550.  155%  and  Browning;  r.  Elmslie,  cited 
(y)  Sterens  on  Average,  229.  5th  7  T.  Rep.  216.  and  4  T.  Rep.  783., 
ed.  Benccke,  Pr.  of  Indcm.  473.  and  overruling,  as  to  this  point,  Wilson 
The  practice  in  the  United  States  is  v.  Smith,  3  Burr.  1550. 
the  ame.  2  Phillips  on  Ia«.  503.  (a)  Per  Lord  Kenyon  in  Neshitt  v. 
(<)  Burnett  r.  Kensiiigton,  7  T.  Lushington,  4  T.  Rep.  783. ;  in  Bur- 
Rep.  210.«  confirming  Cantillon  v.  nett  v.  Kensington,  7  T.  Rep.  223 
Loodon  Asa.   Comp.,  cited  3  Burr.  SS24. 
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Construction  It  has  also  been  decided  that  the  underwriters  are  thus 

memorandun^  liable,  though  the  damage  or  deterioration  in  respect  of  which 
To  cive  effect     *^®  claim  is  made  be  shown  to  have  proceeded,  not  from  the 

to  these  words  stranding  itself,  but  from  some  other  peril ;  thus,  in  the  lead- 
it  need  not  be      .  n  Tt  x?-       . 

bhown  that  the  mg  case  of  Buruett  V.  Kensmgton  the  facts  were,  that  the 
the  rtra^UngT  ^^^P>  having  sprung  a  leak  by  striking  on  a  rock,  was  making 
Burnett  v.  qq  much  water,  that  the  captain,  for  the  general  safety,  was 
7  T.  Rep.  210.  obliged  to  run  her  on  shore ;  —  the  cargo,  which  was  fniit, 

"  warranted  free  of  average,"  was  greatly  damaged,  but  it 
was  expressly  found  that  the  whole  damage  was  caused  by 
the  leak,  and  none  by  the  subsequent  stranding — the  court, 
after  two  arguments  and  the  most  mature  deliberation,  held 
the  underwriters  liable  for  the  average  loss  on  the  cargo, 
notwithstanding  the  memorandum,  (b)  The  reason  that 
mainly  influenced  the  court  in  their  decision  was,  that,  by 
determining  that  the  assured  could  only  recover  for  the  loss 
that  happened  by  the  stranding,  they  would  introduce  all  the 
doubt  and  difficulty  as  to  the  causes  of  the  loss  which  the 
introduction  of  the  exception  "  unless  stranded^^  iirto  the 
memorandum  was  calculated  to  produce,  (c) 
Thou;?h  the  In  this  casc  of  Burnett  v.  Kensington,  it  will  be  observed, 

pUce  i*n  one  *  ^**'  *^®  Stranding,  though  subsequent  in  point  of  time,  was 
part  of  the         jqi  Jq  somc  degree  connected  with,  in  fact,  was  necessitated  by, 

voyage,  and  the  .  '' 

average  loss  in  the  vcry  peril  that  caused  the  damage  to  the  cargo :  it  has  been 
the  underwriter  Hiadc  a  question  in  the  United  States,  whether  the  underwriter 
IS  iwble.  jg  Uai)ie^  if  the  stranding  take  place  in  one  part  of  the  voyage, 

and  the  cargo  be  not  damaged  until  a  subsequent  part  of  it,  by 
a  cause  wholly  unconnected  with  the  8tranding.(rf)  This,  how- 
ever, is  a  point  on  which  no  doubt  can,  I  apprehend,  be  enter- 
tained in  English  law,  it  being  distinctly  admitted  by  Mr. 
Justice  Grose  as  a  consequence  clearly  following  from  the 
decision  of  the  court  in  Burnett  v.  Kensington,  "  that,  if  a 
ship  be  stranded  and  the  cargo  suflTers  no  damage  whatever, 
and  afterwards  the  ship  meets  with  bad  weather,  and  the 


(/>)  Burnett   v.    Kensington,    7  T.  (c)  See  per  Grose,  J.,    7   T.    Kcp. 

Rep.  2ia    .  1^24. 

{d)  2  Phillips  on  Ins.  476. 
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caivo  sustains  an  average  loss  of  90  per  cent  the  underwriters  Construction 

arc  answerable  for  the  whole  of  that  average  loss,"  though  no  memorandum, 
port  may  have  happened  in  consequence  of  the  previous 
stranding,  (e) 

Where,  however,  the  stranding  takes  place  after  the  me-  Alitcr,  where 

morandum  articles  have  ceased  to  be  at  risk  (as  where  they  ukwpiace"^ 

were  landed  and  sold  at  Rio  in  the  course  of  the  voyaffe,  "^^^  **!®  ™®" 

*'    °        morandum 

and  the  stranding  took  place  off  Bourdeauxy  the  port  *  of  articles  have 
desdnation),  this  does  not  render  the  underwriter  liable  for  ^^ 
an  average  loss  sustained  by  them  in  the  course  of  the  voy- 
age, for  the  stranding  contemplated  by  the  memorandum 
must  be  one  which  takes  place  after  the  adventure  on  the 
memorandum  articles  has  commenced,  and  before  it  has 
terminated.  (/) 

It  has  also  been  decided,  that  the  words  "  or  the  ship  be  Tiic  only 
stnmded"  are  exclusively  confined  to  the  stranding  of  the  which  can 
ihip,  and  that  the  stranding  of  a  lighter^  in  which  goods  are  underwriter 
being  conveyed  from  the  ship  to  shore,  is  not  within  the  l»«ble,  is  a 

.        ,  \  stranding  of  the 

exception,  {g)  ship. 

The  meaning  of  the  memorandum,  therefore,  is  —  General  mean- 

-  .  /»  1  ingofthe 

1.  That  all  losses,  m  the  nature  of  general  average,  are  to  whole  memo- 
be  paid  by  the  underwriter  as  though  the  pdlicy  did  not  """"*"• 
contain  the  memorandum : 

2.  That  the  underwriter  is  liable  for  no  particular  average 
losses,  or  for  none  under  the  rates  specified,  unless  the  ship 
be  stranded : 

3.  But  that  if  the  ship  be  stranded  while  the  memorandum 
articles  arc  on  board,  then  the  underwriter  is  liable  to  pay 
all  particular  average  losses,  whether  caused  by  the  stranding 
or  not,  just  as  though  the  memorandum  did  not  exist. 

It  is  obviously,  therefore,  of  great  importance  to  ascertain 
when  a  ship  is  considered  '^  to  be  stranded^^*  within  the  mean- 
iLg  of  the  memorandum. 


(0  Per   Grose,.  J.,   in    Burnett  v.  of  Lord  Abinger  on  same  case  in  error* 

Kensington,  7  T.  Rep.  223,  224.  3  Bingh.  N.  C.  276. 

(/)  lloux  p.  Salvador,  1  Bingh.  N.         (p)  Hoffmnn  v,  Marshall,  2  Bingh. 

C.  536.     1   Scott,  491.     Sec  remarks  N.  C.  383.     2  Scott,  £04. 
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Akt.  2.   Jl'hat  is  a  stranding  uithin   the  Meaning  of  the 

Memorandum. 


What  is  a 
stranding 
within  the 
memorandum. 


The  term 
stranding  is 
badly  chosiu. 


§  319.  The  term  etranding  is  Tery  badly  chosen,  and  has 
given  rise  to  a  variety  of  decisions  which,  in  the  language  of 
Lord  Ellenborough,  ^'  dispky  a  curiosity  not  at  all  creditable 
to  the  law."  (h) 

The  following  appear  to  be  the  principal  points  determined 
as  to  what  constitutes  a  stranding  within  the  meaning  of  the 
memorandum : 

1.  If,  as  Lord  EUenborough  says(t),  "it  be  merely  touch 
and  //o"  with  the  ship, — if,  that  is,  she  merely  touches  on  the 
obstructing  object  (whether  rock,  bank,  reef,  or  of  what- 
ever other  nature)  without  remaining  £xcd  upon  it  for  some 
the  obstructing   gpace  of  time,  that  will  not  constitute  a  stranding ;  if,  on  the 

other  hand,  she  settles  down  on  it  in  a  quiescent  state,  it 
will,  (j)  The  amount  of  damage  sustained  by  the  ship  has 
nothing  to  do  with  the  question  of  stranding  or  no  strand- 
ing. (A) 

Thus,  where  a  ship  ran  aground  on  some  piles,  placed  in  a 
river  bed  about  nine  yards  from  the  shore,  in  order  to  keep 
up  the  banks,  and  there  rested  till  they  were  cut  away,  this 
was  held  to  be  a  stranding.  (/) 

A  ship  was  proceeding  down  a  tide  river  when  the  wind 
suddenly  took  her  ahead,  and  she  went  ashore  stem  foremost 
on  the  mud  bank  of  the  river.  There  she  remained  fast  for 
about  two  hours,  till  the  tide  flowed,  when  she  got  off  and 
proceeded  on  her  voyage ;  it  was  not  found  that  she  had  sus- 
tained any  injury.     Lord  EUenborough  held  that  this  was 


I.  In  order  to 
constitute  a 
stranding,  there 
must  be  a  «e/- 
iJing  of  the  ship 
for  a  time  on 


merely  **  touch 
and  po"  with 
the  ship,  it  is 
no  stranding. 


DoI)«on  t».  Bol- 
ton, Park  on 

Ins.  L>39.  Sth 
cd. 


Harman  p. 
V.iux,  :j  Camp. 
430. 


(A)  Per  Lord  EUenborough  m 
M*Doug1e  V,  Kojal  Ezch.  A8s.Comp., 
4  Camp.  S84.  See  S.  C.  4  Maule  8c 
Sel.  503.,  and  also  as  reported  by  Mr. 
Stevens,  Essay  on  Average,  248,  249. 
5th  ed«  Sec  also  M<Culloch's  Comm. 
Diet.  tit.  Insurance^  700.  ed.  18S7. 

(t)  4  Camp.  283. 

If)  .Dobson  V.  Bolton,  Park  on  Ins. 


239.  Sth  ed.  S.  C.  Bolton  v.  Dobson, 
Marsh.  Ins.  231.  Harman  v.  Vaux,  3 
Camp.  430.  Baker  v.  Towry,  1  Stark. 
436.  M'Dougle  v.  Royal  Exch.  Ass. 
Comp.,  4  Camp.  283. 

(A)  Harman  v,  Vaux,  3  Camp.  430. 

(/)  Dobson  V.  Bolton,  Park  on  Ins. 
239.  8th  ed.  Marshall  on  Ins.  231. 
2  Phillips  on  Ins.  468. 


WABRANTY  TO  BE  FREE  OF  AVERAGE.  —  THE  MEMORANDUM.  861 

t  stundisg,  he  says,  ^'It  is  not  merely  touching  the  ground  What  is  a 
that  constitates  stranding.     If  the  ship  touches  and  runs,  that  within  tiie 
ciitmnstance  is  not  to  be  regarded.     There  she  is  never  in  a  "^™'?"*^"""'. 
ftdescent  state;  but  if  she  is  forced  ashore,  or  driven  on  a  f^li^'^^t^^^' 
bank,  and  remains  for  any  time  on  the  ground,  this  is  a  strand- 
ing, without  reference  to  the  degree  of  damage  she  may  thereby 
sustain.''  (m)     So,  where  a  ship  was  driven  by  a  current  on  a 
rock,  and  remained  fixed  there  from  fifteen  to  twenty  minutes, 
it  was  held  a  stranding,  {n) 

But,  where  a  ship  coming'  out  of  a  harbour  struck  on  a  M»Cougic  r. 
rock,  fell  over  on  her  beam  ends,  and  after  remaining  so  for  a  ass.  Comp/ 
mvxute  and  a  AaZf  floated  off  and  proceeded  on  her  voyage,  \  m*"&  s^k^^ 
Lord  EUenborough  held  that  this  was  no  stranding.  "  To  use  ^^^^** 
a  vulgar  phrase  which  has  been  applied  to  this  subject,  if  it 
is  ^  touch  and  go ''  vnth  the  ship  there  is  no  stranding.     It 
cannot  be  enough  that  the  ship  lay  for  a  few  moments  on 
her  beam  ends.     Every  striking  must  necessarily  produce  a 
retardation   of  the  ship's   motion.     If  by  the  force  of  the 
dements  she  is  run  aground  and  becomes  stationary,  it  is  im- 
material whether  this  be  on  piles  or  on  rocks  on  the  sea  shore  ; 
bat  a  mere   striking  will  not  do,   wheresoever   that  may 
happen."  (o)    When  the  case  came  before  the  full  court,  his 
lordship  said,  '^  I  take  it  that  stranding  in  its  fair  legal  sense 
implies  a  settling  of  the  ship  —  some  resting  or  interruption 
of  the  voyage,  so  that  the  ship  may  pro  tempore  be  con- 
sidered as  wrecked ;  from  which  misfortunes  a  great  deal  of 
damage  does  frequently  occur."  (/?) 

In  the  case  of  Baring  r.  Henkle,  A.  D.  1801  {(j).  Lord 
Kenyon  held  that  a  ship  in  a  tide  river  which  was  fouled 
and  driven  on  a  bank,  where  slie  remained  an  hour,  was  not 
stranded.  This  decision,  which  is  inconsietent  with  the 
later  authorities,  is  said  by  Taunton  J.  (r)  to  be  exceedingly 
doubtful  in  law,  and  may,  in  fact,  be  considered  as  overruled. 


(a)  Harman  r.  Vaux,  3  Camp.  430.  (p)  4  Maule  &  Sel.  505. 

(•)  Baker  r.  Towry,  1  Stark.  43C.  (q)  Baring  v.  Henkle,  Park,  239. 

(o)  M'DougIc  9.  Royal  Ezch.  Ass.  note  (k),  8th  ed.     Marnhall,  232.    2 

Cbmp.,  4  Camp.  283.     S.  C  4  Maule  rhillips  on  Ins.  4G8. 

k  SeL  503.  (r)  lu  3  B.  &  Ad  27. 
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What  is  a 
stranding 
within  the 
memorandum. 

2.   Where  the 
ship  takes  the 
ground  in  the 
ordinary 
course  of  the 
uavigation,  as 
by  the  ebbing 
of  the  tide, 
this  is  not  a 
stranding. 

Heame  o.  Ed 
munds,  1  Br. 
&Bingh.  388. 


Kingsford  r. 
Marshall, 
8  Bingh.  458. 


2.  Another  important  test  Is  to  ascertain  whether  the  ship 
took  the  ground  in  the  ordinary  course  of  the  navigation,  or 
in  consequence  of  some  unusual  and  unexpected  casualty.  ] 

**  Where  a  vessel  takes  the  ground  in  the  ordinary  and  usual 
course  of  navigation  and  management  in  a  tide  river  or  har^ 
boury  upon  the  ebbing  of  the  tide,  or  from  natural  deficiency 
of  water  J  so  that  she  may  float  again  upon  the  flow  of  tide  or 
increase  of  watery  such  an  event  shall  not  be  considered  a 
stranding  within  the  memorandum.^  {s) 

A  vessel,  under  the  care  of  a  pilot,  while  being  taken 
up  Cork  river  twice  took  ground  from  shallowness  of  water, 
and  remained  aground,  on  the  first  occasion  eight,  and  on 
the  second  occasion  ten,  hours.  She  was  each  time  floated 
off  by  the  tide,  and  afterwards  at  high  water  was  moored  to  a 
quay  in  Cork  harbour :  on  the  tide  ebbing  she  fell  over  on 
her  side,  and  lay  on  her  broadside  for  two  whole  tides,  by 
which  the  ship  and  cargo  (which  was  warranted  free  of 
average)  were  much  damaged.  Taking  the  ground  in  the 
manner  mentioned  appeared  in  evidence  to  be  no  more  than  was 
usual  with  all  vessels  of  the  same  class  in  the  Cork  river. 
This  was  held  not  to  be  a  stranding  within  the  memoran- 
dum, because  it  happened  in  the  ordinary  course  of  the  navi- 
gation. (/) 

So,  where  a  vessel  entered  a  tide  harbour,  and  was  moored 
in  the  very  place  indicated  by  the  harbour-master,  and,  upon 
the  tide  ebbing,  took  the  ground  in  the  precise  spot  where  it 
was  intended  she  should,  and,  in  so  doing,  struck  on  some 
hard  substance,  whereby  her  bottom  was  damaged,  this  was 
held  not  to  be  a  stranding,  but  a  mere  taking  the  ground  in 
the  ordinary  course  of  the  navigation,  (m) 

Chief  J.  Tindal  thus  gives  the  reason  of  this  class  of 
cases:  "It  is  perfectly  clear  that,  by  the  term  stranding, 
neither  of  the  contracting  parties  could  intend  a  taking  of 


(*)  Per  Lord  Tenterden  in  Wells        (u)  Kingsford  v,  Marshall,  8  Bingh. 
V.  Hopwood,  3  B.  &  Ad.  34.  458.     1  Moore  &  Sc.  657. 

(t)  Hearne  v,  Edmunds,  1  Brod.  & 
Bingh.  388.     4  Moore,  15. 
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tne  ground  by  the  ship  in  the  ordinary  course  of  navigation  'VVimisa 
used  in  the  voyage  upon  which  she  waa  engaged ;  otherwise,  i,i  the  memo-  " 

at  every  ebb  of  the  tide  there  would  be  a  stranding ;  and  the  "^^^ 

memorandum,  intended  for  the  security  of  the  underwriters 
against  partial  losses  upon  perishable  commodities,  would  be 
altogether  nugatory,  as  the  smallest  injury  to  the  cargo, 
occasioned  at  an  early  part  of  the  voyage,  would  always  be 
^  loss  within  the  policy,  by  reason  of  the  ship  discharging 
her  cargo  in  a  tide  river  or  harbour."  (i?) 
3«  "But  where  the  ground  is  taken  under  any  extra-  B»t  where  tbe 

giri\'  •  n    •  11  n  prouiid  is  laken 

orainary  circumstances  of  tunc  or  place,  by  reason  of  some  by  reason  of 
iinusual  or  accidental  occurrence,  such  an  event  is  a  stranding  ^ur?enc!^I!l'^ 
I'^thintlie  meaning  of  the  memorandum  "(«?);  or,  as  Chief  J.  «trancous 

rp.   ,  .  .  ^  *    ^  cause,  that  is  a 

J-inoal  expresses  it,  "  wliere  the  taldng  of  the  ground  does  not  stranding.  ^ 
«^«i  solely  from^  those  natural  causes  which  are  necessarily 
^Jiddent  to  the  ordinary  course  of  the  navigation  in  which  the 
ihip  is  engagedj   either  wholly  or   in  part,   but  from   some 
accidental  or  extraneous  cause,  that  is  a  stranding.''^  {x) 

A  pilot,  contrary  to  the  warning  of  the  captain,  and  Carruthersr. 
in  Lis  absence,  fastened  a  ship  by  a  rope  to  the  pier  of  the  4'M.  &  Scl.  77. 
St  George's  dock  basin,  where  the  dock  master  told  him  she 
would  not  lie  safely.  Soon  afterwards  the  ship  tobk  ground 
astern,  and,  the  tide  ebbing,  the  rope  broke,  and  she  fell  over 
on  her  side,  and  was  much  damaged.  The  court  held  that 
this  was  clearly  a  stranding,  the  ship  having  been  taken  out 
of  the  usual  course,  and  improperly  moored  in  the  place 
where  the  accident  afterwards  happened,  {y) 

A  ship  being  in  Wisbeach  river  (which  is  an  artificial  Rayncr  r.  (lod- 
inland  navigation)  it  became  necessary  to  draw  off  the  w^ater :  Aid.  i,'25. 
upon  the  water's  sinking  the  ship  accidentally  settled  down 
OQ  some  piles,  which  were  not  previously  known  to  be  tliere. 
This  was  held  to  be  a  stranding,  the  event  not  being  in  the 


(e)  Per  Tindal,  C.  J.,  8Bingh.463.  (y)  Carruthers    r.    Sydehotham,   4 

See  to  the  same  effect  the  observations  Maulc  &  Sel.  77 ;  niul  kou  the  obs(>rv:i- 

of  Purke,  J.,  in  3  B.  &  Ad.  C9.  ttons  of  Taunt.  J.,  on  tliis  cas-j,  in  :< 

(v)  Per  Lord  Tciitcrdcn,  3  B.  &  B.  &  Ad.  25. 
Ad.  34. 

(x)  8  Bin^.  464. 
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What  is  a         ordinary  course  of  the  navigation ;  for  "  we  cannot  suppose," 

stranding  with-  r^iTii  i  i 

in  the  memo,     says  Abbott^  C.J.,  ^^  that  these  canals  are  so  constantly 

"*__""!; wanting  repair  as  to  make  the  drawing  off  the  water  an 

occurrence  in  the  ordinary  course  of  the  voyage."  (r) 
Bmtow  v.  BelJ,       ^  ghip^  Qn  entering  a  tide  harbour,  struck  the  fluke  of  an 

4  U*  &  Am  73G« 

anchor,  and  being  afterwards  moored  in  deep  water  was 
found  to  be  in  danger  of  sinking.  For  this  reason  she  was 
warped  further  up  the  harbour,  where  she  took  ground  and 
remained  fast.  This  was  held  to  be  a  stranding,  for,  as  re- 
marked by  Mr.  J.  Bayley,  "  the  ship,  in  this  case,  was  laid 
on  the  strand,  not  in  the  ordinary  course  of  navigation, 
but  ex  necessitate  to  avoid  an  impending  danger."  (a) 
Bishop  r.  Pent-       A  ship  was  obliged  to  put  into  a  tide  harbour,  which  was 

land,  7B.&C.     ^  ^  -i  i  t  ,      i  -i 

219.  dry  at  every  tide,  and  was  there  moored  alongside  a  quay, 

where  ships  of  her  burthen  usually  lay :  in  addition  to  the 
usual  moorings,  it  was  found  necessary  to  lash  her  by  a  rope 
fastened  round  her  masts  to  posts  on  the  shore ;  when  the 
tide  ebbed  this  rope,  not  being  of  suflScient  strength,  broke ; 
on  which  she  fell  over  on  her  side  and  was  stowed  in.  This 
was  held  to  be  a  stranding :  the  falling  over  having  taken 
place,  not  in  the  ordinary  course  of  the  voyage,  but  in  con- 
sequence of  an  unforeseen  accident,  viz.,  the  breaking  of  the 
rope.(J  ) 

^^  a  ^x^^       ^  ^^^P  P^*  ^°*^  ^  ^^^^  harbour,  and  proceeded  to  discharge 

wOOCiy  «3  X)«  OC 

Ad.  20.  her  cargo  at  a  quay  on  the  west  side  of  it,  having  her  head 

moored  by  a  rope  to  the  opposite,  or  eastern,  side  of  the 
harbour.  The  wind  blowing  from  the  East,  this  rope  became 
stretched,  so  that  the  ship  advanced  nearer  to  the  western 
quay ;  and,  in  consequence,  the  forepart  of  the  ship,  instead 
of  settling  in  the  mud,  as  was  intended,  got  upon  a  heap  of 
'  rubbish,  whereby,  as  the  tide  ebbed,  she  became  strained,  and 
let  water  through  her  seams,  thus  damaging  a  cargo  of  fruit 
warranted  free  of  average.  It  was  held,  by  the  majority  of 
the  judges,  that  this  was  a  stranding  within  the   memor- 

{z)  Rayncr  c.   Godmond,  5  B.   &         (6)  Bishop  o.  Penthind,  7  B.  &  Cr. 
Aid.  225.  219.    I  Man.  &  Ilyl.  49. 

(a)  Barrow  r.  Bell,  4  B.  &  Cr.  73C. 
S.  C.  7  Dowl.  U  Uyl.  244. 
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andunL(c)     Taunton,  J.,  in  the  course  of  his  judgment,  said  wut  is  a 
that  this  case  was  not  distinguishable  from  Bishop  v.  Pent-  •^'^fl^^J^!!'' 
land  (the  case  last  cited):    '^herc  it  is  found,"  says  the  randum. 
learned  judge,  ''that  the  wind  blowing  from  the  East  towards 
the  bank,  and  causing  a  strain  on  the  rope,  the  ship  in  con- 
sequence had  changed  her  position,   and  got  nearer   the 
quay  with  her  forefoot  on  the  bank,  so  that  here  there  was 
a  change  of  the  position  of  the  ship,  and  a  stranding,  by  her 
forefoot  being  on  the  bank,  and  this  partly,  if  not  wholly, 
caused  by   the  easterly  loind.     This,  I  think,   was   an   ac- 
cidental   circumstance,    not    necessarily    incident    to    tlie 
naTigation."  (rf) 


A£T.  3.      Construction    of  the    Clauses  warranted  free   of 
Average  under  5  per  Cent,,  and  warranted  free  of  Average 
under  3  per  Cent. 

§  320.  The  object  of  both  these  clauses  is  the  same,  viz.,  construction  of 
to  protect  the  underwriter  against  trifling  claims:  the  former,  ^*»®<^^"»" 

*  if  *^      *f  '   warranted  free 

comprising  articles   more    liable  to   sea  damage   than   the  of  average 
general  cargo,  though  not  so  perishable  as  those  which,  in  cent,  and  war- 
the  first  clause,  are  warranted  free  of  all  average,  stipulates  J^^e^'under 
that,  with  respect  to  them,  the   underwriter  shall   not  be  3  per  cent 
liable,  unless  the  loss  amounts  to  5  per   cent.:    the  latter  Object  of  these 
clause  provides  that,  with  regard  to  the  gcueiul  cargo,  the 
ship  and   freight,   he  shall   not  be    liable,    unless  the  loss 
amounts  to  3  per  cent,  {e) 

Upon  the  construction  of  these   clauses  many  questions  I-  How  the  re- 
have  arisen,  which  may,  however,  all  be  comprised  under  age  of  loss  is  to 
two  general  heads,  viz.,  1.  How  is  the  required  amount  of  ***^  ™"^*^  "^** 
load  to  be  made  up  in  itself?    2.  Upon  what  value  is  it  to  be 
calculated  ? 

(e)  Weill  0.  Hop  wood,  3  B.  &  Ad.  together  with  those  in  the  first  clause, 

^    Lord  Tcnterden,  Littledale,  and  enumerated  articles ;  the  **  other  poods  *' 

TiDDton,  were  the  minority.  included  generally  in  the  3  per  cent. 

(d)  S  B.  &  Ad.  36.  clause,  are  called  the   non-fnumtrated 

(e)  The  articles  specified  in  the  5  articles 
per  cent,  clause  are  generally  called, 

3  K   2 


866  OP   EXCEPTED   RISKS   AND  LOSSES, 

Construction  of  (1)  The  first  question  that  presents  itself  under  the  first 
warranted  free  licad  is  this,  can  successive  losses,  happening  at  different  times, 
under  5%T  *^  added  togethei^  so  as  to  make  the  underwriter  liable  if  their 
cent.,  and  war-  aggregate  amount  exceeds  5  per  cent,  or  3  per  cent  ? 

ranted  free  of  

average  under         With  regard  to  freight  and  goods,  there  never  has  been 

3  per  cent. ^^^  doubt  that  the  true  rule  is  to  take  the  aggregate  amount 

(1.)  Siicccisive   of  the  whole  damage  occasioned  in  the  course  of  the  voyage ; 

losses  happen-  ^  ... 

ing  at  diifcrcnt  on  the  ground,  tliat  until  the  end  of  the  voyage  it  is  im- 
may**be  add^*  possible  to  estimate  the  real  amount  of  damage  done  to  the 

together  to  carffO.  (f) 

make  up  tlie  o      w  / 

required  It  lias  recently  been  decided,  both  in  this  country  and  in 

the  United  States,  that  the  rule  is  the  same  with  regard  to 
the  ship  also,  so  that  if  the  aggregate  of  successive  losses 
exceeds  3  i)er  cent,  the  underwriter  on  ship  is  liable,  (^) 

(2)  A  second  rule  is,  that  general  and  particular  average 

cannot  be  added  together  so  as  to  make  the  imderwriter 

liable  if   their    aggregate   amount    exceeds    the    requisite 

percentage.  (A) 

(2.)  General  But  with  regard  to  those  losses  already  mentioned,   which 

averaBrcannot   ^^®  ^^  ^^  nature  of  general  average,  because  voluntarily 

be  adilwl  to-      incurred,  but  not  the  subjects  of  general  averajrc  contribution, 

gether  to  make  .  J  t>  o 

up  the  amount,  bccausc  incurred  for  the  benefit  of  the  sliip  only,  the  under- 
writer on  sliip  is  liable,  although  they  do  not  amount  to  3  per 
cent  (i) 
(3.)  Expenses  (3)  A  third  rulc  is,  that  expenses  incurred  for  saving  or 
saving^or'prc-  Preserving  the  cargo  and  freight  (such  as  warehouse  rent  in 
serving  cargo     ^n  intermediate   port,  and  expenses  of  unloadinsc  and  re- 

cannot  be  added  ,  l        '  i  o 

to  the  average  loading)  cannot  be  added  to  the  damage,  in  order  to  make  it  up 
required"^'  *  to  the  required  amount {j)\  for,  as  Mr.  Stevens  says,  these 
amount.  expcuscs  are  not  of  the  nature  of  a  loss,  but  are  charges  in- 

curred to  preserve  and  'bring  forward  the  property:  the 
clause  only  contemplates  a  loss,  and  that  such  loss  should 

(/)  Denecke,    Pr.  of  Indem.  47:1.  cd.     Benecke,  Pr.  of  Indem.  472.    2 

Stevens  on  Average,  228.  />th  ed.  Phillips  on  Ins.  499. 

(f^)  niackctt  r.  Royal  Exch.  Comp  ,  (t)  Stevens   on  Average,  229.   5th 

2  C.  &  J.  244.     t  Donnell  r.  Colum-  ed.     BeneckC*,  Pr.  of  Indem.  473.     2 

bian    Ins.,     2    Sumnei*s    Kep.   36G.  Phillips  on  Ins.  ,503. 

per  ]\Ir.  J.  Stor)-.  (j)  Stevens,  23a  5th  cd.     BeneckC, 

(/i)  Stevens  on  Average,   232.  5th  472. 
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arl?e  fmin  an  accident.  (/{)     If,  however,  the  loss,  indepcml-  Construction  of 
cn^v  oi'  these  charges,  exceeds  the  limited  amount  of  jier-  w,Irr.mit«iV'e 
cciitago,  tlicsc  changes  themselves  must  be  paid  by  the  imdcr-  <'*' ^v^'r«»;:« 

*^  "  1  .^  uiKUT  .5  per 

writer,  whetlicr  they  amount  to  3  per  cent,  or  not.  (J)  cunt.,  and  war- 

(4)  Fourtlily,  it  is  a  nde,  that  the  expcnaes  of  ascertniniiig  avcraj;c  uiuUt 
tk  amount  of  the  loss  cannot  be  added  to  the  damaye  to  make  '*  ^^^'^  *"'^'"^ 
up  the  rcquireil  percentage  (/w);  but  if  the  damage  per  sc  (J.)  Nor  the 
cxccihIs  the  required  amount,  then  these  chai^gcs  arc  added  ccrtaininj?  tiic 
to  it  and  paid  by  the  undenvriter;  otherwise  they  are  paid  by  """""^  of  lass, 
the  iUisurcd :  the  rule  being  that  they  should /a//  on  the  party 
Kho  muft  have  sustained  the   loss  had  its  amount   been  as^ 
nrtained  tcithout  any  expense, 

§321.  The  second  question  is  iqion  what  amount  is  the  I  J-  How  the 

percentage  is  to 

percentage  to  be  calculated:  (1)  Firsts  it  is  a  rule  that  the  lie calcniateil. 
cxcciition  is  limited  in  its  application  to  the  amount  at  risk  (i)^nthe 

*  *  *  ^     ^  amount  at  risk 

under  ilte  policy  at  the  time  ofloss,  i,  e,^  if  it  amounts  to  5  per  at  the  time  of 

cent,  or  3  per  cent,  on  the  interest  then  on  boai-d  it  is  sufficient, 

though  it  may  not  amount  to  5  or  3  per  cent,  on  the  interest 

eubsequently  at  risk  under  the  policy.     This  is  established 

liv  a  very  revolting  instance.     In  a  policy  on  a  slave  ship 

the  glaves  were   warranted  "free  of  average  under  5  per 

cent,   for  loss   from  insurrection : "   An   insun'cction   took 

place  at  a  time  when  there  were  only  forty-nine  slaves  on 

lK«rd ;  seven  were  killed  in  suppressing  it:  It  was  held  that 

the  underwriters  were  liable,  this  being  a  loss  exceeding  5  per 

cent,  of  the  number  on  board  when  it  took  place,  though  it 

was  by  no  means  5  per  cent,  of  the  number  that  ultimately 

furmcd  the  complete  cargo,  (w) 

(2,)  Upon  the  articles  enumerated  in  the  5  per  cent,  clause  ^^^r^^j^ilJ'^" '"" 
when  insured  in  gross  (as  is  often  the  case  with  hides,  flax,  the  pcrceniafrc 

i«Ni  •/»!  -Ill  i"  calculated  on 

nemp,  &c.),  the  proportion  oi  damage  is  calculated  upon  the  the  whole 
whole  amount  of  each  sjiccified  article  taken  separately,  /.  e,,  enurneratMl**^^* 
the  construction  of  the  memorandum  is  the  same  as  if  it  were  «»i*»cie  on 


hoard. 


(h)  Stcrcns  230.  5th  cd.  (m)  Bcncck^i  Pr.  of  Indcm.  474.  2 

(/}  IkMicckc,    47'J.     2    rhillips    on     Phillipfi  on  Inn.  509. 
lib.  498,  499.  (n)  Hohl  v.  Parr,  1  K«<p.  4  \j, 
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Construction  of  worclcd  **  sugar  free  of  average  under  5  per   cent.i  tobacco 

t\ic  cl&uscs 

warranted  free  free  of  average  under  5  per  cent^  hemp  free  of  average  under 
underl^  r  ^  P^^  cent,  and  so  on  with  the  rest  of  the  enumerated  articles, 
cent,  and  war-  Thus,  if   flax   and   hemp   be   insured   together,   valued   at 

ranted  free  of_,,,  »     ^  ii 

average  under     1000/.:  let  the   aggregate   amount   ot   damage   upon    both 

'*  P" J^^*!^* articles  be  100/.,  t.  f\,  10  per  cent,  on  their  whole  value  taken 

jointly ;  yet,  unless  the  damage  on  each  amounts  to  5  per 
cent,  of  its  value  tjiken  separately,  the  claim  can  be  made 
good  only  on  the  one  on  which  it  exceeds  tliat  amount,  (o) 
(3. )  And  on  all       (3.)  Where,  however,  as  in  the  3  per  cent,  clause,  the  rest  of 
when  fhi^ped     ^hc  cargo.  Under  the  general  tenn  "  all  other  goods^'^  is  war- 
in  bulk,  It  IS      ranted  free  of  averajie,  without  any  specific  enumeration  of 

calculated  on  ^     ^  .       7  .  •'       * 

the  whole  distinct  classcs,  it   is  obvious   that   the   same   rule   caimot 

when  each  dass  apply:  accordingly,  the  practice  is  to  regard  the  whole  of 
of  commodities  ^^^  non-enumeratcd  articles  as  forming  together  one  mass  of 

IS  separately  o       o  •/ 

valued.  projjertj/y  and  then  to  calculate  the  percentage  of  damage  on 

their  aggregate  value  (/?) ;  unless,  indeed,  the  non-enumerated 
articles  have  been  separately  valued  in  the  policy  :  for  then, 
such  separate  valuation  gives  a  distinct  basis  on  which  to  com- 
pute the  damage,  as,  e.g.,  if  coffee  is  valued  at  300/.,  and  tea 
at  3000/.,  the  amount  of  damage  on  the  coffee  must  amount 
to  9/.,  and  on  the  tea  to  90/.,  in  order  to  make  the  under- 
writer liable:  if  it  were  11/.  on  the  coffee,  and  89/.  on  the 
tea,  he  would  be  liable  on  [the  former  only,  and  not  on  the 
latter,  (q) 
(4. )  Where  ^4^^  Where,  however,  large  quantities  of  the  same  description 

in  separate  of  articles,  whether  enumerated  or  unenumerated,  are  made  up 
without '  ^^  separate  packages,  the  damage  must  amount  to  5  per  cent. 

ation  "and^wuii  ^^  ^  P^^  ^^^^^'  ^^^  ^'^^  wholc  aggregate  of  packages  of  the  same 
out  any  clause    class  of  goods,  and  cauuot  be  calculated  upon  each  se])arate 

as  to  payinp:  . 

average  on  each    package. 

fh'^Scentlge  ^^^^^  «"PP^«^  ^^^  hogshcads  of  sugar,  or  101  bags  of 
of  loss  is  calcu-  coffcc,  to  bc  insurcd  free  of  average,  the  former  under  5  per 

culated  on  the  .  /.      ,  /» 

whole.  cent.,  the  latter  under  3  per  cent. :  suppose,  further,  five  of  the 


(o)  StevenH   on   Average,    223.   5th         (7)  2  Phillips  on  Ins.  50G.,  and  the 
ed.     2  Phillips  on  Ins.  504.  case  off  Occnn  Ins.  Comp.  r.  Carring- 

(/»)  2  Phillip?  on  In«.  50G.  ton,  3  Day's  Uep.  357.,  there  cited. 
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hogsheads,  or  three  of  the  bags,  to  be  so  daninged  as  wholly  Construction  of 

-    _  1  1  •  1  •  1   ^^^^  clauses 

imfit  lor  use,  the  underwriter,  upon  the  strict  construction  ol  warranted  free 
the  memorandum,  would  clearly  not  be  liable,  (r)     Of  course,  undc^^^pcr 
if  the  five  hogsheads,  or  the  three  bags,  be  totally  washed  out  «^'"^»  **"**  '^^^' 

^  ranted  free  of 

or  go  to  the  bottom  of  the  sea,  the  assured,  since  Davy  v.  average  under 
Milford,  would,  in  this  country,  be  entitled  to  recover  their     ^^  ^^"  ' 
full  value  as  for  a  total  loss  of  part ;  but  not  as  a  particular 
arerage  loss. 
(5.)  It  is  obvious  that  this  mode  of  estimation  must  in  (5.)  Clauses 

t  /»  my  ■,  i-ii  that  are  inserted 

many  cases  be  untavourable  to  the  assured ;  in  order,  there-  in  practice,  to 

fore,  to  protect  himself  and  render  the  underwriter  liable,  *Jeaicuiating'^*' 

where  otherwise,  on  the  strict  construction  of  the  memo-  the  percentage. 

randum  he  could  not  be  so,  certain  stipulations  have  been 

intnxluced  into  the  policy  oji  behalf  of  the  assured,  as  e.  g. 

"  to  pay  average  on  each  species^  as  though  separate  interests 

separately  insured  :  "  "  To  pay  average  on  ten^jifteeny  or  twenty 

hog$headsy  succeeding  numbers^  as  if  §t.,"  as  before.     If  there 

are  no  numbers,  in  such  case  the  practice  is  to  disregard  the 

ckusc  entirely,  and  to  pay  the  average  only  if  it  amount  to 

the  stipulated  percentage  on  the  whole  quantity,  {s)    To  meet 

the  case  where  manufactured  goods  are  shipped  in  bales  or 

packages,  the  general  clause  inserted  is,  "  To  pay  average  on 

each  package^  as  if  separate  interests  separately  insured,^^  {t) 

The  eflTect  of  these  clauses  is  to  make  the  underwriter 
liable  in  many  cases  where  he  would  have  escaped  from 
liability  altogether  upon  the  strict  construction  of  the  usual 
printed  clauses. 

Thus,  let  1000/.  be  insured  on  ten  cases  of  manufactured   Effect  of  these 

clauses. 

goods  valued  at  lOOi  each  case,  "  to  pay  average  on  each 
package  as  of  separate  interests  separately  insured  :^^  suppose 
five  of  the  cases  to  be  damaged  each  3.  per  cent,  or  15/.  in 
the  whole:    then   compensation  may  be  claimed  from  the 


(r)  1    Magcns   73.      Stevens,  224.         (t)  Stevens,  220.  5tli  cd. 
5th  «d.     Benecke,  474. 

(«)  Benecke,   Pr.  of  Indena.    478., 
and  see  note,  ibid. 

3  K  4 
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Construction  of  underwriters,  thoiigli,  without  the  clause,  tlie  loss  must  have 

warraiucd'frce    amounted  to  501.  in  order  to  make  them  liable,  (m) 

of  average  jf  ^jj^  damajcc  exceeds  the  required  per  centa^^e  on  the 

under  5  per  '^^  .  , 

cent,  and  war-  wliolc  auiount,  the  assurcd  may,  at  his  option,  calculate  the 

average  under  percentage  either  on  the  whole  amount  or  on  the  damaged 

sil^'^c^"^-  _  packages. 
Where  dama^re       Thus,  siipi)osing,  ou  the  samc  data,  one  of  the  cases  to  have 

exceeds  tlje  rc> 

quired  per-        bccn  damaged  50  per  cent,  or  50/.,  and  the  rest  to  anive 

whoi^ainount  ^^^^^g^^^  ^"^7  1  P^^  ccut.,  the  assured  may  recover  the 
Gs  well  OS  ou  amount  of  damage  on  the  nine  cases,  though  under  tlic 
lots.  required  per  centage,  because  the  whole  damage  exceeds  5  per 

cent.,  on  the  whole  value.     The  reason  is,  that  this  clause, 
having  been  introduced  for  the  benefit  of  the  assured,  must 
be  construed  in  his  favour,  (v) 
Liijoralcon-  ]\ii..  Stcvcns  savs  tliat  the  insertion  of  these   clauses  is 

Btruction  where  *' 

these  clauses      SO  much  a  matter  of  general  usage  whenever  goods   are 

arc  not  inserted.    .  ^     ^•       .    p  xi.   •        i  p  i.x  r     ^ 

insured  direct  from  theu:  place  oi  growth  or  manufacture, 
that,  even  when  omitted,  the  policy  is  acted  upon  as  though 
they  had  been  introduced,  (w) 
Tiie  premium         jj.  ]^^^  i^^^^  decided  in  the  United  States  that,  in  order  to 

and  costs  of  in- 
surance are  in-    calculate  whether  the  percentiige  of  loss  amounts  to  5  or  3 

value  on  which  pcr  ccnt.  OU  the  insurable  value  of  the  goods,  the  premium  is 
the  percentage    ^    ^     deducted  from  that  value  (x) :  but  no  such  principle 

of  loKs  IS  to  be  ^    '  *  * 

calculated.         appears  to  be  acted  upon  in  this  country ;  on  the  contrary, 

the  rule  here  is  that  the  underwriter  is  liable  whenever  the 
loss  (under  the  limitations  already  pointed  out)  amounts  to 
5  per  cent,  or  3  per  cent,  on  the  value  in  the  policy,  or  on 
the  prune  cost  phis  the  premium  and  other  costs  of  insurance. 

If  the  percent-        i^  appears  to  have  been  the  intention  of  those  by  whom 

aRc  exct-ed.s  the  **  /»-ijii 

required  thc  clausc  was  first  mtroduccd,  that  the  surplus  only  of  loss 

3erwritcr  is  abovc  the  5L  or  3Z.  per  cent,  should  be  paid  by  the  under- 
liable  for  the      ^^Titer  I  the  practice,  however,  in  this  country,  has  uniformly 

whole  amount  *  ^  j 

of  loss,  and  not  bccu  that,  whcu  thc  loss  cxcccds  the  excepted  amount  of 

merely  for  thc 
surplus. 

(u^  Stevens  on   Average,  22G.  5th         (w)  Stevens  on  Average,  225.  5th 

cd.  cd. 

(r?  Ha;;edom  r.  Whitmore,  1  Stark.         (x)  f  Brooke  r.  Oriental  Ins.  Comp., 

157.     Stevens  on  Average,  226.  5th  7  Pickering^s  Rep.  509. 
cd.     Deneck^,  Pr.  of  Indcm.  476. 
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^rccntAgc,  the  underwriter  id  liable  for  the  full  amount  of  Construction  of 

be  l0S£,  and  not  only  for  the  surplus,  (y)^  warranted  free 

of  average 
under  5  per 
cent.,  and  war- 
ranted free  of 

gElCT.  II.    Warranties  to  he  free  of  Sehure  and  Confiscu"  average  under 

3  per  cent 

tion  in  Port  of  Discharge^  and  other  excepted  Risks, 

%  322.  Durinir  the  last  war,  when  almost  all  the  ports  of  Warranties  to 

.  .  .  .  .  .      be  free  of 

l\\c  Tialtic  were  in  a  state  of  occasiimal   hostility  to  this  sciinrc  and 
country,  and  the  adventurous  expeditions  to  those  seas  were  port  of* dia-  * 
undertaken  without  any  fixed  destinations  (the  election  of  ^^^^rgo,  and 

•^  ^  ^  ^  ^         other  excepted 

the  ports  of  discharge  being  necessarily  left  to  the  captain's  risks, 
discretion,  according  to  the  exigencies  of  the  case),  it  became  ^Varrnnty  to  bo 
frequent  for  the  underwriters  to  insert  a  stipulation  that  ilJI^ij^p^"*^ 
they  should  not  be  answerable  for  the  risk  of  capture,  seizure, 
or  confiscation  in  the  ship's  port  of  discharge. 

Various  cases  were  decided  on  the  construction  of  these  What  shall  be 
clauses,  in  most  of  which  the  sole  question  was,  whether  the  ship's  port  of 
ship,  at  the  time  of  seizure,  was  in  that,  which,  with  reference  ^\^i',)n^f|jg 
to  the  nature  of  the  risk,  and  the  whole  circumstances  of  the  meaning  of  the 
c^  could  fairly  be  regarded  as  her  port  of  discharffe,  within 
"ic  contemplation  of  the  parties  to  the  policy.     The  courts, 
as  the  nature  of  the  subject  required,  exercised  great  liberality 
of  construction  in  forming  a  judgment  on  this  point,  guiding 
themselves  rather  by  the  nature  of  the  risk  and  the  intention 
of  the  parties,  than  by  the  strict  and  legal  meaning  of  the 
tenn  port. 

Hence,  it  was  decided  by  Lord  Ellenborough,  that  if  a  ship, 
*•  warranted  free  from  capture  and  seizure  in  her  port  of  dis- 
chaige,"  once  come  within  the  danger  of  capture  from  the 
land,  for  the  purpose  and  with  the  intention  of  discharging 
her  cargo,  she  should  be  considered  to  be  in  her  elected  port 
of  discharge  within  the  meaning  of  this  warranty ;  and  this 
Triether  she  come  to  an  anchor  in  an  open  roadstead  outside 
a  harbour,  the  same  being  a  place  where  ships  of  burden 


(y)  Stetens  on  Average,  237.  5th     United   States.      2   Phillips  on   Ins. 
ed.    The  practice  ii  the  same  in  the    510. 
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Warranties  to 
be  free  of 
seizure  and 
confiscation  in 
port  of  dis- 
charge, and 
other  excepted 
risks. 


Warranty  to 
be  free  of  eon- 
Jitcation  in 
port  of  dis- 
charge. 


Warranty  to  be 
free  of  capture 
and  seizure  in 
port  gene- 
rally. 


usually  unload  (r);  or  He  on  and  ofF  in  a  river  forming  tlic 
estuary  of  a  port,  waiting  for  intelligence  (a) ;  provided  in 
each  case,  that  this  be  done  for  the  purpose  and  with  a  dee«ign 
of  discharging  there ;  of  which  purpose  and  design  the  jurj' 
arc  the  best,  and,  indeed,  only  proper  judges,  (b)  If,  on  the 
other  hand,  the  ship  be  moored,  not  only  outside  the  harbour, 
but  in  the  open  sea,  outside  the  roadstead,  in  which  ships 
usually  discharge  their  cargoes,  though  she  be  there  captured 
by  a  force  from  the  shore,  this  is  not  a  loss  from  which  the 
underwriters  arc  protected  by  the  warranty,  (c) 

Confiscation  means  more  than  capture,  and  imports  ^^  «in  act 
done  in  some  way  on  the  part  of  the  government  of  the 
country  where  it  takes  jJace,  and  in  some  way  beneficial  to 
that  government,  though  the  proceeds  need  not,  strictly 
speaking,  be  brought  into  its  treasury."  (</)  Hence,  where 
a  ship,  "  warranted  free  from  confiscation  by  the  government 
in  the  ship's  j>ort  or  ports  of  discharge,"  was  boarded  in 
Pillau  roads  (a  Prussian  port)  by  two  parties,  one  of  Prussian 
soldiers,  the  other,  part  of  the  crew  of  a  French  privateer, 
and  being  carried  into  Pillau,  the  decision  of  the  matter  was 
referred  by  the  Prussian  courts  to  the  Imperial  Council  of 
Prizes  in  Paris,  by  which  tribunal  the  ship  and  cargo  were 
condemned  as  prize  to  the  French  captors,  and  the  property 
given  up  to  them ;  this  was  held  not  to  be  a  confiscation  by 
the  Prussian  government,  and  therefore  not  a  risk  excepted 
by  this  warranty,  {e) 

The  courts  put  a  different  construction  on  the  warranty  to 
be  free  of  capture  in  the  ship's  "  port  or  discharge,^  and  on 
the  warranty  to  be  free  of  capture  "  in  port  of  ports  "  gene- 
rally. (/)    In  the  first  case,  as  we  have  seen,  they  considered 


(z)  Dalglelsh  e.  Brooke,  15  East, 
1>95m  the  lending  case  on  the  subject  of 
this  warranty.  Oom  v,  Taylorf  S 
Camp.  204.  ISIaydhew  v.  Scott,  ibid. 
205.,  overruling  Keyser  v.  Scott,  4 
Taunt.  aCiO. 

(a)  Jarinnn  r.  Coopc,  l.T  East,  n94. 
S.  C.  2  Camp.  613. 

(h)  Ileyner   p.    Pearson,   4  Taunt. 
662.     Levin  r.  Ncwcnham,  ibid.  722, 


(c)  Mcllish  V.  Staniforth,  S  Taunt 
499.  Levy  r.  Vaughan,  4  Taunt. 
387.  Keyser  o.  Scott,  ibid.  660.  Levin 
V.  Newcnham,  ibid.  722. 

(d)  Per  Lord  Ellenborough  in  15 
East,  £69. 

{e)  Li'vi  w.  Allnutt,  15  East,  267. 
(/)  Per  Lord  Ellenborough  in  Jar- 
man  V.  Conpc,  2  Camp.  614. 


WABRANTY   TO  BE   FREE   OF   SEIZURE   IN   PORT,   ETC.  873 

the  intended  place  of  loading  "  the  port  of  discharge,"  though   Warranties  to 

an  open  roadstead,  and  not  infra  prcBsidia  partus :  in  fact,  as  seizure  and 

Mr.  J.  Bayley  expressed  it,  in  Jarnmn  v.  Coapc,  the  word  "^rt  oi^S^?  '"^ 

pffri  in  such  warranties  was  regarded  as  used  in  contradis-  charge,  and 

tinction  to  the  high  seas,  (jr)     On  the  other  liand,  they  de-  risks. 

termined  that  a  warranty  against  capture  in  port  geiierally 

could  not  be  avaikble  for  the  underwriters,  unless  the  ship, 

at  the  time  of  capture,  was  actually  within  some  port ;  and 

that  it  was  not  sufficient,  under  such  a  warranty,  that  she 

should  then  be  in  an  open  roadstead,  where  ships,  in  ordinary 

circumstances,  sometimes  lighten,  but  never  discharge,  their 

cwgoes  (K) ;  nor  within  the  headlands  which  form  the  mouth 

of  a  river.     Hence,  where  a  ship,  insured  from  liotterdani 

to  London,  and  "  warranted  free  from  capture  in  port,"  was 

<^ptured  while  lying  at  anchor  off  Ghorce,  in  the  river  Macs, 

w^ithin  the  headlands  which  form  the  mouth  of  that  river, 

the  underwriters  were  held  liable.  (2) 

Where  the  policy  contains  a  warranty  against  capture  in  The  declaration 
ship's  port  of  discharge,  it  is  not  necessary,  in  declaring  for  neffatWe  that 
a  loss  by  seizure,  to  negative  that  it  was  in  port ;  at  least,  f*'®  seizure  was 
such  declaration  will  be  held  good  after  verdict.  (J) 

If  a  ship  with  such  a  warranty  be  lost  under  such  circum-  Where  perils  of 
stances,  that  the  proximate  cause  of  loss  is  perils  of  the  seas,  ^  roxTmaTc*  ^^^ 
though  she  be  also  captured  and  condemned,  the  underwriter  cause  of  loss, 

.1,  111  ./.  1111      the  underwriter 

Win  not  be  protected  by  the  warranty :  if,  on  the  other  hand,  is  not  exempted 
although  she  may  have  been  severely  damaged  by  sea  perils,  rJnty*  aJf^^ 
and  thereby  exposed  to  seizure,  yet,  if  the  capture  and  con-  "^^^^  ^^^  ^^'^ 

J«        .        .        ,  .  PI  though  brought 

•'cwnation  is  the  proximate  cause  of  loss,  the  underwriter  about  by  the 

will  li  discharred.  •  perils  of  the 

^  w*w^"«"oC\*»  seas,  IS  proxi- 

Thns,  where  a  ship,  "  warranted  free  from  American  con--  |"*^^y  caused 

-  ^  *  *^         •^  by  capture  and 

^Wfl&w,"  was  driven  upon  the  rocks,  and  much,  though  condemnation, 
onlj  partiaUy,  damaged  in  trying  to  escape  by  night  out  of  ^;*^®  *'•  'L**^^"' 
"le  j)ort  of  New  York  from  an  American  embargo,  but  the 
next  day,  having  been  deserted  by  her  crew,  was  got  off  by 

io)  Per  Bayley,  J.,  in  Jarman  r  (i)  Baring  v.  Vaux,  2  Camp.  541. 

Coufe,  13  East,  f?9«.  (j)  Ruckcr  p.  Green,  15  East,  1.'88. 

{k)    Brown  p.   Ticmcjr,    1   Taunt. 
517. 
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Warranties  to     the  Amcricaiis  and  condcmnccl  by  them  for  breach  cf  the 

Im.'  True  of 

seizure  and        embargo,  tlic  Underwriters  were  held  to  be  protected  from  a 

port  of  d\\^  '"     <^^^^^  ^^^'  ^^^^1  ^^^^  ^y  tl^c  warranty  {k) ;  but  where,  under 
chargo,  and        a  policy  on  goods,  dcstiucd  for  the  South  American  rcpub- 

otlier  excepted       ^  x         .^  o 

risks.  licans,  and  "  warranted  free  from  capture  and  seizure,"  the 

llahn^o~Cor~   ^^^H^  ^^^^  totally  wrcckcd  on  the  sands  about  eight  or  nine 
bctt,  2  Uingii.     miles  from  her  port  of  destination,  and  the  goods  were  taken 

from  the  wreck  in  a  sea-damaged  state,  and  confiscated  under 

the  authority  of  the  Spanish  lloyalists,  who  had  then  got 

possession  of  the  port,  it  was  held,  that  here  the  proximate 

cause  of  loss  was  the  perils  of  the  seas,  and,  therefore,  that  the 

underwriters  were  liable,  notw^ithstanding  the  warranty.  (/) 

O'lleilly  r.  Whcrc  a  ship,  warranted  "  free  of  capture  and  seizure,  and 

A^^Couip/       the  consequences  thereof  in  her  port  of  loading,"  in  order  to 

4  Canapb.  246.    ^yQjj  g^i^jj  scizurc  ran  to  sea  before  she  was  properly  loaded, 

and  was,  in  consequence,  obliged  to  put  into  a  port  out  of 
the  course  of  the  voyage  insured,  it  was  held  that  the  under- 
writers, under  this  policy,  were  not  liable  (wi);  but  where 
the  freight  of  the  same  ship  was  insured  by  a  policy  which 
did  not  contain  this  warranty,  it  was  held  that  they  were 
liable  for  the  same  loss.  (ii) 
Warranty  to  be       It  Is  customary  at  Lloyd's  to  Insure  live  stock  with  a 

free  of  mortal-  ,       /.         p  t  i    •       •  m         i    • 

ity  and jeiti-      "  warranty  to  be  iree  from  mortality  and  jettison;     and,  in 
*""•  practice,  underwriters  so  insuring  are  not  considered  liable 

lor  any  loss  arising  from  mortality  or  death  of  cattle,  where 
the  ship  arrives  safe,  but  only  w^here  the  ship  is  lost  and  the 
animals  are  drowned. 

This  usage,  though  undoubtedly  established  at  Lloyd's, 
has  been  deftrmined  to  be  only  legally  binding  upon  those 
who  can  be  shown  cognizant  of  it,  either  in  fact,  or  pre- 
sumptively from  residence  in  London  or  from  being  in  the 
habit  of  transacting  insurance  business  at  Lloyd's,  (o) 

In  order  to  avoid  all  possibility  of  misconception,  it  would 

(*)  Llvic  V.  Jansen,  12  East,  048.  («)  O'Reilly   r.    Gonne,   4    Camp. 

(/)  Hahn  v  Corbett,  2  Bingh.  COJ.  249. 

9  Moore,  390.  ('>)  Cabay  r.  Lloyd,  3  B.  &  Cr.  793. 

(•«)  O'Ueilly  r.  Royal  Exch.  Ass.  5  Dowl.  &  Ryl.  641. 
Comp.,  4  Camp.  246. 
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seem  advisable  for  underwriters  on  live  stock  who  wish  thus  7^  "'"nties  to 

be  free  or 

to  limit  their  liability,  to  warrant  themselves  free  from  all  seixurc  und 
loss  of  any  kind  on  the  animals  insured  if  the  ship  arrives  port  of  dis- 

aife,  charge,  and 

otlier  excepted 

We  have  already  seen  what  losses  will  and  what  will  not  '»»*'»• 
be  considered  as  falling  within  the  exception  of  losses  by 
mortality,  (p) 

(p)  Titham  r.  Hodgson,  6  T.  Rep.     Aid.  107.   Gabay  v»  Lloyd,  3  B.  &  Cr. 
£36.    Lawrence  v.  Aberdein,  5  B.  &     793. 
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CHAP.  IV. 


OF   GENERAL   AVERAGE. 


In  the  three  precediDg  chapters  we  have  considered  losses 
as  covered  or  not  covered  by  the  i)olicy :  in  the  two  which 
follow  under  the  head  of  general  and  particular  average,  we 
shall  have  to  consider  them  witli  reference  to  their  producing 
cause  and  the  mode  of  their  compensation:  in  treating  of 
total  and  partial  loss  we  shall  regard  them  with  reference  to 
the  amount  of  damage  sustained  by  the  thing  insured  and 
the  corresponding  extent  of  the  assured's  claim  upon  the 
underwriter. 

In   the  present  chapter  we  propose   to  treat  of  general 
average  under  the  following  heads :  — 

Sect.  I.  Principles  of  the  doctrine  of  general  average. 

Sect.  11.  General  average  losses  —  sacrifices  for  the  common 
benefit. 

Sect.  III.  General  average  losses — extraordinary  expendi- 
tures for  the  common  benefit. 

Sect.  IV.  What  contributes  to  general  average. 

Sect.  V.  Principles  of  adjustment,  as  applied  to  different 
kinds  of  general  average  losses. 

Sect.  VI.  Mode  of  estimating  tlie  amount  of  loss  for  the 
purposes  of  general  average  adjustment. 

Sect.  VII.  Mode  of  estimating  the  value  of  the  property 
saved  for  the  purposes  of  general  average  adjustment. 

Sect.  VIII.  Of  foreign  adjustment. 

Sect.  IX.  Liability  of  owners  of  ship,  freight,  and  cargo,  for 
general  average  contribution. 

Sect.  X.  Liability  of  underwriters  in  respect  thereof. 
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Sect.  L  Principles  of  the  Doctrine  of  General  Average. 

§  323.  The  term  "  general  average  "  is  used  indiscriminately,   principles  of 
sometimes  to  denote  the  hind  of  loss  which  gives  a  claim  to  ^^^l  ^^ 
general  average  contribution^  and  sometimes  to  denote  such  con^  ™ge. 
tributian  itself:  in  order  to  avoid  confusion^  it  would  have  been   General  ave- 
better  to  use  the  term  general  average  lossy  when  speaking  of  "Sit  ***""" 
the/brwier,  and  general  average  contribution,  when  speaking  of 
the  latter.     All  losses  which  give  a  cMm  to  general  average 
contribution  may  be  divided  into  two  great  classes —  1.  Those   General  ave- 
which  arise  from  sacrifices  of  part  of  the  ship  or  part  of  the  d^dJ^tnto 
cargo  purposely  made  in  order  to  save  the  whole  adventure  *^<>  g'®** 
from  perishing.     2.  Those  which  arise  out  of  extraordinary 
expenses  incurred    for   the  joint    benefit  of  both  ship  and 


cargo. 


Losses  of  the  first  class  are  those  which  are  alone  men- 
tioned in  the  text  of  that  Shodian  Law  which  is  generally 
r^arded  as  the  foundation  of  the  whole  doctrine  of  general 
•rerage  (a) :  but  it  is  evident  that  expenses  incurred  by  the 
owner  of  part  of  the  adventure  for  the  joint  benefit  of  the 
whole  give  just  as  valid  a  claim  to  contribution  in  general 
average  as  any  other  species  of  loss  intentionally  incurred 
for  the  same  purpose ;  and  they  have  been  accordingly  ad- 
mitted to  give  such  a  claim  by  the  law  and  practice  of  all 
maritime  states. 

The  only  distinction  between  these  two  classes  of  losses,  is  Practical  dis- 
in  the  principles  upon  which  they  arc  contributed  for,  which,  ^^.^^  the  two. 
as  we  shall  see  in  the  sequel,  vary  in  the  two  cases :  and 
upon  this  ground  it  becomes  of  practical  importance  to  bear 
the  distinction  in  mind. 

A  general  average  loss,  therefore,  may  be  defined  to  be  "  a  Definition  of 
few  arising  out  of  extrcunrdinary  sacrifices  made,  or  extra--  i^es.  *^*"*^* 


(a)  The  bare  text  of  that  law,  in     in  terms  solely  to  the  case  of  jettison ; 
&et,  does  not  cztend  to  the  sacrifice     **  jactus  factus  levands  navis  gratia." 
trcQ  of  part  of  lAc  thip,  and  is  confined 
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Principles  of      Ordinary  expenses  incnrrcd,  for  the  joint  lenefU  of  ship  and 

the  doctrine  of    ^,,„^^  »  //A 
general  ave-         ^"'^^-    (^)^ 

"s*'-  The  plainest  principles  of  equity  require  tliat  the  sacrifices 

Principle  of       80  Submitted  to  should  be  made  good  (sarciantur) ;  and  the 
contribution.      cxpcHses  incurred  be  repaid^  by  a  genenJ  contribution  from 

all  those  benefited  by  either  the  one  or  the  other,  in  propor- 
tion to  the  value  of  the  projxirty,  which  those  sacrifices  and 
expenses  have  been  instrumental  in  savinfj.  (c)     Hence,  a 

Definition  of  *        ,  .,      .  ,        ,   ..      i        , 

general  average  general  average  contribution  may  be  defined  to  be  a  contn- 
contn  ution.      i)ution  by  all  parties  in  a  sea  adce?iture,  to  make  good  tlie  loss 

which  has  been  sustained  hy  one  or  more  of  their  cO' adventurers, 

from   sacrifices   made   or   expenses  incurred  for   the  general 

benefit,  (d) 

Adjustment  of       The  amount  paid  by  each  of  the  co-adventurers,  as  liis  share 

and  liability  of  of  the  Contribution,  is  exactly  proportioned  to  the  value  of 

tiie  under-         jjjg  property,  as  finally  saved  by  the  sacrifice^  or  at  the  time 

it  was  benefited  by  the  expenditure ;  this  sum  is  asccrtxiined 
in  most  cases  directly  after  the  ship's  arrival  at  her  port  of 
destination,  and  is  there  assessed  upon  each  of  the  co- 
adventurers,  who  are  in  law  primarily  liable  to  the  party 
who  has  suffered  by  the  loss :  if^  however,  they  are  insured, 
they  are  entitled  to  claim  from  their  underwriters  the  same 
proportion  of  the  sum  insured  in  the  policy,  as  the  amount 
assessed  upon  them  by  way  of  contribution,  bears  to  the 
whole  value  of  their  property,  as  saved  by  the  sacrifice,  (e) 
In  practice,  accordingly,  whenever  ship  or  goods  are  insured, 
general  average  losses,  when  their  amount  is  once  ascertained, 
are  settled  by  the  underwriters.  The  process  by  which  the 
amount  of  damage  is  ascertained,  and  the  different  sums  to 
be  paid  in  contribution  for  it  arc  assessed  upon  the  parties 
interested,  and  made  good  to  them  by  the  underwriters,  is 
called  the  adjustment  of  general  average. 


{b)  Per  Lawrence,  J.,  in  Birklcy  «.  xncrccs  suas  salvas  habucrint.     Dig. 

Presgrave,  1  East,  228.  lib.  xiv.  tit.  2. 

(f )  ^ICquissimum  cnim  est  commune  (d)  See    Stevens    on    Average,   S. 

dctrimcntum  fieri  corum,  qui  propter  5tli  cd. 

amissas  rei  aliorum,  consecuti  sunt,  ut  (r)  I  IMagens  on  Ins.  55. 
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§  324.  Having  thus  given  a  brief  sketch  of  the  doctrine  Principlen  of 
of  general  average,  let  us  proceed  to  examine  it  more  in  g^enl  lie!  ** 
detail,  and  commence  by  inquiring  into  the  characteristics  ^^^ 
of  those  losses  which  give  a  ckim  to  general  average  con-  A  general  ave- 
tiibution.   The  leading  characteristic  of  a  general  (as  distinct  J2uU*ftom"he 
finxn  a  particular)  average  loss,  is,  that  it  is  the  intentional  •^ofmMiu 
Rsolt  of  the  act  of  man,  not  the  inevitable  result  of  the  perils 
insiired  against ;  it  arises  from  damage  purposely  submitted 
'  tOy  or  directly  effected  by  the  agency  and  will  of  man ;  not 
loddentally  caused  by  the  agency  of  the  winds  and  waves.  (/) 

A  storm  arises :  the  ship  is  making  water  with  every  sea, 
or  is  drifting  in  upon  rocks  and  breakers,  and  in  imminent 
dai^  of  being  lost :  if  goods  are  thrown  overboard  to  lighten 
her,  or  masts  cut  away  to  bring  her  up,  the  damage  so  sus- 
tained by  the  owner  of  the  goods  or  the  ship,  is  a  loss  which 
gives  them  a  claim  to  general  average  contribution ;  in  other 
words,  is  a  general  average  loss.  If,  under  similar  circum- 
ftanees,  instead  of  being  thus  sacrificed  for  the  common  safety, 
the  goods  are  washed  out  by  the  waves,  or  the  mast  snapt 
Muider  by  the  wind,  the  loss  falls  entirely  upon  the  party 
whose  property  was  thus  damaged ;  in  other  words,  is  a  par- 
ticular average  loss. 

In  order  to  entitle  the  party  sustmning  such  loss  to  a  The  loss  mutt 

1  A  •!_    ^«         "a  X  A      1  1  ^  incurred  for 

general  average  contribution,  it  must  appear  to  have  been  the  benefit  of 

incorred  with  a  view  to  the  general  safety  of  the  whole  **»«»*<*•<*• 

idventure  (tL «.  of  the  ship,  cargo,  and  freight).    The  principle 

of  the  Rhodiaa  law  is,  ut  omnium  contribtttiane  sarciatur 

ftodpro  OMKIBU8  datum  est  {g)    The  loss,  which  is  to  entitle 

one  of  the  co-adventurers  to  a  contribution  from  a//,  must 

be  suffered  for  the  sake  of  all;  and  accordingly  we  find  that 

the  sea  laws  of  the  Middle  Ages  invariably  required  that  the 

master,  before  he  could  claim  a  general  average  contribution, 

ihoold  swear  that  the  sacrifice  was  made  to  save  the  ship,  the 

cargo,  and  the  lives  and  Kherties  of  the  crew,  (h) 

if)  EuKfigon,  chap.  lu.  aeet.  39.         (A)  "  Pour  saufver  leiirs  corps,  la 

voLlp.  588.  cd.  1S87.  ncef,    et    les     darre<[«8.**      Jugeniena 

(f)  Di^  lib.  xiT.  tit  S.  £  1.  d*01eron,    art   8.      Pardessiu,    I^is 

3L 
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Principles  of  So  it  has  been  held  in  this  countrj,  that  where  the  general 

general  ave-  safctj  of  the  whole  adventure  is  not  imperilled,  a  loss  incurred 

"*^;^ for  the  safety  of  a  part  thereof  cannot  give  a  claim  to  con- 

Where  the  tribution  in  general  average.     Thus,  where  a  mob  in  Ireland 

flTsneral  safetv 

of  the  whole  boarded  a  ship  partly  laden  with  com,  and  would  not  leave 
nori^^ilfed,  ^®^  *^  ^^^^^  ^^  Compelled  the  captain  to  sell  them  the  com 
a  loss  incurred    at  a  Certain  low  rate ;  it  was  contended,  on  the  part  of  the 

&r  the  safety  of 

part  gives  no  assured,  that,  as  the  captain  was  thus  obliged  to  let  the  people 
trib^tion.^"'  ^'^^  ^^'^  com,  in  order  to  induce  them  to  spare  the  rest  of  the 
Nesbittt;.  cargo,  this  was  a  general  average  loss;  but  Lord  Kenyon 

4  T.  Rep»  t'sSw    held  that  this  was  not  so,  because  the  whole  adventure  never 

was  in  jeopardy :  for  the  persons  who  took  the  com  intended 
no  injury  to  the  ship,  or  any  other  part  of  the  cargo,  but  the 
com.  (i)  Upon  the  same  principle  Mr.  Beneck6  maintains 
that  if  the  m^ter  of  a  neutral  ship  who  had  secretly  taken 
enemy's  goods  on  board,  should,  from  fear  of  having  these 
goods  confiscated,  slip  his  anchor,  or  throw  those  particular 
goods  overboard,  neither  he  nor  the  owners  of  these  goods 
would  have  any  claim  to  contribution  upon  the  other  parties 
to  the  adventure,  because  such  sacrifice  was  made  not  to 
save  the  whole,  but  only  a  part,  (j)  In  the  same  way,  where 
expenditures  appear  to  have  been  made  not  for  the  joint 
benefit  of  both  ship  and  cargo,  but  for  the  benefit  either 
of  the  ship  alone,  or  of  the  cargo  alone,  they  can  give  no 
claim  to  general  average  contribution,  but  will  be  a  charge 
on  the  owner  of  the  particular  interest  benefited  thereby. 
Thus,  as  we  shall  see  more  at  large  hereafter,  the  expenses 
of  making  a  port  of  distress,  in  order  to  r^t,  are  a  general 
average  loss,  because  the  act  of  making  the  port  is  for  the 
common  benefit  both  of  the  ship  and  cargo.  (A)  But  the 
expenses  of  repairing  the  ship  after  the  port  is  once  entered^ 


Mar.,  vol.  i.  p.  328.     **  Tho  beholden  Pardessus,  Lois  Mar.,  vol.  ii.  p.  I04« 

ihr  Lift,  Schiff,  und  Gut.**     Laws  of  chap.  97.  of  the  Italian  translation. 
Wisbuy,  art.  22.  Pardessus,  Lois  Mar.         (•)  Nesbitt    v,   Lushingtoo,    4    T. 

vol.  L  p.  476.     **  Les  personnes,  et  le  Rep.  783. 

haver,  et  tot  quant  091  ha.**    Consolato         (J)  Beneck^,  Pr.  of  Indem.  223. 
del  Mare,  c.54.  of  the  original  Catalan.        Ik)  Seepott^  Sect  IIL  Art  3.] .  j 
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fill  solely  upon  the  ahipowner  himBelf.  for  whose  benefit  Principles  of 

iiv,  .,,,v  ^  doctrine  of 

tlone  they  have  been  incurred,  (i)  general  ave- 

The  general  safety  of  the  whole  adventure  must  also  be  "^ 


the  moHve  for  the  sacrifice ;   and  if  made  with  any  other  35*  «*°"^^ 

'  safety  must  be 

oijectyitcan  give  no  claim  to  a  general  average  contribu-  the  06^  of  the 

tkuL    Thii8»  where  the  captain  of  a  ship  which  was  just  on 

tlie  point  o£  capture  threw  overboard  a  quantity  of  dollars, 

not  to  save  the  ship  and  cargo^  but  merely  to  prevent  the  dol^ 

kn  from  falUng  into  the  enemi/$  hands,  this  was  held  not  to 

be  such  a  jettison  as  could  entitle  the  owner  of  the  dollars  to 

s  genend  average  contribution,  (m) 

It  has  also  been  laid  down  that  not  only  must  the  sacrifice  Query,  whether 
be  made  with  a  view  to  the  safety  of  the  whole  adventure,  be  averted  by 
but  diat  it  must  also  accomplish  that  object,  at  least  for  the  orde^S  gWe  a 
time,  otherwise  it  can  give  no  claim  to  a  general  average  ^^'^  ^  g^«- 

ral  averaffe 

contribution,  (n)     It  is  quite  clear,  indeed,  that  if  both  ship  contribution? 

•nd  cargo  entirely  perish  in  spite  of  the  sacrifice,  so  that 

nothing  of  either  comes  to  the  hands  of  their  respective 

ownen,  no  contribution  whatever  is  due.     The  really  di£B- 

eolt  question  arises  in  cases  where  the  ship  is  wrecked  by 

the  agency  of  the  very  peril  to  avert  which  the  sacrifice  was 

mtde,  but  the  goods  or  a  part  of  them  are  saved :  in  such 

cues  does  that  which  is  saved  contribute  for  that  which  has 

been  sacrificed  ?     The  question  is  one  of  great  nicety  and 

some  doubt  i  for  which  reason  it  has  been  thought  better  to 

iteerve  its  discussion  to  another  part  of  the  chapter  than  to 

introduce  it  here,  where  the  object  is  to  enumerate  only  the 

undoubted  requisites  of  a  general  average  loss.  (0) 

It  is  an  undoubted  requisite  of  a  general  average  loss  The  loss  must 
that  it  should  have  been  incurred  under  the  pressure  of  a  under  the  pres- 
raJ  and  imminent  danger.     The  sacrifice  may  have  been  n^t  daMer!' 
^nuAfide  made  with  a  view  to  the  general  safety ;  but  it  can 
give  no  claim  to  contribution  unless  that  safety  shall  appear 


(0  See/MMi;  Sect.  III.  Art.  S.  last  edition  (a.s.  1844)  of  Chancellor 

(«)  Butler  suWildmao,  3  B.  ft  Aid.  Kent's  Comm.,  toL  iil  p.  SS4.  note 

3M.  (c). 

(a)  See  fhm   authoritiea   oolleeted,  (o)  See  pott^  Sect  V. 

n4  the  molt  giTcn  as  above,  in  the 
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Principles  of  to  have  been  really  endangered.  I  am  not  bound  to  make 
general  ave-       good  to  another  a  loss  he  has  intentionally  incurred,  with  a 

^^^ view  to  my  benefit,  if  such  loss  was  one  which  a  man  of 

ordinary  firmness  and  sound  judgment  would  not,  under  the 
circumstances,  have  submitted  to.  The  sacrifice  must  have 
been  made  under  the  urgent  pressure  of  some  real  and  imme» 
diately  impending  danger^  and  must  have  been  resorted  to  as 
the  sole  means  of  escaping  destruction. 

"  In  order  to  give  a  claim,"  says  Emerigon,  "  to  a  general 
average  contribution,  it  is  not  enough  that  a  jettison  has  been 
made :  that  measure  must  have  been  forced  upon  those  re- 
sorting to  it  by  the  fear  of  perishing,"  {par  la  crainte  de  perir). 
"  A  panic  terror,"  says  the  same  great  writer,  "  will  not  excuse 
the  captain  who  has  had  recourse  to  a  jettison  without  being 
forced  to  it  by  real  danger."  (/?) 
The  sacrifice  The  old  sea-laws  detail  with  great  minuteness   all   the 

aortecTto  with-  ^^"^8  which  ought  to  be  obscrvcd  by  the  captain  before  pro- 
out  such  deli-  cceding  to  make  any  sacrifice  for  the  general  safety,  (j)  In 
case  may  admit  modem  times  Mr.  Stevens  gives  it  as  the  practical  rule  to  be 

observed,  where  the  case  admits  of  it,  that  the  master  should 
consult  the  most  experienced  of  the  crew  and  the  supercargo, 
if  there  be  one  on  board ;  and  then  make  as  minute  an  entry 
in  his  log-book  as  the  case  may  require,  and,  inoimediately  on 
arriving  at  the  first  port,  note,  and,  if  possible,  extend  his 
protest,  (r) 

It  is  obvious,  however,  that  in  those  cases  of  desperate 
and  urgent  danger,  which  allow  no  time  for  hesitation  and 
discussion,  no  greater  degree  of  deliberation  sho&ld  be  required 
than  may  be  necessary  to  rescue  the  measures  resorted  to  firom 
the  reproach  of  rashness. 

The  rule  of  consulting  the  crew,"  says  Lord  Kenyon, 
is  rather  founded  on  convenience,  and  to  avoid  dispute 


if 


(/))  Emerigon,   chap.  xiL    sect.  39.  art.  97.  109.  of  the  Italian  translation, 

▼o1.  i.  pp.  587»  588.  ed.  1 827.  caps.  54.  56.  of  the  original.   See  Par- 

(9)  Jugemens    d*01eron,    art  8,  9.  dessus,  Lois  Maritimes,  voL  ii  pp.  I04 

Pardessus,    Lois    Maritimes,    vol.    i.  — 112. 

p.  328.     Laws  of  Wiabuy,  art  20,  21.  (r)  Ste?ens  on  Average,  29.  5th  ed. 
ibid.   p.  475.    Consolato    del    Mare, 
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than  on  necessity."  (s)    "  A  consultation  with  the  officers/'  Principles  of 

,  ,         the  doctrine  of 

raurks  Mr.  J.  Story^  ^^  may  be  highly  proper,  in  cases  which  general  ave- 

admit  of  delay  and  deliberation ;  but  if  the  propriety  and  "^*' 

neoeaaity  of  the  act  be  otherwise  sufficiently  made  out,  there 
18  an  end  of  the  substance  of  the  objection.''  {t) 

In  fact,  as  Chancellor  Kent,  with  his  usual  felicity  of  style, 
has  stated  the  law  on  this  subject,  "  consultation  is  not  indis- 
pensable previous  to  the  sacrifice.  A  case  of  imminent  danger 
fntt  not  permit  it;  but  it  must  appear  that  the  act  occasion^ 
tug  the  loss  was  the  effect  of  judgment  and  will;  and  there 
may  he  a  choice  of  perils,  where  there  is  no  possibility  of 

It  remains  to  notice  another  principle,  of  great  importance  The  ncriaces 
in  determining  whether  a  loss  be  or  be  not  such  as  to  give  a  fi^nT^^ch^he 
daim  to  general  average  contribution,  viz.,  that  no  such  claim  c'»*™  "»»« 

1.1,,  .^  ,  ,.  .mutt  be  of  an 

can  be  sustained  unless  the  sacrifices  and  expenditures  out  of  extraordinary 
whkh  it  arises  were  of  an  EXTRAORDINARY  nature  ;  in  other  °**"'^ 
W(ml8,  unless  they  were  something  over  and  beyond  those 
ordinary  duties  and  ordinary  expenses  of  the  navigation  to 
which  the  shipowner  is  bound  by  the  nature  of  the  contract 
between  himself  and  the  freighter,  and  for  which  he  is  to  be 
lemonerated  by  the  freight.  By  the  contract  of  affireight- 
ment  the  shipowner  is  bound  to  do  all  that  b  requisite,  in  the 
ordinary  course  of  the  voyage,  for  the  safe  transport  of  the 
goods  to  their  port  of  delivery,  (r)  All  expenses,  therefore, 
iuurred,  and  aU  ordinary  manoeuvres  rendered  necessary  for 
the  purpose  of  so  transporting  the  goods,  or  keeping  the  ship  in 
a  Jit  state  so  to  transport  them,  are  a  direct  consequence  of 
his  contract  with  the  freighters,  and,  being  merely  within 
the  strict  scope  of  his  ordinary  duty  as  shipowner,  cannot 
entitle  him  to  any  recompense  but  that  which  was  his  con- 
sideration for  undertaking  such  duty,  viz.  the  freight,  (to) 


(f)  Birkleyo.  Preagrave,  1  East.  228.  (r)  Kent's  Comm.,  vol.  iii.  p.  208. 

(Ofin    Colooial    Ins.    Comp.    v.  et  i«q,  ed.  IBA4, 

Aibby,  S  Peter*8  Supreme  Court  Rep.  (v)  **  En  cfiet,**  says  Boulay-Paty, 

S48.  *(toutes  ces  mesures  sont   coroprisea 

(«)  KeDt'i  Comm.,  foL  ill.  p.  233.  dans  robligation  de  transporter  la  carg  • 

cd.  1844.  aison.**       Comment,     on     Emcrigon, 
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Principles  of 
the  doctrine  of 
general  ave- 
rage. 


What  are  ex- 
traordinary 
sacrifices. 


Sacrifice  of 
boat  in  order 
to  save  ship 
and  cargo  fronoi 
imminent  cap- 
ture. 


On  this  prindple  it  is  that  the  expenses  of  neoessary  repairs 
done  to  the  ship  in  a  port  of  distress,  and  the  wages  and 
provisions  of  the  crew  daring  a  delay  for  that  purpose  are  not 
in  this  country  considered  a  fit  subject  of  general  average 
contribution.  (:r) 

On  the  same  principle,  when  the  shipowner,  in  order  to 
save  the  ship  under  circumstances  of  danger,  resorts  to 
hazardous  manoeuvres  which  result  in  the  destruction  of  some 
part  of  the  ship  and  rig^g ;  as  when,  for  instance,  he  carries 
away  sails,  or  springs  a  mast,  in  attemptii^,  under  a  press  of 
canvas,  to  escape  an  enemy  or  a  lee  shore,  this  has  been 
held  in  this  country,  and  also  in  France,  not  to  give  a  claim 
to  general  average  contribution  (y) ;  and  this  because  the 
manoeuvre  only  consisted  in  the  employment  of  the  ship's 
tackle  for  one  of  the  known  and  usual  purposes  of  namgatian^ 
and  therefore  fell  within  the  scope  of  those  ordinary  exer- 
tions to  which  tlie  shipowner  is  bound  by  his  contract  with 
the  freighter. 

It  is,  of  course,  very  difficult  in  practice^  to  draw  the  line 
accurately  between  what  shall  be  considered  ordinary  and 
what  extraordinary  expenses  and  sacrifices:  the  following 
case  has  frequently  been  cited  as  a  good  instance  of  that  ex- 
traordinary kind  of  sacrifice  which  would  everywhere  be 
acknowledged  to  give  a  claim  to  general  average  oontri- 
bution. 

The  captain  of  a  French  ship,  who  had  been  chased  all 
day  by  an  enemy,  who  was  rapidly  gaining  on  him,  at 
ni^tfall  deliberately  launched  his  long  boat,  fitted  her  with 
a  mast  and  sail,  fixed  a  lantern  in  her  mast  head,  and  set 
her  adrift ;  at  the  same  time  he  hauled  down  the  ship^s  lights 
and  altered  her  course.  The  long  boat,  followed  by  the 
enemy,  drifted  away  before  the  wind  and  was  lost :  the  ship, 
by  means  of  this  manoeuvre,  escaped.  The  loss  of  the  boat 
under  these  circumstances  was  held  to  be  a  general  average 


ToL  I  p.  610.  ed.  1S27.     See  also  2 
Pbillips  on  Ins.  77. 
(jr)  See  so9t.    Sect  III. 


(y)  Covington  «.  Roberts,  S  Bo&  & 
PulL  N.  R.  378.  Boulay-PliUy  on 
Emerigon,  toL^.  p-  610.  ed.  18S7. 
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lo66|  haying  been  an  eztraordinaiy  sacrifice^  intentionallj  Frineiples  of 
mide  (ot  the  sake  of  aaying  the  ship  and  cargo,  {z)                  generalave^ 
Upon  the  whol^  then,  it  appears,  that  before  a  party  in-  ^*^' 


terested  in  a  aearyenture  can  establish  his  claim  to  a  general  Recapitulation, 
syenge  oontribution,  he  must  show  that  the  loss  he  has  sus- 
tained has  arisen,  not  from  any  accident,  but  from  some  — 
(1.)  Intentional  sacrifice,  or  voluntary  expenditure,  (2.)  Pur- 
posely resorted  to  for  the  safety  of  the  whole  adventure, 
(1)  Under  the  pressure  of  real  and  imminent  danger.  It 
most  also  appear,  (4.)  That  the  sacrifice  or  the  expenditure 
was  the  result  of  due  deliberation ;  (5.)  That  it  is  not  included 
in  those  ordinary  duties  and  expenses  of  the  navigation  which 
ocxne  under  the  head  of  wear  and  tear,  and  are  paid  out  of 
the  freight 


SsCT.  n.  General  Average  Losses.    Sacrifices  for  the  Common 

Ben^t 

Aet.  1.  Sacrifices  of  Part  of  the  Cargo  for  the  General 

Safety. 

\  325.  Having  ascertained  the  principles  on  which  all  claims  General  ave- 
to  general  average  contribution  are  founded,  the  next  step  is  ^ia^^oT 
to  enumerate  the  difierent  cases  in  which  these  claims  may  be  ^®  ^T^^ 
made  good ;  in  other  words,  to  specify  the  principal  instances  Jettisons. 


of  general  average  losa  Division  of 

All  general  average  losses  may,  as  aheady  indicated,  be  f^J^^  ^^cnge 
fvided  into  two  great  classes:  1.  Sacbifices  of  part  of  the 
eaigo^  or  of  part  of  the  ship,  for  the  joint  benefit  of  both ; 
2.  Expenditures  incurred  with  the  same  object  (a)  We 
will  begin  with  considering  those  losses  which  arise  out  of 
merifices  of  part  of  the  cargo,  and  take  first  the   case  of 


(f)  Emcrigoo,  cbap*  xii*  MCt.  41.  Dictionary  makes  a  fourfold  division; 

ioLLp.606.  cd.  1827.  but  that  here  adopted  is  equivalent, 

(a)  Hie  iU«  writer  oo  Karine  In-  and  more  simple, 
nraaet  m  M'CuUoefa's   Commercial 
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General  aye- 
rage  losses  — 
sacrifices  for 
the  common 
benefit.  — 
Jettisons. 

Jettison. 


Thera  are  cer- 
tain gooda 
whose  jettison 
giTes  no  claim 
to  contribution. 

Such  as  deck 
goods. 


jettison,  which  is  the  simplest  and  most  perfect  instance  of  a 
general  average  loss.  Jettison  is  defined  in  the  Rhodian  law 
to  hejactus  mercium  f actus  kvandcB  navis  gratid{b\  a  heaving 
overboard  of  the  goods  in  order  to  save  the  ship.  It  is  the 
most  perfect  example  of  a  general  average  loss,  and  when 
made  intentionally,  for  the  sake  of  saving  the  whole  adven- 
ture from  imminent  danger  (c),  is  generally  admitted  as  giving  . 
a  claim  to  contribution. 

There  are,  indeed,  some  goods,  the  jettison  of  which  gives 
no  claim  to  contribution,  as,  for  instance,  goods,  of  which 
there  is  no  bill  of  lading  {d)  ;  or  which  are  taken  on 
board  by  the  captain  contrary  to  the  charter-party.  But 
the  most  important  exception  is  that  of  goods  carried  on  deck, 
which,  as  they  tend  to  embarrass  the  navigation,  are  not 
Unless  so  car-  Contributed  for,  if  jettisoned  (e),  unless  they  are  so  carried 
"fu5  ®"^®™  according  to  the  common  usage  and  course  of  trade  on  the 

voyage  for  which  they  are  shipped.  (/)  On  proof,  however, 
of  such  usage,  they  are  contributed  for,  if  jettisoned,  like 
other  goods ;  and  no  notice  to  the  underwriters  of  the  ex- 
istence of  such  custom  is  necessary  in  order  to  make  them 
liable,  they  beiug  bound  to  know  the  usage  of  the  particular 
trade,  (ff)  Thus,  carboys  of  vitriol  (A),  timber  on  the  voyage 
between  London  and  Quebec  (t),  and  pigs  between  London 
and  Waterford(;),  have  been  contributed  for,  after  jettison, 
though  carried  on  deck,  an  usage  of  trade  being  proved,  in 
each  case,  so  to  carry  them. 

Where,  in  the  course  of  the  voyage,  in  order  to  save  a  ship 
from  foundering,  to  float  her  after  stranding,  or  to  enable 


Exposure  of 
part  of  goods 
in  lighters  re- 


(6)  Dig.  lib.  xiT.  tit  2.  f.  1. 

(e)  Not  otherwise;  see  Butler  v, 
Wildman,  3  B.  &  Aid.  398. 

(cf)  Code  de  Commerce,  art.  420. 
Prussian  Code,  §  1851.  Ordinanzas 
di  Bilbao,  c.  21.  art.  7.  See  also  BaU 
dasseroni,  torn.  it.  tit  5.  §  36. 

(e)  Emerigon,  chap.  xii.  sect  42. 
vol.  i.  p.  623.  cd.  1827.  Beneck^  Pr. 
of  Indem.  293.  Abbott  on  Shipping, 
350.  6th  ed. 

(/)  Ross  V.   Thwaites,   Park,   23. 


8th  ed.  Backhouse  v.  Ripley,  ibid. 
24.  Code  de  Commerce,  art  421. 
Hamburgh  Ordinance,  tit  22.  art  8. 

(jf)  Valin,  Conunent  on  Ord.  tit 
du  Jet  art  IS.  toI.  il  p.  532.  ed. 
1829. 

(A)  Da  Costa  v.  Edmunds,  4  Camp. 
142. 

(t)  Gould  9.  Oliver,  4  Bingh.  N.C. 
135. 

0)  MUward  v.  Hibbert,  3  Q.  B. 
120. 
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her  to  make  a  port  of  distress^  part  of  the  cargo  is  put  General  mre- 

into  boats  and  lighters,  and  lost  before  reaching  the  shore,  sacrifices  for 

fioch  loss  gives  a  chum  to  general  average  contribution  (A) ;  |^^,^^° 

it  is  r^arded  as  though  it  were  a  jettison  {jproinde  si  JettlaoDs. 


jadwra  facta  esset(J),  being  an  intentional  exposure  of  the  garded  as  a  jet- 
goods  to  imminent  and  extraordinary  risk,  with  a  view  to  the  ^^  gj]^® 

ship's  safety,  (in)  ordinary  cb- 

,  cumstancea. 

If,  however,  the  goods  be  thus  hazarded  in  the  ordinary  gut  not  if  it 
coune  of  the  voyage,  and  not  in  order  to  rescue  the  ship  from  be  done  in  the  • 
any  extraordinary  or  impending  danger;  as  where,  in  the  ofthena?ig»- 
utual  course  of  the  navigation,  they  are  necessarily  sent  on  in  ^^' 
boats  or  lighters  from  the  ship  to  the  port  of  destination,  their 
loBB  ^ves  no  claim  to  contribution,  (n) 

If,  in  the  case  first  supposed,  the  boat  employed  for  the 
purpose  of  taking  out  the  goods,  itself  belong  to  the  ship,  it 
must,  as  well  as  the  goods,  be  contributed  for,  if  lost,  (o) 

If,  however,  in  the  same  case,  the  ship  and  rest  of  the  No  oontribu- 
cargo  be  lost,  no  contribution  is  made  in  respect  thereof  by  go^thus  ez- 
the  goods  thus  exposed  for  the  general  welfare,  even  though  youed,  where 
they  themselves  arrive  safe ;  for,  as  they  do  not  owe  their  are  lost 
preservation  to  the  loss  of  the  ship,  they  cannot  be  liable  to 
contribute  to  such  loss  (p) ;  neither,  in  case  the  ship  is  lost, 
bat  the  cargo  or  a  portion  of  it  saved,  can  the  portion  so 
flayed  be  liable  to  contribute  for  the  goods  transhipped,  (q) 

There  are  two  conflicting  decisions  in  the  United  States 
upon  the  question,  whether,  if  the  goods  thus  exposed  are 
damaged,  or  jettisoned  in  their  transit  from  the  ship  to  the 
flhore,  their  owners  can  claim  contribution  from  the  owners 
of  the  other  goods  similarly  exposed.  Mr.  Phillips  thinks 
they  may,  and,  on  principle,  he  seems  to  be  right,  (r) 


(I)  EmcrigoDt  chap.  xiL  sect.  41. 
^L  p.  599.  ed.  1827.  Beneck^, 
Sytfcm  des  Asseeuranz,  Tcd,  iv.  pp.  56, 
57.  ed.  1810.  Abbott  on  Shipping, 
4S8.6thed. 

(0  Dig.  lib.  ziT.  tit  S.  f.  4. 

(«)  Bencek^  Pr.  oflndem.  178. 

(s)  Valin,  tit.  des  Avaries,  art.  6. 
vol  il  p.  459.  ed.  18S9.  Beneck^ 
Pr-oriodem.  178. 


(o)  Emerigon,  chap.  xii.  sect.  41. 
Tol.  1.  p.  599.  ed.  1827. 

(p)  Code  de  Commerce,  art  427. 
Beneck6,  Pr.  of  Indem.  212,  213. 
Abbott  on  Shipping,  428.  6th  ed.  See 
also  the  Guidon,  c  5.  art  28.  **  Car 
il  n'y  a  avec  qui  contribuer.** 

(9)  Beneck6,  Pr.  of  Indem,  213. 

(r)  2  Phillips  on  Ins.  83—85. 
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General  mve- 
rage  losses  — » 
sacrifices  for 
the  commoQ 
benefit.— 
Jettisons. 

Goods  given 
by  way  of  com* 
position  to 
pirates,  &«. 

Damage  done 
by  jettison. 


Freight  of 
goods  jetti- 
soned. 


Property  in 
goods  jetti. 
soned. 


If  goods  be  Yoluntarily  and  without  fraud  given  up  to 
pirates,  &c.  bj  way  of  composition,  the  loss  thence  arising  is 
a  general  average  loss;  for  the  goods  in  such  case  are  as 
much  sacrificed  for  the  general  safety  as  though  they  were 
jettisoned,  (s)  If  forcibly  taken  by  pirates  or  plunderers,  it 
is,  of  course,  otherwise,  there  being  in  such  case  no  voluntary 
submission  to  loss,  (t) 

On  the  ground,  that  the  accessory  follows  its  principal, 
all  damage  necessarily  caused  to  other  goods,  or  to  the  ship 
by  the  jettison,  itself  gives  a  claim  to  general  contribu- 
tion, (ti)  Thus,  if  holes  are  cut  in  the  ship  in  order  to 
get  goods  or  stores  out  for  the  sake  of  lightening  her(o); 
or  if  goods,  after  being  brought  up  on  deck,  in  order 
that  other  less  valuable  goods  stowed  beneath  them,  may  be 
jettisoned,  are  themselves  washed  overboard  or  damaged  by 
the  sea,  the  loss  is,  in  both  cases,  a  general  average  loss,  (u) 
So,  where  water  is  thrown  down  a  ship's  hatches  to  extinguish 
an  accidental  fire,  and  other  goods  are  damaged  thereby,  (x) 

On  the  same  principle  the  freight,  which  but  for  the  jet* 
tison,  the  shipowner  would  have  received  for  the  goods  jet- 
tisoned, must  be  made  good  to  him  by  a  general  average 
contribution,  (y) 

Goods  jettisoned  still  belong  to  their  former  owners,  and, 
if  recovered  from  the  sea,  may  be  reclaimed  by  them  on  pay- 
ing the  expenses  of  salvage.  Res  jacta  domini  manet  nee  fit 
adprehendentia,  quia  pro  derelicto  non  habetur.  (z) 


(«)  Hicks  V.  Falington,  Moore,  297. 

(0  Nesbitt  V,  Lushington,  4  T. 
Rq>.  783. 

(u)  Code  de  Commerce,  art.  400. 
§  5.  Emerigon,  chap.  xii.  sect  41. 
vol  L  p.  601.  ed.  1827.  2  Phillips  on 
Ins.  82. 

(«)  Beneek^  Pr.  of  Indem.  177, 
178.     Sterens  on  Average,  12.  5th  ed. 


(w)  Beneck^  Pr.  of  Indem.  SIS. 

{x)  Stevens  on  Average^  48.  Sih  ed. 
Beneck^  Pr.  of  Indem.  243. 

(y)  Beneck^  Pr.  of  Indem.  178. 
2  Phillips  on  Ins.  91. 

(z)  Dig.  lib.  xiv.  ttt  2.  £  S.  Eme- 
rigon, chap.  ziL  aect.  40.  vol.  i.  p.  596. 
ed.  1827. 
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General  «Te- 
rage  losses — 

Abt.  2,  Sale  of  Part  of  Cargo  for  the  Common  Benefit.       sacrifices  for 

the  common 
benefit  —  Sale 

§326,  In  cases  of  absolute  necessity,  when  the  master,  Q^P^rt  of  cargo. 
being  in  a  foreign  port,  has  no  other  means  whatsoever  of  Sale  of  part  of 
nifflDg  money,  he  may,  as  we  have  already  seen,  sell  part  of  allowed, 
the  cargo  for  the  purpose  of  procuring  funds. 

Hub  right  is  recognised  and  sanctioned  alike  by  the  earliest 
and  most  recent  codes  of  maritime  law  (a),  and  by  the  juris- 
prudence ot  our  own  coomtry.  (b) 

In  such  cases,  according  to  the  expression  of  Lord  Stowell,  Nature  of  the 
"  a  portion  of  the  cargo  is  abraded  for  the  common  benefit ; "  *^"*"^****°- 
and  die  transaction  is  considered  to  be  in  the  nature  of  a 
cempulswe  loan  firom  the  owner  of  the  goods  so  sold  for  the 
benefit  of  all  concerned*  (c) 

When  such  sale  is  clearly  made  out  to  have  been  for  the  When  it  gives 
general  benefit,  it  entitles  the  owner  of  the  goods  so  sold  to  nrndTveroge 
dum  a  general  average  contribution  in  respect  of  the  loss  he  *»'»*n'>«^'«»« 
has  sostained  by  the  transaction,  just  as  though  the  goods  had 
been  jettisoned,  (d) 

In  (act,  the  case  of  goods  so  sold  for  the  general  benefit 
bears  a  considerable  resemblance  to  the  case  of  jettison,  for, 
m  both  alike,  the  owner  is  deprived  of  his  property  for  the 
common  benefit,  and  to  him  it  must  be  immaterial  whether 
tbe  loss  arises  firom  a  sacrifice  at  sea  or  on  shore,  {e) 

If,  indeed,  the  goods  are  sold  by  the  shipowner  merely  The  loss  arising 
to  defray  the  expenses  of  those  necessary  repairs  of  the  ship,  sale  gives  no 
wbidi  he  himself  is  in  duty  bound  to  provide  by  the  very  tributi^n''**^ 
contract  of  affreightment,  then,  upon  the  principles  already  7*^®  ^«  ■■1« 
developed,  the  loss  incurred  by  these  sales  cannot  be  made  supply  the  or- 

dinary  ex- 
penses of  the 

(a)  See  the  Judgments  of  Oleron,  (6)   See  the  famous  case  of   The   ▼oj^^ 

BtSS.,  in  Pardesras,  Lob  Maritimes,  Gratitodine,  3  Rob.  Adm.  Rep.  935. 

vol  i.  p.  339.     Laws  of  Wisbuy,  art  (e)  See  tbe  judgment  of  Lord  £1- 

39.,  cited  as  44.   in  Pardessus,  ibid,  lenborough  in  PoweU  «.  Gudgeon,  5 

Pi  48a      The  Conaolato  del   Mare,  Maule  &  Sel.  431. 

op.  105.  of  the   Italian  translation :  (i)  Kent's  Comm.,  vol.  iiL  p.  342. 

eHk«2.  in  the  original  Catalan,  see  note  (6),  ed.  1844. 

^vdesnis.    Lots    Maritimes,    toI.  ii.  (e)  Per  Mr.  J.  Story  in  the  case  of 

^  lia    See  abo  the  Code  de  Com-  The  Ship  Packet,  3  Mason,  255. 

Boee^art  834. 
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General  ave- 
rage losses  — 
sacrifices  for 
the  common 
benefit 


Fovdl  v.  Gud- 
geon, 
5M.&Sel431. 


Dobson  e. 

WUson, 

SCampb.479. 


Where  the 
expenses  or 
losses  are  them- 
selves general 
average,  the 
^loss  arising 
from  goods  sold 
to  repair  or  de- 
fray them  is 
general  average 
also. 


the  subject  of  a  general  average  contribution,  but  must  be 
made  good  by  the  shipowner  alone,  to  the  owner  of  the 
goods  so  sold.  The  captain  is  bound  to  have  his  ship  in  a 
navigable  state ;  and  if,  being  unable  to  raise  the  means  of 
refitting  her,  he  is  obliged  to  force  a  loan  from  the  owners  of 
the  goods  by  the  sale  of  their  property,  he  must  himself 
compensate  them  for  the  loss  so  occasioned. 

The  English  courts  have  proceeded  on  these  principles. 

Thus,  where  a  ship  was  forced  to  put  back  into  port  to 
repair  the  accidental  damage  done  to  her  by  a  storm,  and  the 
master,  having  no  other  means  of  raising  money,  sold  part  of 
the  cargo  to  defray  the  expense  of  the  repairs,  the  court 
held,  that  the  owners  of  the  goods  so  sold  could  not  recover 
against  their  underwriters  a  rateable  proportion  of  the  loss 
they  had  so  incurred,  but  must  make  their  claim  against  the 
shipowners  alone,  (f) 

So,  where  the  captain  of  a  ship,  having  been  arrested  in  a 
foreign  port  for  the  necessary  repairs  of  his  ship  while  she  lay 
there,  sold  part  of  the  cargo  in  order  to  procure  his  liberation. 
Lord  Ellenborough  held  that  the  sale  of  the  goods  under  these 
circumstances  was  not  a  sacrifice  for  the  joint  benefit  of  ship 
and  cargo,  and  therefore  could  give  no  claim  to  a  general 
average  contribution,  (g)  **  If,"  said  his  lordship,  "  the  ship 
had  been  seized  for  non-payment  of  the  Sound  dues,  I  should 
have  thought  that  a  sale  made  for  the  sake  of  liberating  both 
ship  and  cargo  from  such  detention,  might  have  been  the 
foundation  of  a  claim  for  general  average."  (A) 

From  these  decisions  (as  Mr.  Beneck^  has  truly  ob- 
served (t)  )  it  by  no  means  follows,  that  the  loss  arising  from 
the  sale  of  goods  can  in  no  case  be  considered  in  this  country 
as  giving  a  claim  to  general  average ;  on  the  contrary,  it 
seems  abundantly  clear,  from  the  language  of  Lord  Ellen- 
borough,  in  the  case  last  cited,  that  a  claim  to  general  con- 
tribution would  be  held  to  be  established  whenever  such  sale 


(/)  Powell  V.   Gudgeon,  5  Maule        (A)    Dobson   r.    Wilson,   3   Camp. 
&  Sel.  431.     S.  P.  in  Sarquy  v.  Heb-     486. 
son,  4  Bingh.  131.  (t)  Beneck£,  Pr.  of  Indem.  271. 

(p)  Dobson  V,  Wilson,  3  Camp. 
479.  The  action  was  brought  by  one 
owner  of  goods  against  another. 
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was  manifestlj  resorted  to  with  a  view  to  the  joint  benefit  of  General  ave- 
both  ship  and  cai^o,  or  to  repair  iossesy  which  themselves  I^rifi^^oT' 
come  into  general  average.  .  Stnefir™*'" 

Thus  there  can  be  little  doubt  that  goods,  sold  to  defray  

the  expenses  of  making  a  port  of  distress  to  refit,  or  of 
rephu^ng  masts,  cables,  &c.,  which  had  been  sacrificed  for  the 
general  safety,  would  be  made  good  in  this  country  by  a 
general  average  contribution. (/)     On  the  whole,  therefore,   Reiultofthe 

authorities. 

the  law  of  England  on  this  subject  seems  to  be,  1.  That  where 
goods  are  sold  by  the  captain  in  order  to  raise  funds  for 
repairing  particular  average  losses,  or  for  defraying  the  or- 
&isry  expenses  of  the  navigation,  the  loss  arising  from  their 
Bile  must  be  made  good  by  the  ship  owner  alone,  who  must, 
m  sodi  case,  pay  the  merchant  the  price  which  the  goods 
would  have  fetched  at  their  place  of  destination,  deducting 
therefnmi  the  freight  which  would  have  been  due  for  their 
eonveyance.  (A)  2.  Where,  on  the  other  hand,  they  are 
Bold  for  the  purpose  of  defraying  expenses  or  repairing  losses;% 
wludli  are  themselves  of  the  nature  of  general  average,  the 
k»  ariring  from  their  sale  gives  a  claim  to  a  general  average 
o(mtribution ;  the  goods  sold  are  considered  as  though  they 
bad  been  jettisoned,  and  are  made  good,  as  we  shall  presently 
bave  occasion  to  remark,  upon  precisely  the  same  principles 
of  contribution. 

Abt.  3.  Sacrifices  of  the  Ship,  or  Part  thereof  for  the  general 

Safety. 

\  327.  If  part  of  the  ship  be  sacrificed  for  the  general  Sacrifice  of 
arfety,  it  is  contributed  for  in  general  average. (/)     Thus,  \^^ t^r^^ 

common  safety 

*  «    ,  ,  ..  i^^f^  ■  claim 

0)  Sterena  on  Arerage,  15.  5th  ed.     of  Pardessus,  toL  u.  p.  110.     Gn  thia   to  general 

fiocek^  Pr.  of  Indem.  261 — 275.  point  these  venerable  laws  still  regu-   average  contri- 

{k)  So  ordained  by  the  SSd  article  late  the  maritime  practice  of  Europe,    button. 

•Ttbt  Judgments  of  Oleron ;  see  Par-  If  the  price  of  goods  at  the  port  of  9aU 

dcMos,  voL  L   p.  S39.»  which  in  this  be  higher  than  at  the  port  of  deitina- 

mpeet  b  followed  almost  verbatim  by  Item,  the  former  is  the  sum  at  which 

tht  Laws  of  Wisbuy,  art.  39.  (art  44.  they  must  be  paid  for.     Richardson  «. 

of  I^rdcasiia,  Loia  Maridmes,  vol.  L  Nourse.     3  B.  &  Aid.  237. 

p.  iSaX  nxl  <2^  Conaolato  del  Mare, '       (2)  Emerigon,   chap.  xiL    sect  41. 

esp.  105.  of  the  Italian  translation,  62.,  voL  i.  p.  606.  ed.  1827. 
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General  m?e- 
rage  losses  — 
sacrifices  for 
the  common 
benefit. 


If  masts  or 
spars,  after 
being  snapt  or 
sprung  by  the 
wind,  are  after- 
wards cut  away 
in  order  to  sare 
the  ship  and 
cargo,  this  is  a 
general  average 
loss. 


Cables  cut  or 
anchors  aban- 
doned, to  ayoid 
an  impending 
peril. 

Cables  cut,  &c 
to  avoid  loss  of 
convoy. 


Loss  incurred 
by  anchoring  in 
a  foul  bottom 
in  an  unusual 
place  of  an- 
chorage. 


masts  cut  away^  anchors  heaved  overboard^  cables  cut,  guni 
and  ships'  stores  jettisoned  in  order  to  save  the  whole  ad* 
venture,  are  everywhere  the  subjects  of  general  average 
contribution,  (m) 

K  a  mast  be  carried  overboard  bj  the  wind,  it  10,  of 
course,  onlj  a  particular  average  loss ;  if,  however,  a  mast  or 
spar  be  snapt  or  sprung  bj  the  wind,  and  left  hanging  in  the 
rigging,  so  that,  in  order  to  save  the  ship  and  carffo,  it  be- 
comes  necessary  to  cut  away  entirely  both  the  mast  and  the 
rigging,  and  throw  both  overboard,  the  damage  caused  by 
the  act  of  so  cutting  them  away  is  a  general  average  loss,  and 
is  to  be  contributed  for  to  the  extent  of  the  value  of  the 
mast  and  rigging,  as  they  lay  after  the  accident,  (n) 

If  cables  are  cut  or  anchors  abandoned^  in  order  to  avoid 
any  impending  peril,  as  for  the  purpose  of  putting  to  sea  in 
order  to  escape  a  lee  shore  in  a  gale  of  wind,  this  is  a  general 
average  loss,  (o) 

Cables  cut  away  or  anchors  slipped  to  avoid  being  sepa- 
rated from  convoy  are  not  the  subject  of  general  average 
contribution  in  this  country  (p),  though  they  are  so  on  the 
Continent,  (q) 

Where  the  ship,  in  order  to  avoid  capture,  or  a  lee  shore^ 
casts  anchor  in  a  foul  and  rocky  bottom  in  some  unusual 
place  of  anchorage,  and  the  cable  is  consequently  chafed 
asunder  by  the  friction,  or  the  anchor  so  firmly  wedged  that 
it  cannot  be  weighed,  it  has  been  a  subject  of  great  discussion^ 
especially  among  the  German  lawyers,  whether  the  damage 
thus  occasioned  is  a  general  average  loss.  It  appears  that  in 
practice  it  is  frequently  adjusted  as  such  (r) ;  but  on  principle, 
as  the  dam^e  thus  incurred  was  not  intended  or  anticipated 


(la)  Code  de  Commerce,  art.  400. 
§§  3,  4.  Hamburgh  Ord.  tit  21. 
art  9.  Ko.7.  Prussian  Code,  §  1788. 
Stevens  on  Average,  13.  5th  ed. 

(n)  Emerigon,  chap.  xii.  sect.  41. 
▼ol.L  p.  606.  ed.  1827.  Beneck^,  Pr. 
of  Indem.  183.  Stevens  on  Average, 
15.  5th  ed.     2  Phillips  on  Ins.  81. 


(o)  2  Phillips  on  Ins.  87.  1  Magens, 
345.  case  27. 

(p)  Stevens  on  Average,  14.  5th  ed. 

(q)  Emerigon,  chap.  xii.  sect  41.' 
vol.  i.  p.  605.  ed.  1827.  Baldasseroni, 
tom.  iv.  p.  83. 

(r)  Weskett,  tit  General  Average^ 
No.  5.     Weijstein,  §  8. 
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M  the  lesnlt  of  the  act,  as  it  was  directly  caused  not  bj  the  General  mve- 
agency  and  will  of  maiij  but  by  the  force  of  the  elements,  it  ^I^^^oT 
ought  not  to  be  considered  a  general  average  loss.  -^^  commoQ 

^     ,       •     .-         ,  benefit. 

If,  in  Similar  curcninstances,  the  ship  is  compelled  to  cut  

her  cable,  from  the  impossibility  of  weighing  the  anchor,  the 
loss  thence  arising  will,  it  seems,  be  either  general  or  parti- 
cular ayerage,  according  to  circmnstances :  if  cut  in  order 
merely  to  enable  the  ship  to  pursue  her  voyage,  and  not 
radar  the  pressure  of  any  urgent  perils  it  is  particular 
tfemge ;  if  in  order  to  prevent  her  drifting  on  a  lee  shore, 
or  to  avoid  capture,  it  is  general  average :  the  reason  being, 
tint  in  the  last  case  there  is,  and  in  the  first  there  is  not, 
an  immediately  impending  danger  to  justify  the  sacrifice.  («) 

If  any  part  of  the  ship  or  her  tackle  be  applied  for  the  Loss  arbing 
oommon  benefit  to  some  purpose  different  from  its  ordinary  ^opruLTof 
me,  the  loss  thence  arising  is  a  general  average  loss  (^),  as  if  Y^t^^t^^l  ^^ 
tifsn  are  cut  up  to  construct  a  rudder,  or  sidls  and  cordage  extraordinary 
owd  to  stop  up  a  leak,  (ii)  purpose. 

Thus,  where,  in  order  to  prevent  a  ship  which  was 
hfihed  to  the  head  of  a  harbour  pier  from  being  drifted 
tbeoce  by  the  fury  of  a  storm,  and  sunk  on  the  bar  of  the 
larbour,  the  master  cut  the  cable  of  his  best  bower  anchor, 
ind  with  that  fastened  her  to  the  pier,  it  was  held  that  the 
dunage  thereby  done  to  the  cable  was  a  general  average 
1o8b(o);  and  the  decision  was  the  same  in  a  case,  where  the 
master,  impelled  by  necessity,  cut  away  his  cable  from  the 
anchor  to  act  as  a  hawser,  (to) 

If,  with  a  view  to  the  general  safety  of  ship  and  cargo,  it  Damage  done 
becomes  necessary  to  damage  and  destroy  another  ship,  or  any  ordeMo  »ve° 
pait  thereof,  the  loss  thereby  incurred  must,  it  seems,  be  made  *no*hef »  * 

•  "         ^        ^  general  average 

good  by  a  general  average  contribution.     Thus,  if  a  number  loss, 
of  flhipe  are  lashed  together,  and  one  takes  fire,  and  the  crews 
of  the  others  unite  in  scuttling  the  burning  ship  for  the 

(«)  Beoctki,    Pr.  of  Indem.  191.  (v)  Birkley  «.  Presgrave,   1  East, 

S  Phillips  oo  Ina.  SS.  87.  S 1 9. 

(0  Stevens  oo  Average,  15.  5th  ed.  (v)    Marsham    e.    Dutrey,    Select 

(«)  8  PhiUqw  od  Int.  88.  Cases  of  Evidence,  58. 
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General  ave-  safety  of  the  rest^  the  loss  of  the  ship  so  sunk  is  said  to  be 
wrificw^oT"  *  general  average  loss  to  which  all  those  saved  thereby  muBt 
the  common      contribute  (x)  I  and  the  law  is  the  same  if  a  crew,  for  the 

safety  of  their  own  ship,  cut  the  cable  of  another,  (y) 

Sails  let  go  to  Sails,  deliberately  let  go  in  order  to  right  a  vessel  when 
wbcnon^her  ^^^  ^  ^^  ^^^  beam  ends,  ought,  on  principle,  to  be  made 
beam  ends  give  good  by  a  general  average  contribution,  for  the  loss  of  the 
tribution.  sails  in  such  case  is   the   direct,  immediate,  and  intended 

result  of  extraordinary  sacrifice  made  for  the  general  safety 
as  the  only  means  of  escape  from  imminent  danger,  (z) 
Sails  or  spars  But  if  sails  or  spars  be  carried  away  by  the  wind.  In 
boani,  and '"  conscquencc  of  Crowding  sail  to  escape  an  enemy  or  a  lee 
crowding  a  shore,  this  is  not  a  general  average  loss  in  this  country.  A 
not  merchant  ship  had  struck  to  a  privateer,  which,  from  the 

wind  blowing  fresh,  was  unable  to  board  her :  the  merchant- 
man, by  hoisting  an  extraordinary  press  of  sail,  escaped,  but, 
in  so  doing,  was  much  strained  and  injured,  and  carried 
away  her  mainmast.  The  damage  thus  occasioned  was  held 
not  to  be  a  general  average  loss,  (a) 

The  Cour  Royale  of  Rennes,  in  the  year  1822,  came  to  the 
same  decision  in  France  with  regard  to  sails  carried  away  in 
attempting  to  escape  a  lee  shore.  Boulay-Paty  cites  both 
cases  with  approbation,  and  gives  the  true  reason  on  which 
they  are  founded,  viz.,  that  these  manoeuvres  form  part  of 
those  ordinary  exertions  to  which  the  shipowner  is  bound 
by  his  duty  to  the  freighters,  (i) 
Damage  done  Upon  the  Same  principle  it  has  been  decided  in  England 
fighting  is  not    that  damage  done  to  the  ship  by  fighting  is  not  a  subject  of 

a  general  ave- 

^^  (jc)  Casaregis,  disc.  46.  No.  45.    Or-  another  reason  why  such  losses  should 

dinanzas  di  Bilbao,  cap.  20*  art  21.  not  be  considered  as  giving  the  party 

See    also    Azuni,    Dritto    Maritiroo,  who  suffers  by  them  a  claim  to  general 

chap.  iii.  art.  2.  vol.  iL  p.  169.    ed.  average  contribution,  vtx.  that  the  loss, 

1795.  though    resulting    from  the  measure 

(y)  2  Phillips  on  Ins.  97.  adopted,  was  not  its  foreseen  and  in- 

(z)  Mr.  Beneck^    accordingly    in-  tended  consequence  at  the  time  it  was 

eludes   this    among    general    average  resorted  to :  what  the  captain  intended 

losses.     Pr.  of  Indem   185.  was,  not  to  carry  away  his  sails  and 

(a)  Covington  v,  Roberts,  2  Bos.  &  spars,  but    only  to  crowd    sail    and 

Full.  N.  R  S78.  escape.  He,  in  fact,  basaedkd  his  saik 

(6)    Boulay-Paty    on     Emerigon,  and  spars,  but  did  not  sAcaincK  them. 
voL  i.  p.  620.  ed.  1827.     There  is  also 
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eontribution.     Thus^  where  a  merchantman  (carrying,  how-   Gwicrai  «▼«- 

V  111  •  J       /»  "*?®  losses — 

ever,  six  guns)  was  attacked  bj  a  privateer,  and,  after  a  sacrifices  for 
gallant  resistance,  beat  her  off,  but  had  two  of  her  men  killed,  J^nefiT™*"" 


seyeral  wounded,  and  received  besides  great  damage  from  the   ztt ;; — 

^  ^        ^  ,  °  Taylor  v,  Cur- 

enemy's  shot,  and  expended  a  considerable  quantity  of  ammu-  tis,  e  Taunt, 
nition,  the  court  held  that  neither  the  expense  incurred  in   Re^/so9. 
coring  the  wounded  sailors,  nor  the  cost  of  repairing  the 
damage  so  received,  nor  the  waste  of  the  ammunition  so 
expended,  was  a  subject  of  general  average  contribution,  (c) 
Chief  Justice  Gibbs  said,    "  the  measure  of  resisting  the 
privateer  was  for  the  general  benefit,  but  it  was  no  part  of 
the  adventure.      No   particular  part  of  the  property  was 
voluntarily  sacrificed  for  the  safety  of  the  rest  (d) ;  the  loss 
fdl  where  the  chance  of  war  directed  it,  and  where,  therefore, 
in  point  of  justice,  it  ought  to  fall"  {e) :  at  Nisi  Prius  the 
8une  learned  judge  had  said,  ^^  I  cannot  distinguish  this  from 
the  case  of  a  ship  carrying  a  press  of  sail  to  escape  an 
enemy."  (/) 
With  regard  to  a  ship  of  war,  indeed,  it  is  obvious,  that  the  Remarks  on 

,        ,  ,  this  case. 

damage  caused  by  fighting  is  no  more  than  an  ordinary  sea 
risk, — a  loss  caused  by  the  perils  insured  against  in  the  usual 
and  ordinary  course  of  the  ship's  duty  as  an  armed  vessel  (^), 
and  not  an  extraordinary  measure  resorted  to  for  the  general 
benefit ;  but  with  regard  to  a  merchant  vessel  resorting  to  the 
measure  of  resisting  a  vessel  of  superior  power  as  a  desperate 
and  only  means  of  saving  both  ship  and  cargo  from  capture, 
the  loss  thence  arising  appears,  on  principle,  a  fair  subject 
for  general  average  contribution :  it  is  a  loss  which  is  'the 
direct  and  anticipated  result  of  an  extraordinary  measure 
resorted  to  as  the  only  means  of  saving  the  whole  adventure 
from  imminent  peril ;  and  ought  not,  it  should  seem,  to  be 
regarded  as  fi&Uing  within  the  scope  of  those  ordinary  duties 
of  the  navigation  to  which  the  owner  is  bound  by  his  contract 
with  the  freighter.  (A) 

(e)  Taylor  v,  Curtis,  6  Taunt.  603.         (/)  4  Camp.  325. 

3  Marsh.  Rep.  309.     &  C.  4  Camp.         (jg)  Emerigon,  chap.  x'li.  sect  41. 

334.    Holt's  N.  P*  193.  toI.  i.  p.  610.  ed.  1827. 
{i)  6  Taunt.  623.  (A)  Mr.  Stevens  admits  that  there 

(<)  2  Hardi*  Bep.  p.  319.  should  be  a  distinction  made  between 

3  M 
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&c. 


General  ave-  Boats.  when  cut  awav  from  the  rinff-bolts,  or  other  usual 

rage  losses  — -  ^  •'  ° 

sacrifices  for      fastenings^  and  heaved   overboard,  are  a  general  average 
benefit.  loss  (A) ;  but  if  cut  away  when  lashed  from  the  quarters  or 

Loss  of  boats  ^tem  davits,  it  seems  they  would  not  be  so,  unless  an  usage 
when  it  gives  a  were  proved  in  the  trade  so  to  carry  them,  (i) 
general  average  Damage  done  to  the  ship,  in  order  to  extinguish  the 
contribution,  spontaneous  combustion  of  part  of  the  cargo,  has  been  held, 
to  the  ship  in  both  in  France  and  America,  not  to  give  a  claim  to  contri- 
cargofrom^fire,  hution;  as,  e.  ff.^  wherc  a  ship  was  scuttled,  in  order  to  extin- 
guish the  spontaneous  combustion  of  a  cai^o  of  lime,  it  was 
held  that  the  damage  done  to  the  ship  gave  no  claim  to  con- 
tribution, on  the  ground  that  the  measure  was  resorted  to  for 
the  benefit  of  the  ship  only ;  for  as  to  the  cargo,  the  preserva- 
tion of  that  was  hopeless  in  any  case,  as,  if  the  ship  had  not 
been  scuttled,  it  would  have  been  destroyed  by  fire,  and  upon 
her  being  scuttled  would  be  destroyed  by  water,  (y) 

If,  however,  part  of  the  ship  be  intentionally  cut  away 
and  damaged,  in  order  to  come  at  or  extinguish  an  accidental 
fire,  which  threatens  the  destruction  both  of  ship  and  cai^, 
there  can  be  no  doubt  that  such  damage  gives  a  claim  to 
contribution.  (A) 


Art.  4.    Voluntary  Stranding  for  the  General  Benefit, 

The  loss  arising  §  '^28.  JJliere  the  ship  is  voluntarily  run  ashore  to  avoid 
strandln^r'"'^'^  cflp/M7*e,  foundering^  or  shipwreck^  and  is  afterwards  recovered 
where  the  ship    so  as  to  he  able  to  perform  her  voyage^  the  loss  resulting  from 

is  after u-ards  .  i 

got  off,  is  a  the  stranding  is  to  he  made  good  hy  general  average  contribu" 
loasT^  ^^^"^^^  tion.     There  is  no  rule  more  clearly  established  than  this  by 

the  uniform  course  of  maritime  law  and  usage.     Emerigon, 
who  with  his  usual  erudition  exhausts  all  the  learning  that 


the  two  cases,  but  considers  that  even 
in  the  case  of  a  merchant  ship  the  loss 
so  incurred  would  be  not  general,  but 
particular  average  (Essay  on  Average, 
3G.  5th  ed. )  ;  though  he  acknowledges 
that  many  wcll-informed  underwriters 
think  it  (should  be  general  average :  it 
5cems,  on  principle,  that  they  arc  right, 
(/i)  Stevens  on  Average,  14.  5th  ed. 
Bcnccke,  Pr.  of  Indem.  187# 


(i)  Blackett  r.  Royal  Exch.  Comp., 
2  C.  &  J.  244.  Sec  also  f  Lennox  r. 
United  States  Ins.  Comp.,  3  Johoson*s 
New  York  Cases,  178. 

(J)  Kmerigon,  chap.  xiL  sect.  17. 
vol.  i.  p.  430.  ed.  1 827.  f  Crockett  v. 
Dodge,  3  Fair.  Hep.  1 90. 

(Jt)  Stevens  on  Avcrngc,  42.  5tb  ed. 
Bcneck^,  Pr.  of  Indem.  243. 
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• 

eouKl  be  collected  on  the  subject  when  he  wrote,  thuB  gives  General  iTe- 
the  result  of  the  authorities  he  cites  (/) :  "  It  sometimes  hap-  sacrifices  for* 
pens  that,  in  order  to  escape  an  enemy,  or  to  avoid  shipwreck,  benefi  ™"°" 

the  ship  is  intentionally  run  aground  in  what  appears  to  be  

the  least  dangerous  spot.    The  loss  thence  arising  is  a  general 
avenge  loss,  because  its  object  was  the  general  safety."  (m) 

The  role  has  been  laid  down  in  the  same  way  by  Lord 
Tenterden  in  this  coimtry(n),  and  by  Chancellor  Kent  in 
the  United  States  (o),  where  it  has  received  the  sanction  of 
several  decided  cases. 

Mr.  Stevens,  though  he  admits  all  authority  to  be  against 
him,  maintains,  that  on  principle  this  should  not  be  a  general 
ayenge  loss,  chiefly  on  the  ground  that  the  object  in  view  is 
not  the  general  safety  of  the  whole  adventurcy  but  only  the 
afety  of  the  cargo  purchased  by  the  destruction  of  the 
ahip.(p) 

Mr.  Beneck6,  on  the  other  hand,  acknowledges,  that,  in 
every  case  but  one,  the  loss  arising  from  voluntary  stranding 
has  all  the  characteristics  of  a  general  average  loss — ^^  immi- 
nent danger,  voluntary  determination,  and  a  sacrifice  (y) : " — 
bnt  in  the  excepted  case,  viz.  where  the  situation  of  the  ship  at 
the  time  of  the  loss  is  so  desperate  as  to  leave  no  alternative,  he 
thinks  the  loss  is  not  properly  general  average,  because  the 
ttnmding  was  inevitabley  and  therefore  not  voluntary. 

To  the  objection  of  Mr.  Stevens  it  is  a  sufficient  answer 
that  the  intention  is  not  to  destroy  the  ship,  but  to  place 
both  her  and  the  cargo  in  a  situation  of  less  peril,  and  that 
the  loss  is  therefore  voluntarily  incurred  for  the  common 
benefit 


(0  Tlicte    authorities    are  —  Con-  (o)  f  In  the  case  of  Bradhurst  r. 

lolito  dd  Mare,  cap.  192,  193.  (that  ii  Columbian  Ins.  Comp.,   9  Johnson's 

Am  150Ch  cap.  of  M.  Pudessus ;  see  New  York  Rep.  9.    See  also  the  other 

hok  Bfaritimesy  toL  iL  p.  1 66.)    Roc-  cases  cited  in  2  Phillips  on  Ins.  pp.  110 

CM  de  Naribus,  note  60.     Targa,  cap.  — 1 14. 

76.  p.  317.     Casaregis,  disc  19.  Na  (p)  Essay  on  ATerage»  34,  .35.  5th 

IS.    Dise.  46.  No.  61.  ed. 

(b)  Emcrigon,  chap.  zii.  sect  IS,  (q)  Bentck^i  Fr.  of  Indem.  219. 
i«Il  pp.405.  eOO.  ed.  1827. 

(a)  Abbott  OD  Shipping,  349.  5th 
cd. 
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General  ave- 
rage losses  — 
sacrifices  for 
the  common 
benefit. 


Where  the  ship 
is  lost  by  the 
voluntary 
stranding,  but 
tlie  cargo 
saved,  is  there 
any  contribu- 
tion. 


The  objection  of  Mr.  Beneck^  in  the  case  supposed  by 
him,  though  at  first  sight  plausible,  disappears  on  closer 
examination.  If,  indeed,  the  act  of  stranding  be  in  no 
degree  the  result  of  human  agency,  then,  of  course,  cadit 
quastio :  but  if  the  will  of  man  was  in  any,  even  the  least, 
degree  contributory  thereto,  that  is  all  which  is  required;  and 
it  makes  no  difierence  that  the  pressure  of  circumstances  was 
such  as  to  prevent  that  will  from  being  reasonably  exerted, 
except  in  one  particular  way.  This  forced  volition  ("  volonta 
violentata  dall'  accidente  del  pericolo*^)  (r)  is  all  that  is  re- 
quired to  give  the  party  making  the  sacrifice  a  claim  to  con- 
tribution. Nothing  more  is  requisite  than  that  the  act  of 
xnan  should  have  co-operated  with  the  violence  of  the 
elements,  {s) 

In  practice  the  rule  may  be  regarded  as  established  in  our 
own  country,  and,  though  the  point  has  never  been  expressly 
decided  in  our  courts,  there  can  be  little  doubt  that  they 
would  hold  in  conformity  with  the  great  body  of  previous 
authorities,  that,  at  all  events,  where  the  ship  is  subsequently 
recovered,  after  a  voluntary  stranding,  so  as  to  be  able  to 
pursue  her  voyage,  the  loss  arising  therefrom  gives  a  claim  to 
a  general  average  contribution. 

Where,  however,  the  ship  is  lost  in  consequence  of  the 
stranding,  but  the  cargo  saved,  does  that  which  is  so  saved 
contribute  in  general  average  for  the  loss  of  the  ship  ? 

This  is  a  question  on  which  there  has  been  a  great  diversity 
of  opinion  among  legislators  and  jurists,  (t)     The  Boman 


(r)  Targa,"  as  cited  by  Emerigon, 
chap.  xiL  sect  42.  vol  i.  p.  588.  ed. 
1827. 

(«)  **  Que  le  fait  de  Thomme  ait 
concuru  avec  le  cas  fortntt.*'  Emeri'^ 
gun,  chap.  xii.  sect.  42.  voL  i.  p.  588. 
ed.  1827.  The  case,  in  fact,  exactly 
falls  within  that  class  of  actions  which 
the  ^holastic  philosophy  designated  as 
mixed,  a.  e.  rather  voluntary  than  in- 
voluntary, though  partaking  of  the  na- 
ture of  both.  Thus  Aristotle,  in  treat- 
ing of  the  question  of  free-will,  ex- 
pressly instances  jettisons  (r&r  ivTM 
Xtif*»ati^  Mo^hf)  as  falling  irithin  tb* 


class  of  actions  that  ought  rather  to  be 
called  voluntary  than  involuntary,  be- 
cause, although  no  one  would  resort  to 
them  unless  forced  by  circumstances, 
yet  they  are  objects  of  choice  at  the 
time  they  are  resolved  on,  and  the 
necessary  steps  taken  towards  carrying 
them  into  effect  are  acts  of  free  volition. 
Ethics,  lib.  iii.  chap.  1.  \ 

(t)  See  an  elaborate  account  of  tbe 
state  of  tbe  question  in  Pardessus, 
Lois  Maritimes,  vol.  L  p.  140.  and 
vol.  ii.  p.  21.  See  chap.  xii.  Introduc- 
tion to  the  Consolato  del  Mare. 
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kw  provided  generally  that  the  goods  saved  should  not  con-  General  ave- 
tribute  for  the  loss  of  the  ship.  Amiss®  navis  damnum  sacrifices  for 
colktionis  consortio  non  sarciatur  per  eos  qui  merces  suas  nau-  ^Inefiu  ™°" 

firagio  liberaTerint.  (u)    Voet,  however,  in  commenting  on 

this  passage,  expressly  says,  '^  That  if  the  ship  be  voluntarily 
run  ashore  for  the  common  safety,  and  thus  has  perished,  the 
goods  being  saved,  contribution  is  due."  (r) 

The  Consolato  del  Mare  (tr),  in  case  of  the  ship's  being 
^inecked  (brise)  by  the  voluntary  stranding,  provides  that  the 
goods  saved  shall  contribute  for  the  damage  done  to  the  ship. 
The  case  is  not  expressly  provided  for  by  the  other  me- 
dieval sea-laws. 

Emerigon,  after  laying  down  the  general  doctrine  that  in 
case  of  voluntary  stranding  the  goods  saved  contribute  for 
the  damage  done  to  the  ship,  adds  to  it  this  limitation,  *^  Pro- 
vided always  that  the  ship  shall  have  been  set  afloat  again ; 
for  if  the  stranding  be  followed  by  the  wreck  of  the  ship,  it 
is  then  sauve  qui  peutJ*  {x) 

Bynkershoek  disapproves  of  this  doctrine,  and  holds  that 
the  loss  of  the  ship,  like  the  loss  of  her  tackle,  is  a  general 
average  loss,  where  she  has  been  sacrificed  by  a  voluntary 
stranding  for  the  common  safety,  (y) 

The  question  has  frequently  been  before  the  American  Law  as  finally 
courts,  and  for  some  time  was  variously  decided  tliere,  until  uniud*stat« 
it  was  finally  set  at  rest  by  the  judgment  of  Mr.  Justice  i>y  the  case  of 

r,  .        ,  o     y      i-.  1       1  .        ?  ^  Colombian  Ins. 

Dtorj,  m  the  case  of  the  Colombian  Insurance  Company  v.  Comp.  r.  Ash- 
Adiby  &  Stribling  (z),  in  which  that  very  distinguished  per-  luig^is  Peters' 
son,  after  examining  all  the  learning   on  the  subject  from  Supreme  Court 
the  Digest  downwards,  decided  that  a  voluntary  stranding, 
followed  by  a  total  loss  of  the  ship,  but  with  a  saving  of  the 
caigo,  constitutes,  when  designed  for  the  general  safety,  a 
dear  case  of  general  average,  in  which  the  owners  of  the 

(«)  Dig.  lib.  xiT.  tit.  3.  f.  5.  (x)  Emerigon,  cliap.  xji.  sect.  41. 

(o)  Voetius  ad  Pandect,  loc,  ctt.  vol.  i.  p.  600.  ed.  1 827. 

(»)  Cap.  19S.  of  the  Italian  trans-  (y)    Quasstiones       Privati      Juris, 

htioB;  eap.  150.  of  the  Catalan  original,  lib.  iv.  c.  23. 

Pcrdorasi    Lois    Maritimet,    ypl.  ii.  (2)  flS   Peter*s    Supreme    Cour^ 

p.  167.  Kcp.  SSI. 

9  u  3 


902 


OF   GENEBAL  AVERAGE. 


General  ave- 
rage losses  — i 
sacrifices  for 
the  cominon 
benefit. 


cargo  are  liable  to  contribute  for  the  loss  incurred  by  the  ship 
and  freight,  (a) 

The  facts  of  the  case  were  these :  —  The  brig  Hope^ 
going  down  Chesapeake  Bay,  found  the  weather  too  bad  to 
proceed  to  sea,  and  bore  away  for  a  projecting  headland  in 
the  Bay,  called  SewelPs  Point,  where  she  anchored.  On  the 
second  and  following  day  the  gale  increased  in  violence ;  the 
brig  dragged  her  anchors  from  time  to  time,  till  finally  she 
struck  on  the  shoals,  and,  her  head  swinging  round,  brought 
her  broadside  to  the  wind  and  a  heavy  sea.  In  this  situation 
the  captain,  finding  no  other  possible  chance  of  saving  the 
ship  and  cargo,  and  preserving  the  lives  of  the  crew,  slipped 
his  cables  altogether,  and  ran  the  brig  ashore,  as  far  up  the 
beach  as  possible,  where,  after  the  storm,  she  was  left  high 
and  dry,  and  there  was  no  possibility  of  getting  her  off.  The 
cargo  was  saved.  The  court  held  that  the  owners  of  the 
cargo  were  bound  to  contribute  to  the  owners  of  the  ship  and 
freight  for  the  loss  upon  both  interests  caused  by  the  strand- 
ing. 

In  the  course  of  his  very  elaborate  judgment,  Mr.  J.  Story 
thus  states  succinctly  the  grounds  of  his  decision :  —  **  The 
intention  is  not  to  destroy  the  ship,  but  to  place  her  in  less 
peril,  if  possible,  as  well  as  the  cargo.  The  act  is  hazardous 
to  the  ship  and  cargo,  but  is  done  to  escape  from  a  more 
pressing  danger :  it  is  done  for  the  conunon  safety ;  and  if  the 
salvation  of  the  cargo  is  accomplished  thereby,  it  is  difficult 
to  perceive  why,  because,  from  inevitable  calamity^  the 
danger  has  exceeded  the  expectation  or  intention  of  the  par- 
ties, the  whole  sacrifice  should  be  borne  by  the  shipowner, 
when  he  has  thereby  accomplished  the  safety  of  the 
cargo."  (i) 

(a)  Chancellor    Kent,    who    as    a        (6)  This  case  is  well  worth  eonsult- 

judge  had  elaborately  expressed  a  dif-  ing  in  the  original   report.      Thosey 

ferent  opinion  (in  the  case  of  Brad-  however,  who  haye  not  the  means  of 

hurst  V.   Columbian   Ins.  Company),  so  referring  to  it,  will  find  the  judg- 

in  the  last  edition  of  his  commentaries  ment  of  Mr.  J,  Story  given  at  length 

states  the  law  to  have  been  finally  by  Mr.  Phillips.     Ins.  vol.  iL  pp.  HI 

set^ed  in  the  United  States  by  the  —114. 
judgment  of  Mr.  J.  Story.    See  Kent's 
Comm.,  vol.  iiL   p.  2S9.   ed.    1844. 
note  (b). 
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The  point  has  never  presented  itself  for  judicial  decision  in  General  ave- 

this  country.     Should  it  arise,  the  principles  established  in  I^rlficeTfoT 

the]  judgment  just  referred  to  would,  no  doubt,  havo  their  ^^  common 

due  wri^t  in  determining  the  mind  of  the  court 


Sect.  IIL  General  Average  Losses  —  JExtraordinary 
Expenditures  for  the  common  Benefit. 

§  329.  Having  enumerated  those  cases  of  general  average  General  ave- 
lo6s  which  arise  out  of  sacrifices,  we  wiH  now  proceed  to  JxtraordbaTy 
consider  those  which  are  founded  on  expenditures.  expenditures 

for  the  common 

As  we  have  seen  by  the  principles  already  developed  in  benefit, 
the  second  section,  there  are  two  main  questions  to  be  asked  Principles 
in  order  to  ascertain  whether  any  given  expenditure,  made  in  .";[**^"nditu^^ 
the  course  of  the  voyage,  ought  to  give  a  claim  to  contribu-  give  a  claim  to 

^     .  _  contribution. 

tion  in  general  average. 

1.  Was  it  of  an  extraordinary  nature?  In  other  words, 
was  it  any  thing  more  than  one  of  those  ordinary  disburse- 
ments of  the  voyage  which  are  necessary  for  keeping  the  ship 
in  a  proper  condition  to  transport  the  cargo,  and  which  the 
owner  of  the  goods  has  therefore  a  right  to  demand  of  the 
owner  of  the  ship,  without  being  called  on  to  contribute  to- 
wards their  payment  ? 

2.  Even  supposing  the  expenditure  to  have  been  of  an 
extraordinary  nature,  was  it  also  incurred  for  the  joint  benefit 
of  both  ship  and  cargo  ? 

If  the  answer  to  both  these  questions  be  in  the  affirmative, 
the  expenditure  ought,  on  principle,  to  be  made  good  to  the 
party  who  has  incurred  it  by  those  who  have  benefited  by 
it :  in  other  words,  should  be  regarded  as  a  general  average 

lOBB. 

If  the  answer  be  in  the  negative,  then  the  expenditure  will 
either  come  under  the  head  of  those  petty  averages  which  the 
shipowner  lumself  must  bear  without  any  claim  on  his  under- 
writer, or  they  are  particular  average  losses,  which  fall  ulti- 
Quitely  on  the  underwriter  on  the  ship,  or  on  freight. 

3m  4 
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Gcnerftl  ave-  '  By  the  application  of  these  princii^Ies  we  may  ascertain 

cxfrao^dfnary  whcthcr  any  given  expenditure   ought  to  give  a  claim  to 

expenditures  compensation  in  general  average ;  and  wherever  practice  or 

for  the  common  \                         °                                     . 

benefit          "  positive  law  have  not  clearly  established  the  contrary^  these 

principles  must  be  the  sole  guide  of  decision. 


Akt.  1.  Expenses  of  entering  or  quitting  a  Port  ofDisti'esSy  to 
refit,  and  of  discharging  and  reloading  Cargo  there. 

All  expenses  {  330,  From  thcsc  principles  it  clearly  follows  that  where 

necessarily  con- 
nected with        a  ship  has  either  cut  away  her  masts  or  rigging,  or  has  been 

to*rcfit^are'°'^      SO  damaged  by  a  storm,  that  it  is  necessary,  for  the  safety 
general  average,  \^\\^  q(  the  ship  and  carffo,  to  put  into  some  port  out  of  the 

when  the  .  i  a  >  m    \ 

damage  which    coursc  of  thc  voyagc  msurcd  for  repairs,  all  the  expenses  in- 
^ilJ^toVut^in     separably  connected  with  the  act  of  first  putting  into  and 

is  the  result       afterwards  clearin*;  out  of  such  port  of  distress  give  the  ship- 
either  of  general  *=>  .      .  . 
average  or  par-  owncr  a  claim  to  a  general  average  contribution;  and  this 

1^8.'  *^®"2®    upon  the  plain  ground  that  these  expenses  are  a  necessary 

consequence  of  an  extraordinary  measure  taken  for  the  gene- 
ral preservation,  (c) 

Accordingly,  all  port-dues,  and  charges  of  all  sums  ][)aid  in 
remuneration  of  services  rendered  in  bringing  the  ship  into 
port,  and  in  clearing  her  out  again,  come  into  general  average- 
Thus,  pilotage  (rf),  towage  of  a  disabled  ship  into  port  (e), 
charges  of  taking  ofi*  anchors  and  cables,  and  rendering  assist- 
ance generally  (/),  wages  of  people  employed  to  guard  pro- 
perty during  the  repairs  (^),  or  of  cutting  a  way  for  the  ship 
through  the  ice  when  she  has  become  frozen  up  in  a  i)ort  of 
distress  (A),  and  all  charges  of  a  similar  kind,  are  contributed 
for  in  general  average,  provided  the  ship  put  into  port,  in 
consequence  either  of  sea  damage,  or  to  repair  purposely 
inflicted  losses. 

(0)  Beneckc,  Fr.  of  Indem.  193.         (/)  Stevens  on  ATerage»  S3.  5tb  ed. 
Stevens  on  Average,  23.  5th  ed.  (g)  Ibid. 

(d)  Beneckc,   Fr.  of  Indem.  192.         (A)  3  Phillips,  117.     Benrck^  Pr. 
Stevens  on  Average,  23.  5th  cd.  of  Ind^m.  214.   , 

(e)  2  Phillips,  115. 
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But  it  must  be  carefully  borne  in  roindi  that  none  of  General  ave- 
the  above  charges  can  be  allowed  in  general  average,  when  ex^raonUnary 
the  ship  is  obliged  to  put  in  merely  in  consequence  of  contrary  ^xpenduures 
windsy  or  for  the  purpose  of  procuring  water  and  provision  ;  benefit, 
in  6uch  case  these  expenses  fall  under  the  head  of  petty  But  when 
averages,  and  must  be  borne  by  the  shipowner  alone  (i)  ?n  in  conse^"' 

•   quence  of 
.  „    -  ...  -    ,  ,        shortness  of 

§  331.  All  the  expenses  necessarily  incurred  in  preparing  provisions,  &c,, 
for  the  refitment  of  the  ship  in  the  port  of  distress  give  a  ^l^^tti^^kl 
daim  to  fjeneral  average  contribution.  "  *  P*^"y  «vc- 

Thus,  when  in  order  to  repair  the  ship  it  becomes  abso-  j.^ 
lutdy  necessary  to  discharge  the  cargo,  all  the  expenses  of  unloading  and 
unloading,  warehousing,  and  reloading  it,  come  into  general  are  gvnvr^^^ 
a?enige,  because  incurred  for  the  joint  benefit  both  of  the  JJ, th^'^oi*'!" 
ship  and  of  the  cargo ;  of  the  shipy  that  she  may  be  repaired,  benefit  of  ship 
tnd  of  the  cargo,  that  it  may  be  preserved.  ( j)     It  must  be,  ^^ 

however,  carefully  borne  in  mind,  that  it  is  only  when  these 
charges  are  necessarily  incurred  for  the  sake  of  the  ship,  as 
well  as  of  the  cargo,  that  they  can  be  allowed  to  give  a  claim 
to  contribution.  If  the  cargo  were  merely  unloaded,  in  order 
to  preserve  it,  in  cases  where  the  ship  might  have  been 
equally  well  repaired  without  its  removal,  the  expense  thus 
caused  would  not  constitute  a  general  average  claim,  {k) 

So,  the  charge  of  removing  the  ship's  stores,  after  the  cargo 
is  out  of  her,  is  not  allowed  to  give  such  claim,  being  an 
expense  incurred  for  the  sake  of  the  ship  only.  (/) 


(i)  Sterens  on  Average,  23.  5th  ed. 
Bcacck^,  Pr.  of  Jndem.  192. 

(j)  Stevens  on  ATerage,  21.  22. 
jth  ed.  Accordingly  these  charges 
vcre  sUowed  in  the  case  of  The  Co- 
pcobagen,  I  Rob.  Adro.  Rep.  298. 
Id  Plonnner  r.  Wildman,  Le  Blanc, 
J.itayt)  *«  The  unloading  may  be  gene* 
nl  iTcrage  if  it  were  necessary  in 
^f^  to  repair  the  ship."  3  Maulc  & 
W.«7. 


(k)  Stevens  on  Average,  qua  tuprd» 
Bcneck^,  Pr.  of  Indem.  193.  Mr. 
Bencck^  indeed,  seems  to  doubt 
whether  these  charges  ought  ever  to 
come  into  general  average ;  but  on 
principle,  it  seems,  they  ought,  and 
they  arc  admitted  in  practice.  See 
alto  Kent's  Comm.,  vol.  iiL  p.  239.  ed. 
1844. 

(/)  Stevens  on  Average,  22. 
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General  aTc- 
rage  losses  *— 

extraordinary       Art,  2.  Expense  of  the  Repairs  actually  done  to  the  Ship  in 

expenditures  y  x^. 

for  the  common  her  Fort  of  Distress. 

benc6t. 


The  cost  of  the  §  332.  Thc  cxpenscs  just  mentioned  are  admitted  to  ^ve 
scrveTwiien'  ^  claim  to  general  average  contribution,  quite  irrespective  of 
caused  "by  acci-  ^Jiq  nature  of  the  damage  which  made  it  necessary  for  the  ship 

dental  damage^  ,  ,  ••• 

can  give  no  to  put  in  for  reptuT,  upon  the  plain  principle  that  they  are 
trfbution!^**""     ^®  necessary  consequences  of  an  extraordinary  step  taken 

for  the  general  benefit :  it  is  manifest  that  the  same  principle 
does  not  apply  to  the  expense  of  the  repairs  themselves^  for  that 
expense  is  a  consequence,  not  of  the  putting  in  to  refits  but  of 
the  FOREGOING  LOSS.  On  principle,  therefore,  the  question 
whether  thc  expense  of  repairs  should  come  into  general 
average,  would  depend  entirely  on  the  nature  of  the  loss 
which  rendered  such  expense  necessary.  If  the  damage  to 
be  repaired  were  in  itself  a  general  average  loss,  the  cost  of 
repairing  it  might  be  so  too ;  but  the  cost  of  repairing  damage 
accidentally  caused  to  the  ship  by  the  perils  of  the  sea,  can 
never,  on  principle,  give  a  claim  to  contribution,  for  to  pay 
the  cost  of  such  repair  is  a  duty  imposed  on  the  captain  by 
the  very  contract  of  affreightment,  whereby  ho  has  pledged 
himself  to  maintain  the  ship  in  a  fit  state  for  transporting  the 
cargo  to  its  place  of  destination ;  and  of  this  duty  the  shipper 
of  the  goods  has  a  right  to  demand  the  fulfilment,  without 
contributing  to  the  expense,  (m) 
Authorities  on  Accordingly  we  find,  even  in  the  Digest  itself,  an  express 
e  po»°^  decision  that  the  expense  of  such  repairs  can  give  no  chum 

to  general  average  (/i);  and  thc  greatest  of  all  writers  on 
insurance  law  lays  it  down,  without  any  limitation,  that  if  a 
ship,  being  unable  to  keep  the  sea,  puts  into  port  in  order  to 
repair  the  damage  dene  to  her  by  a  storm,  the  expense  of  the 

(m)    Boulay.Paty,    Comment,    on  having  been  damaged  by  tempest,  put 

Emerigon,  vol.  i.  p.  620.  ed.   1827.  into  the  port  of  Hippo  to  refit;  it  was 

Beneck^,  Pr.  of  Indem.  194.  decided  that  the  owners  of  the  cargo 

(n)  Dig.  lib.  xiv.  tit.  2.  f.  6.     The  could  not  be  called  upon  to  make  good 

case  was  thus :  a  ship,  bound  for  Ostia,  to  the  ship-owner  the  loss  so  incurred. 
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repairs  themselves  ought  not  to  be  the  subject  of  general  General  are. 

tvenge  contribution,  (o)  Xl^SlJliT; 

It  IB  surpriainir,  indeed,  that  there  should  ever  have  been  ;*P«"diturei 

,  ,  ...  for  the  commcm 

any  doubt  upon  a  matter  which  on  principle  is  so  plain^  as  benefit 
that  the  owner  of  the  ship  is  bound  to  keep  the  ship  in 
leptir,  and  consequently  to  repair  at  his  own  cost  all  damages 
aoodentallj  done  to  her  in  the  course  of  the  voyage,  (p) 

The  doubt  which  has  arisen  upon  the  point  in  this  country  ^"^e  supposed 
lod  America  seems  principally  to  have  been  caused  fix>m  a  ed  by  Pium-  * 
BUfloonoeption  of  the  following  case :  —  ^n\  m *& " 

A  ship  in  the  prosecution  of  her  voyage  met  with  a  par*  ^*  ^^^' 
ticolar  average  loss  by  fouling,  in  consequence  of  which  she 
was  obliged  to  cut  away  part  of  her  bowsprit  rigging  (a  general 
iTenge  loss) ;  she  was  so  much  damaged  by  the  effects  of 
the  aoddent  and  the  cutting  away,  that  she  could  not  keep 
the  sea,  nor  pursue  her  voyage  without  repairs,  and  she 
leoordiogly  put  into  port  to  refit :  the  court  held,  that  the 
expense  of  such  repairs  as  were  absolutely  necessary  to  enable 
On  ship  to  prosecute  her  voyage,  and  were  of  no  permanent 
hmefit  to  her,  might  come  into  general  average,  but  no 
fiBther.(jr) 

Lord  EUenborough  in  this  case  said,  that  the  main  ques- 
tktt  to  be  considered  was,  not  so  much  the  nature  of  the 
loddent  which  made  the  repairs  necessary,  as  *^  whether  the 
dEsct  produced  was  such  as  to  incapacitate  the  ship  from 
fnrther  prosecuting  her  voyage,  unless  she  returned  to  port 
ffid  removed  the  impediment;" — ^^as  far  as  removing  this 
bc^Nunty  is  concerned,  all  are  equally  benefited  by  it,  and 
dierefore  it  seems  reasonable  that  all  should  contribute 
towards  the  expense  of  it ;  but  if  any  benefit  ultra  the  mere 
removal  of  the  incapacity  should  have  accrued  to  the  ship  by 
the  repairs  done,  inasmuch  as  this  will  redound  to  the  par* 
ticohr  benefit  of  the  shipowner  only,  it  will  not  come  under 
the  head  ci  general  average."  (r) 

(•)  EoMrigom  chap.  ziL  teot  41.  {q)  Flammer  o.  WiidmaD»  S  Biaule 
)<.id.Lp.6O0.  ed.1887.  &  SeL  483. 

(p)  Stevens  OB  A*f«nge,4a  5th  ed.        (r)  Ibid.  486.  487. 
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General  ave-  From  thcsc  expressions  of  Lord  Ellenborough  it  was  not 

ravo  losses  ^^^ 

extraordinary  Unfairly  inferred,  that  the  rule  established  by  Plummer  v. 
for^t^Mfcommon  Wildman  was  this,  tliat  the  expense  of  repairs  done  to  a  ship 
benefit.  in  a  port  of  distress,  in  as  far  as  they  are  no  more  than  just 

sufficient  to  enable  the  ship  to  keep  the  sea  till  she  completes 
her  voyagey  and  are  of  no  permanent  benefit  to  the  ship  ultra 
that  purpose,  give  a  claim  to  general  average  contribution, 
quite  irrespective  of  the  nature  of  the  loss  which  induced  the 
necessity  of  repairing. 

Accordingly  this  is  the  rule  now  adopted  on  the  subject  in 
the  United  States  (5);  it  is  evidently  opposed  to  the  general 
principles  above  laid  down ;  in  theory,  it  is  not  easy  to  per- 
ceive on  what  ground  the  necessity  of  the  repairs  should 
entitle  them  to  be  paid  for  in  general  average,  and  in  practice 
it  would  obviously  be  very  difiicult  to  discover  any  kind  of 
repairs  which  would  not  be  of  some  benefit  to  the  8hip.(^) 
Tbe&ctsofthc       lu  this  couutry,  in  fact,  the  case  of  Plummer  v.  Wild- 
«*!?^ir-u"'    man  must  either  be  considered  to  be  overruled,  or,  at  all 
man  do  not       evcnts,  uot  to  be  an  authority  for  the  rule  thus  deduced  from 
rule  supposed     it :  t\iQ  facts  of  the  case,  it  umst  be  observed,  do  not  authorise 
on  it.  °"  such  an  inference;  for  a  portion  of  tliie  damage  to  repair  which 

the  ship  had  put  into  port,  viz.  the  cutting  away  the  bowsprit 

rigging  was  undoubtedly  a  general  average  loss :  accordingly, 

in  a  more  recent  case,  Lord  Ellenborough  himself  refers  to 

Plunimcr  r.  Wildman,  as  decided  on  the  ground  that  the 

repairs  in  tliat  case  were  rendered  necessary  by  a  sacrifice  of 

part  of  the  ship  for  the  general  safety  ;  and  in  this  latter  case 

he  plainly  intimates,  that  the  expense  of  repairs  can  only  be  a 

subject  of  general   contribution  when   rendered   necessary  by 

a  general  average  loss,  (w) 

And  the  sup-        Tiic  facts  of  the  case  now  referred  to  are  as  follows: — the 

u^swtcnt*      bowsprit  bitts  of  a  ship,  then  under  courses,  and  beating  to 

with  th^iatter   windward,  having  given  way  in  consequence  of  her  violent 

V.  Whitmore,     labouring  in  a  heavy  and  dangerous  sea,  the  master,  finding  it 

141.  '  necessary  for  the  ship's  safety  so  to  do,  after  consultation 

(<)  Kcnt*i  Comm.,  vol.  iit.  p.  236.        (f)  Beneck^   Fn   of  Indtm,  197. 
fd.  ][844.     S  Phi))ipi  on  los.  3  Phillips  on  Ins.  115. 

(u)  4  Mau}e&  Sel.  149. 
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With  bis  officers,  put  into  port  to  refit     The  expenses  of  re-  General  a^e- 
puTing  the  bowsprit,  together  with  the  wages  and  provisions  extraordinaTy 
of  the  crew,  during  the  time  necessarily  occupied  in  the  re-  for^he^common 
pain,  were  claimed  as  the  subject  of  a  general  average  contri-  benefit, 
bation:  Lord  EUenborough  and  the  whole  court  held,  that 
ndther  could  be  allowed,  (v) 

Lord  Ellenborough,  in  giving  judgment  in  this  case,  says.   Rule  as  laid 
in  unqualified  terms,  "  that  general  average  must  lay  its  fcii!^°barough 
foondatioD  in  a  sacrifice  of  part  for  the  sake  of  the  rest;  but  »»  A^ower  r. 

•n  i^  Whitmore, 

here  was  no  sacnfice  of  any  part  by  the  master,  but  only  of  4  m.  &  Sel. 
Us  time  and  patience,  and  the  damage  incurred  was  by  the 
TO)lenoc  of  the  wind  and  weather."  (w) 

This  language  of  his  lordship  is  certainly  inconsistent  with 

fluit  which  he  is  reported  to  have  employed  in  Plummer  r. 

Wildman;  and  the  rule  supposed  to  be  founded  on  that  case 

is  deariy  irreconcileable  with  the  principles  upon  which  he 

decided  in  Power  v,  Whitmore.     This  latter  case,  indeed, 

appears  to  have  restored  the  law  in  England  upon  this  subject 

to  that  which  on  principle  seems  the  true  rule,  viz.  That  the  ex' 

pente  of  repairs  rendered  necessary  bi/  particular  average  losses 

ustained  by  the  ship  can   never  give  a  claim  to  a  general 

merage  eontributton^  but  that  such  claim  can  only  be  sustained 

when  the  damage  to  be  repaired  was  in  itself  a  general  average 

Abt.  3.  Wages  and  Provisions  of  Crew  during  Delay  for  the 

Purpose  of  Repairs. 

§  333.  These  expenses  follow  the  same  rule  in  this  country    Wages  and  pro- 
18  the  expenses  of  the  repairs  themselves;    they  are  not   cre^'ju*'^'*** 
brought  into  general  average  when  the  repairs  which  cause    ^^^y  <o  refit 

. ,       -  ,  _        -  ,  ,      _  are  not  in  this 


DTougnt  into  general  average  wnen  tne  repairs  wn 
the  delay  are  rendered  necessary  by  particular 
Io08efl.(x) 


•'  crew  during 

repairs  which  cause    <^^«y  «o  refit 

arc  not  in  this 
average     country  either 
general  or  par* 
ticular  average 


(»)  Pover  V.  Whitmore,  4  Maule 
k  8cL  141. 

(v)  Ibid.  149. 

(»»)  Bmeck^  Pr.  of  Indem.  196— 
18^  If  indeed  the  cipense  of  repairs 
itiHRh  Inghcr  •!  ttM  port  of  distress 
te  it  would  be  elsewhere,  and  the 
%  in  CQBStqncBM  would  not  have 


gone  in  to  repair  there  hui  far  the  aaJte 
ofikt  cargot  it  seems,  that  in  such  case 
the  Murplus  cost  of  the  repairs  might 
be  admitted  to  give  a  claim  to  contri- 
bution. Kent's  Comm.,  vol.  iiL  p. 23G. 
ed.  1844. 

(x)  See  Jackson  v,  Cliarnoek,  8  T. 
Rep.  209.     Plummer  v,  Wildman,  3 
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General  Ave-         In  England,  in  fact,  these  expenses  can  give  a'ctaim 

rage  losses——  ,  ,  i_/»'ii 

extraordinary     neither  to  general  nor  to  particular  average,  but  fall  ex« 
fOT  i*he  ccOTimon  clusivcly  upon  the  shipowner,  upon  the  principle  that  he  i» 

^"^^^ bound  by  the  very  contract  of  affreightment,  and  as  part  of 

the  consideration  for  which  freight  is  paid  him,  to  keep  ft 
competent  crew  on  board  from  the  commencement  to  tho 
end  of  the  voyage,  (y)  The  labour  of  the  sailors,  says 
Boulay-Paty,  while  the  ship  is  repairing,  and  their  wagei 
and  provisions  while  so  occupied,  form  part  of  those  expenses 
and  exertions  to  which  the  shipowner  is  bound  by  the  relation 
in  which  he  stands  to  the  owner  of  the  goods,  (z) 
Da  Costa  o.  In  one  English  case,  indeed,  where  a  ship  put  in  to  refit^ 

Newenham  •  .         /»  ^»     ?  i  j   xi.  ' 

seems  opposed    ^^  consequenco  ot  a  particular  average  loss,  and  the  crew 
to  this.  ^g,.Q  discharged  immediately  on  her  entering  the  port  of 

distress,  but  afterwards  hired  by  the  master,  to  work  at  the 
repairs,  not  as  sailors,  but  as  common  labourers,  it  was  held 
that  their  wages  and  provisions  during  the  delay  to  refit 
might  be  brought  into  general  average,  (a) 
Explained.  The  court,  howcvcr,  put  their  decision  entirely  on  the 

ground  that  the  men  had  been  discharged  on  making  the 
port,  and  were  afterwards  employed,  not  as  sailors,  but  aa 
common  labourers  (b),  so  that  the  cost  of  employing  them 
nught  be  considered  rather  as  an  extraordinary  expenditure 
than  one  falling  within  the  ordinary  scope  of  the  shipowner's 
duty.  It  may,  however,  as  Mr,  Steven's  remarks,  be  very 
reasonably  doubted  whether  the  master,  by  so  discharging  his 
crew  on  making  for  a  port  of  distress,  and  then  rehiring  them, 
can,  on  true  principles,  be  considered  as  giving  the  shipowner 
a  claim  to  general  average  for  their  wages  and  provisions 
while  employed  on  the  repairs,  (c)  There  is  nothing  in  the 
fact  of  putting  into  a  port  of  distress  to  discharge  the  contract 


Maulc  &  Sel.  482.    ""Power  v,  Whit-  (2)    Boulay-Patj    on     Emerigoiii 

more,   4  Maule  &   Sel.   141.,  in  all  ¥oL  L  p.  610.  ed.  1827. 

which  these  charges  were  clumed  in  (a)  Da  Costa  v.  Newenham,  S  T. 

general  average  and  disallowed.  Rep.  407. 

(y)  See  Latewardv.  Curlings  Park,  (6)  See  the  judgment  of  Ashur>t,J.» 

115.  8th  ed.     Eden  v.  Poole,  ibid.  413. 

Robertson  v.  Ewer,  1  T.  Rep.  132.  (c)  Stercns  on  Average^  40.  5th  ed. 
confimkcd  by  the  recent  case  of  De 
Vauz  ft.  Sftlf«dor,  4  Ad.  &  EIL  42a 
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of  affreightment^  and  while  that  still  remdins  entire  the  master  General  ave- 
is  not  released  from  the  obligation  it  imposes  on  him  of  extraoiSnary 
keeping  and  pajdng  a  competent  crew  throughout  the  whole  fo/^he^**"'" 
ooDise  of  the  voyage*  benefit. 

Where,  however,  the  damage  to  be  repaired  is  itself  such  Where  the 
« to  give  a  claim  to  contribution,  then  these  expenses  also  ^^^at***^*f 
should,  on  principle,  be  brought  into  general  average,  as  general  ave- 
being  consequences  immediately  resulting  from  the  measure  charges  are  so 
adopted  for  the  general  preservation  (rf) ;  and,  accordingly,  ^^" 
Lord  Tenterden  considers  that,  in  such  case,  they  would 
posably  be  held  to  be  general  average  in  this  country,  {e) 
The  role  of  the  French  code  is,  that  these  expenses  are 
general  average,  provided  the  loss  to  be  repaired  was  volun- 
tarily incurred  for  the  common  benefit,  and  the  ship  freighted 
by  the  month.  (/) 

Ib  the  United  States  these  expenses  are  in  all  cases  aUke  Law  in  the 
brought  into  general  average  {g) ;  and  on  the  Continent  they  ^°***^**  ^*****' 
ire  generally  admitted  to  be  such,  although  there  is  hardly 
iny  point,  even  in  the  perplexed  doctrine  of  general  average, 
in  which  there  is  such  a  great  diversity  in  the  positive  laws 
of  mercantile  states.  (A) 


{i)  Bencek^  Ft.  of  Indem.  205.  and  prorisions  of  the  crew  are,  in  such 

(c)  Abbott  on   Shipping,  ^  part  iIL  case,  an  ordinary  expenditure  to  which 

Aqk  TiiL  §  7.  p.  350.  5th  ed.  the   ship-owner  is  bound.      Pothier, 

(/)  Code  de  Commerce,  art  400.  Traits    dea    Char te- Parties,    No.  85. 

\  6.    Ilie  reason  given  by  the  French  Mr.  Beneck6  considers  that  when  the 

jvrists  for  this  last  restriction,  is,  that,  loss  to  be  repaired  was  voluntarily  in- 

vbcre  the  ship  is/rtighud  by  the  month,  curred,  the  expense  of  wages  and  pro- 

tlie  ship-owner  receives  no  freight  for  visions  should  be  general  average  in 

the  period  of  detention,  and  is  there-  either  case.     Fr.  of  Indem.  206. 

fare  not  bound  by  his  duty  as  ship-  (g)  2  Phillips  on  Ins.  120.     Kent's 

ovBcr  to  pay  or  provision  the  crew  Comm.,  vol.  iii.  p.  235.  note  (a),  ed« 

doling  the  delay;  so  that  the  expense  1844 

c«Bed  by  doing  so  is  in  such  case  of  (A)  Mr.  Beneck^  iu  his  Principles 

n  extraordinary    nature.       On    the  of  Indemnity  (p.  191— 207.),  has  with 

other  l»^lH^,  where  the  ship  is  freighted  infinite  learning   collected  and  com- 

bj  tbe  voyage,  freight  is  due  for  the  mented  on  all  the  various  laws  of  the 

vbole  period  of  detention  (which  is  European  states  on  this  subject. , 
iodndcd  in  tbe  Toyage),  and  the  wages 


!"» 
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General  ave- 
ra^  losses- 
extraordinary 

forThe  common     Art.  4.  Expenses  incurred  in  reclaiming  captured  Property 

l>enefit. 


during  detention  by  Embargo, 


Wa^  and  pro-  §  334,  When  a  neutral,  or  other  ship,  has  been  seized  and 
during  delay  to  Carried  into  port  for  adjudication,  the  wages  and  provisions  of 
t*r«Ur*de^  the  crew  during  their  delay  in  such  port  for  the  purpose  of  re- 
uined  pro-  claiming  the  captured  property,  seem  to  be  a  general  average 
neraraverag**,  chargc,  if  incurred  for  the  joint  benefit  of  both  ship  and  cargo, 
for^lL' jomt***  *'^^^  ^^'  '^^  other  words,  when  both  ship  and  cargo  are  the  sub- 
benefit  of  both    jcct  of  detention  (J) :  but  if  either  the  ship  alone,  or  the  cargo 

alone,  be  the  cause  of  detention,  the  charges  of  reclaiming 
them  are  a  particular  average  loss  to  the  owner  of  the  pro- 
perty on  whose  account  they  were  incurred.  (J) 

The  following  case,  decided  in  the  United  States,  affords 
a  good  illustration  of  this  principle : — An  American  (neutral) 
ship  was  seized  by  the  French,  under  the  Milan  decree,  and 
detained  in  port  on  account  of  her  cargo  only,  which,  after 
some  time,  was  discharged,  and  delivered  to  the  consignees, 
on  their  giving  security  to  abide  the  event  of  an  appeal 
against  the  seizure.  The  court  held  that  the  expenses  in- 
curred before  the  cargo  was  discharged,  being  incurred  on 
account  both  of  ship  and  cargo,  were  general  average;  but 
the  subsequent  expenses,  being  incurred  solely  on  account  of 
the  cargo  (for  the  ship  was  then  free  to  go  where  she  pleased), 
were  not  general  average,  {k) 
Principle  on  Expcuscs  of  the  kind  just  mentioned,  are,  if  incurred  for 

penses  are  ge-    thc  joint  benefit  of  both  ship  and  cargo,  a  general  average 
neral  average.    Jqss,  becausc  the  Contract  of  affreightment  is  put  an  end  to 

by  the  capture  and  detention,  and  consequently  the  master, 
in  keeping  his  crew  together  with  a  view  of  obtaining  the 
restoration  of  the  property,  is  incurring  a  voluntary  expense 

(O  Riccard,  Ncgoce  d*Amsterdam,         (J)  Benccke,  Pr.  of  Indem.  239. 
p.  279.,  cited  in  Emerigon,  chap.  xii.         (A)  f  Watson  r.  Marine  Ins.Comp.( 

sect.  41.   vol.  I  p.  G13.  ed.  1827.     1  7  Johuson^s  New  York  Rep.  57.     See 

Magens,  69.   §  57.      Kent*s  Comm.,  also  Kcnt*s  Comm.,  vol.  iiL  p.  236. 

vol.  iii.  p.  23G.  ed.  1844.  note  (/),  ed.  1844. 
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Ofer  and  beyond  what  he  was  bound  to  by  the  ordinary   General  ave- 
course  of  his  duty  towards  the  shipper.  Txf rai^aT^ 

In  cases  of  detentions  by  embargo  the  same  reasons  do  J^P^n^'itures 

,  .  ""^  *"*  common 

not  apply.     The  embargo  does  not,  like  capture  or  seizure,  beuefit. 
pat  an  end  to  the  contract  of  affreightment;  the  master.  Wages  and  pro- 
therefore,  is  bound  to  stay  by  the  ship  with  his  crew  in  the  ^t^"tton"b  "* 
exercise  of  his  ordinary  duty  towards  the  shipper,  and  the  embargo  are 
expense  he  is  put  to  in  haying  to  pay  and  provision  them  average, 
daring  the  embargo,  can  give  him  no  chtim  to  general  average 
eootribation.  (/)      Another  reason  is  tliat,   in  such    case, 
neither  ship  nor  cargo  are  in  actual  jeopardy,  for,  as  Beawes 
expresses  it,  **  the  embargoing  sovereign  would  not  have 
other  ship  or  cargo,  but  only  hinders  their  departure." 

The  delay,  in  fact,  as  Lord  Tenterden  says,  does  not  pro- 
ceed from  the  act  of  the  master  and  persons  belonging  to  the 
ship,  nor  is  it  for  the  general  benefit,  (m) 

It  is,  accordingly,  not  the  subject  of  general  average,  either 
m  this  country  (n)  or  the  United  States.  {6) 


Abt.  5.  Expenses  of  waiting  for  Convoy y  of  Delay  caused  by 
Quarantine^  by  being  Icebound,  8fc. 

\  335.  Where  there  is  no  certain  and  .immediately  impend-  These  expenses 

ing  danger  threatening  the  ship  in  case  she  sails  without  ^CTage^hen* 

convoy,  but  only  the  ordinary  contingent  perils  to  which  all  there  is  no  im- 

dupe  are  exposed  in  time  of  war,  the  expenses  caused  by  danger, 
waiting  for  convoy  are  not  a  proper  subject  of  general  average 
Qoatribution.  (p) 

Where,  however^  the  danger  is  so  inuninent  as  to  render  VHiere  there  is, 

they  are  so. 

(0  Bcoeek^,  Pr.  of  Indem.  S34.  to  principle  so  to  do.     Sharp  v.  Glad- 

(■)  Abbott  on  Shipping,   part  iv.  stone,  7  East,  34. 

*«P-9.p.44a.  ethed.  (o)  f  Penny    v.    New    York    Ins. 

(")  Hobertson  v.  Ewer,  1  T.  Rep.  Comp.,  3  Caines,  135.     Leavenworth 

1S7.    Iq  the  case  of  one  of  the  ships  v.  Delafield,  1  Caines,  573. 

^'^'umI  by  the    Russian    embargo,  (/»)  Benecke,  Pr.  of  Indem.  225. 

*^  £Ilenborottgh  seemed  to  admit  Bynkershoek,  Qusstiones  Prir.  Juris, 

^  daim,  but  it  is  certainly  opposed  lib.'^iy.  e.  25. 

3n 
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General  are-  the  protection  of  a  man-of-war,  or  a  delay  in  port  till  it  can 
extraordinary  arrive,  absolutely  necessary  for  the  safety  of  the  whole  ad- 
fOT^ifcOTimon  venture,  there  can  be  no  doubt  that  the  wages  and  proYisions 
Unefit.  of  the  crew,  and  all  other  expenses  incurred  during  such 

delay,  ought,  on  principle,  to  come  into  general  average,  they 

being,  in  fact,  extraordinary  expenses,  voluntarily  incurred, 

as  the  only  means  of  saving  the  ship  and  cargo  from  imminent 

danger,  (r) 

Expenses  of  The  expenses  of  delay  caused  by  quarantine  are  not 

quarantine  not  brought  into  general  average  when  the  quarantine  takes 

graerai  ave-       place  in  the  Ordinary  course  of  the  voyage.  (# ) 

Expenses  of  So,  if  a  ship  is  frozen  up  in  any  port  at  which  she  may 

not«n«»l ""^  happen  to  be  in  the  ordinary  course  of  the  voyage,  or  when, 

average,  being  uuable  to  enter  a  river  or  harbour  on  account  of 

jsbip  is  frozen     floating  ice,  shc  is  compelled  to  put  into  a  harbour  and 

dMtreffl.'^'*  °^  winter  there,  the  expense  of  paying  and  provisioning  the 

crew  during  this  detention,  gives  no  claim  to  general  average 
contribution,  (t) 

Where,  however,  a  ship,  for  the  general  safety,  has  put 
into  a  port  of  distress  tol*epair,  and  while  there  is  frozen  up 
for  the  winter,  the  increased  expense  of  wages  and  provisions 
occasioned  by  this  delay,  is  allowed  to  be  general  average  in 
America  {u) :  but  it  is  apprehended  that  it  would  only  be  so 
considered  in  this  country  when  the  loss,  which  the  ship  went 
into  repair,  was  itself  of  the  nature  of  general  average,  (v) 

Abt.  6.  Experue  of  remunerating  Services  rendered  for  the 

common  Safety, 

Principle  on  §  ^36.  The  remuneration  by  the  shipowner  of  all  those 

which  th^        services,  which    are   made  necessary   by   a   r^»rd  to  the 

give  a  claim  to  ^  j        j  ^"is 

generalaverage.  common  safety,  givcs  a  claim  to  general  contribution,  if  they 

are  rendered  under  circumstances  of  an  extraordinary  nature, 
and  on  occasions  when  both  ship  and  cargo  are  alike  placed 
in  jeopardy. 

(r)  Bynkershoek,  Qtizesttones  Priv.  (t)  1  Mogens,  67.     Beneck^  Vr,  of 

Juris,  lib.  iv.  c.  25.     Beneck^  Pr.  of  Indem.  214.     2  Phillips  on  Ins.  115. 

Indem.  225.  («)  2  Phillips,  117. 

(0  2  Phillips,  116.  (d)  Beneck6,  Pr.  of  Indem.  214. 
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Xf  gach  flervicesy  on  the  other  hand,  are  required  for  the  General  ave- 
safety,  or  redound  to  the  benefit,  of  either  the  ship  alone,  or  extraordina^ 
the    caigo  alone,  their  remuneration  will  give  no  dmm  to  for'^'^^^l^on 

Oaxitribution*  benefit. 

Saboage  paid  to  men-of-war  for  rescuing  a  ship  and  her  Salvage. 
cax^  from  capture,  or  to  other  vessels  for  extricating  them 
ftoin  the  dangers  of  shipwreck,  should,  it  seems,  be  made 
good  by  a  general  average  contribution,  (w) 

JFSre  of  extra  hands  to  pump  a  ship  after  springing  a  leak.  Hire  of  extra 
IB  allowed  in  general  average,  both  in  England  (x)  and  the  ^^^ 
Xlmted  States,  (y)    But  the  expense  of  hiring  extra  hands, 
m  the  room  of  those  who  have  deserted,  is  not  allowed  {z) ; 
iMur  are  gratuities  promised  to  seamen  in  order  to  encourage 
tibem  to  do  their  duty,  for  such  promise  is,  in  law,  entirely 
Tmi(a) 

A  stranded  vessel  is  in  most  cases  in  danger  of  being  Expenses  of 
loetj  unless  speedy  steps  are  taken  for  her  preservation,  either  Soat,1nn- 
fcy  unloading  the  cargo  to  lighten  her,  or  by  endeavouring  to  f ""*^°'ij®  - 
^  her  up  by  means  of  buoys,  &c,  with  the  cargo  in  her.  ship  and  ourgo, 
Tke  xonimeration  which  the  shipowner  is  obliged  to  pay  for  ^nenJ^ave- 
"^  services  thus  rendered,  gives  a  claim  to  general  average  "*f^ 
<^tribution,  provided  such  services  shall  appear  to  have 
keen  incarred  for  the  joint  benefit  of  ship  and  cargo,  which 
^  be  the  case  if  ship  and  cargo  are  both  exposed  to  a 
^xmnaon  danger,  and  both  saved  from  it  by  the  exertions 
onployed  for  their  rescue. 

lf>  however,  the  safety  of  the  ship  be  hopeless,  or  that  If  otherwise, 
'  the  cargo  no  longer  endangered,  no  such  claim  can  be 
'^''sined.  Thus,  where  the  ship  is  driven  high  and  dry  on 
^  Aore,  with  no  prospect  of  saving  her,  the  charges  of 
vofading  the  cargo,  not  being  for  the  benefit  of  the  ship, 
lod  the  charges  of  afterwards  digging  out  the  ship,  being  of 


(m)  Slevens  on  Average,  25.  5th  ed.  (y)    f  Orrocks   v.    Commonwealth 

BnecH  Pr.  of  Indem.  2S0.    2  Phil-  Ins.  Comp.,  cited  in  8  Phillips,  110. 

Spt  OD  Ins.  109.,  who  cites  some  Ame-  (<)  Plummer  o.  Wildman,  3  Maule 

fiean  dacisiona  on  the  point  &  Sel. 

(x)  Birkkj  at.  F^resgrtfc,  1  East,  (a)  Harris  v,  Wataon,  Peake's  N.P. 

319.  72. 
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General  ave-  no  benefit  to  the  cao^o,  are  not  the  subject  of  contribution, 
exfraord^ary  So,  whcrc  the  ship  is  left  hopclcssly  stranded,  but  the  whole 
expenditures      q£  ^j^^  carffQ  IS   Unloaded   without  floatini^  her;   the   ship, 

for  the  common  °  o  *  ir* 

benefit.  on  the  Same  principle,  cannot  contribute  to  the  expense  of 

unloading  the  cargo,  nor  the  cargo  to  that  of  afterwards 
heaving  off  the  ship,  (h) 

Practical  rules        From  thcse  principles  the  three  following  practical  rules 

as  to  expenses     ]jj.„g  u^^^.  derived 
of  floating  ship.  "*^®  "^^^  aenvea. 

(1)  These  expenses  are  always  general  average  when  the 
ship  takes  the  ground  in  endeavouring  to  enter  a  port  of 
distress ;  for  in  such  case  ship  and  cargo  are  equally  jeopar- 
dised, and  the  expenses  are  the  necessary  consequence  of  a 
step  taken  for  tlie  common  safety,  (c) 

(2)  These  expenses  are  never  general  average  when  the 
stranding  occurs  in  entering  the  port  of  destination ;  for  in 
such  cases  it  is  considered  that  tlie  cargo  can  never  really  be 
in  jeopardy,  (d) 

(3)  When  the  stranding  takes  place  accidentally  in  the 
course  of  the  voyage,  and  the  ship  be  heaved  off  without  db- 
charging  her  cargo,  so  as  to  be  able  to  proceed  on  Iter  voyaye, 
the  expenses  thus  incurred  are  general  average,  (e) 


Art.  7.    Monet/  given   by  way  of  Composition   to   Pirates. 
Expenses  of  raising  Money  abroad^  ^c. 

Hansom  is  pro-  §  337.  Ransoni  to  an  enemy  is  now  prohibited  in  this 
composition  country  by  positive  law  (/) ;  but  this  extends  only  to  enemies, 
belli Jerente!  not  ^^^  "^^  ^^  pirates  or  Other  plunderers ;  and  it  appears  certain^ 
being  enemies,    that  any  moucy  paid  to  them  by  the  captain,  in  order  to 

gives  a  claim  to    .     ,  ,  ...  ,         ,  .  n    ,  ^  n     i 

contribution,      luducc  them  to  liberate  the  ship  and  the  rest  of  the  cargo, 

would  be  general  average,  (y) 

It  is  quite  clear,  also,  tliat  a  compromise  between  neutrals 


(6)  Beneckd,    Pr.    of  Indem.  215,  («)  2  Phillips,  97. 

216,  217.     2  Phillips,  97.     Jacobsen*s  (/)  43  G.  3.  c.  72.  ss.  16,  17. 

Sea  Laws,  book  iv.  c.  2.  (^)  Abbott  on  Shipping,   part  iii. 

(c)  Stevens  on  Average,  22.  5th  ed.  c.  viii.  pp.  346,  347.  5tb  ed. 

(</)  Ibid. 
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A'ld  belligerents  is  lawful^  and  that  the  amount  paid  by  way  General  ave- 
of  canying  it  out  gives  a  claim  to  contribution.  (A)  eiuraOT^aT" 

-All  the  expeiises  attendant  upon  raising  money  abroad  expenditures 

&,  ,  ..11,      for  the  common 

r  general  average  purposes,  ought,  on  pnnciple,  to  be  made  benefit 

good  by  a  general  average  contribution.    Accordingly,  where  Expense  of 

nioney  has  been  raised  for  such  purposes  by  bills  drawn  by  ^^*^"j?  "P"«y 

the  captain  on  his  owners,  all  loss  by  exchange,  interest,  or  general  ave- 

discount,  ought  to  be  included  in  the  sum  for  which  contri-  "^** 

buLiuon  is  made,  (i) 

On  the  same  principle,    when  money  is   raised  for   the 

BELxne  purposes  on  bottomry,  the  maritime  interest  must  be 

ftdded  to  the  principal  for  the  purposes  of  contribution,  (j) 

^r.  Beneck£,  on  the  same  ground,    considers  that    the 

piremiums  paid  for  insuring  sums  thus  advanced  for  general 

average  purposes  should  themselves  be  contributed  for  (A); 

but  the  better  opinion  seems  that  they  should  not.  (/) 


Sect.  IV.   fFhat  contributes  to  General  Average. 

^    §  338.  Having  thus   enumerated  the  losses  for  which  a  What  contri- 

S^^eral  average  contribution  is  to  be  made,  let  us  inquire  average. 

^Pon  what  property  such  contribution  is  to  be  levied.  Every  thin 

^U  which  is  ultimately  saved  out  of  the  whole  adventure  contributes 

V*  ^n   ship,  freights  and  cargo)  contributes  to  make  good  the  at  risk  at  the 

9^eral  average  lossy  provided  it  have  been  actually  at  risk  at  ^^  ^^\  j® 

^  time  such  loss  was  incurred ;  but  not  othertoise.  because,  if  "'tinjately 

'  -^  saved. 

*^  at  risk  at  the  time  of  the  loss^  it  was  not  saved  thereby. 

Hence  goods  landed,  or  sold  for  the  necessities  of  the  ship 
before  a  jettison,  do  not  contribute  (m) ;  "  because  they  were 


(i)  Sterens  on  Average,  26.  5th  ed.  (J)  Stevens  on  Average,  27.  5tb  ed. 

5b    decided    in    the    United    Stotes,  Beneck^,  Fr.  of  Indcm.  283. 

f  IX>iig]as  p.  Moody,  9  Mass.    Rep.  {k)  Bencck6,  Pr.  of  Indem.  283. 

SOUt  and  tee  other  cases  cited  in  2  (/)  Sec  2  Phillips  on  Ins.  133. 

Pbillipc*  104.  (m)  Emcrigon,  chap.  xii.  sect.  43. 

(t)  Stevens  on  Average,  27.  5th  ed.  vol.  i.  p.  625.  ed.  1827. 
S  PfailliiM  oo  Ina.  ISO,  131. 
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What  contri- 
butes to  general 
average. 


That  which  has 
been  sacrificed 
contributes 
equally  with 
that  which  has^ 
been  sayed. 


Freight  of 
goods  jetti- 
soned contri- 
butes. 


not  exposed  at  the  time  of  the  jettison  to  a  community  of 
risk,  and  were  not  saved  thereby.''  (it)  So  neither,  for  the 
same  reason,  do  goods  taken  on  board  after  the  jettiBon."  (o) 
So,  if  there  be  two  jettisons  on  two  distinct  occasions,  and 
the  owner  of  the  goods  fint  jettisoned  recovers  them  after 
the  second,  they  shall  not  contribute  for  the  second  jettison, 
because  they  were  not  on  board  when  it  was  made,  (p) 

By  parity  of  reason,  the  goods  jettisoned  do  not  contribute 
for  any  damage  done  to  the  rest  of  the  cargo  after  their 
jettison  ( j^),  for  the  subsequent  loss  is  quite  independent  of 
the  jettison,  and  must  be  borne  by  those  whom  it  concerns,  (r) 

That  which  lias  been  sacrificed  contributes^  in  general 
averagcy  equally  with  that  which  is  saved. 

By  the  civil  law,  only  the  goods  actually  saved  were  to 
contribute  (s) ;  but,  by  the  Consolato  del  Mare,  which  has 
been  foUowed,  in  tiiis  respect,  by  the  uniform  practice  of 
later  times,  the  contribution  is  to  be  made  equally  upon  the 
property  saved  and  the  property  sacrificed  (t) ;  **  and  this," 
observes  Boulay-Paty,  "  is  very  equitable,  for,  if  the  goods 
jettisoned  did  not  contribute,  the  owner  thereof,  receiving 
their  total  value,  would  suffer  no  loss  by  the  sacrifice,  while 
the  other  owners  would."  (u) 

Not  only  the  goods  which  have  been  jettisoned,  but  those 
also  which  have  been  sold  for  the  joint  benefit  of  ship  and 
cargo,  contribute  in  general  average,  for  the  latter  are  con- 
tributed for,  just  like  goods  jettisoned  (t;) ;  and  not  only  do 
the  goods  jettisoned  and  sold  themselves  contribute,  but  the 
freight,  which  would  have  been  payable  in  respect  of  such 
goods,  contributes  also ;  for  as  this  freight  is  contributed  ^br, 
the  shipowner  would  suffer  no  loss  by  the  sacrifice  of  freight 


(a)  I'ardessus,  Cours  de  Droit 
Comm.,  vol.  iii.  p.  233.  ed.  1841. 

(o)  Beneck^,  Pr.  of  Indem.  306. 

(p)  Emerigon,  chap.  zii.  sect  41. 
vol.  I  p.  602.  ed.  1827. 

(q)  Ibid. 

(r)  Beneckd,  Pr.  of  Indem.  182. 
See  also  Code  de  Commerce,  art  425. 

(«)  Id  tributum  Mervaict  res  debent. 
Dig.  lib.  xiT.  tit  2.  f.  2. 


(f )  Consolato  del  Marc,  cap.  94.  of 
the  Italian  translation,  cap.  51.  of  Par- 
dessus,  Lois  Maritimes,  vol.  ii.  pp.  101, 
102. 

(m)  Boulay-Paty,  Comment  oa 
Emerigon,  vol.  i.  p.  632.  ed.  1827. 

(d)  Cleirac,  p.  88.  Na  4.  Emeri- 
gon, Contrats  a  la  Grosse,  chap.  it. 
sect  9.  voL  it.  p.  475.  ed.  1827. 
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in  the  goods  jettisoned  or  sold^  unless  he  also  contributed  in  What  contri- 
msi^ct  thereof,  (w)                                                              ^^e.'"'^ 
^U  goods  laden,  on  board  for  the  purposes  of  traffic  eon-  — 


By  ''goods"  is  meant,  says  Lord  EUenborough,  disecontri- 
'^  all  the  wares  or  cargo  for  sale  laden  on  board  the  ship"  (z) ; 


Mr.  J.  Park  says, ''  The  rule  is  that  all  merchandise 
t;  on  board  for  the  purposes  of  traffic,  is  liable  to  be  brought 
contribution" (y) ;   or,  as  Magens  expresses  it,  ''what 
8  no  freight,  pays  no  ayerage."  (z) 
3t  is  on  this  last  ground,  that  wearing  apparel,  jewels,  &a.  Wearing  ap- 
^ttached  to  the  person^  do  not  contribute  (a) ;  and,  on  the  ^f'^^"^^ 
saxne  ground,  the  general  practice  seems  to  be,  that  pas-  nor  (Mssengen* 
s^ngeri  baggage  does  not  contribute  (&),  though,  on  principle, 
i'fe  does  not  appear  why,  if  of  sufficient  value  to  be  brought 
into  the  contributory  interest,  it  should  not  do  so.  (c) 

Gold,  silver,  jewels,  precious  stones,  and  all  other  small  Jewels,  ftc,  if 
"tides  of  value,  unless  carried  about  the  person,  or  forming  ^uTS^U. 
P^ut  of  the  wearing  apparel,  contribute,  {d)    Mr.  Phillips  ^°»  ^  oontri- 
^''iQks  that  bank  notes,  being  not  so  much  property  as 
^^^idenoe  of  property,  ought  not  to  contribute;  Weskett 
^^^^i^ders  that  they  should ;  and  his  seems  to  be  the  better 
^^pinion,  for  they  are  convertible  into  money,  and  are  saved 
^  the  sacrifice  fix)m  becoming  valueless,  (e) 
Jhek  goods  contribute,  though,  as  we  have  seen,  they  are  Deck  goods 

^"^  t    IN   I  ii 

^  contributed  for,  except  when  there  is  a  usage  of  trade  so  *^"     "  * 
to  carry  them.  (/) 
Provisions  and  warlike  stores  do  not  contribute,  "  but  have  Provisions  and 

warlike  stores 
do  not. 


(«)fSteTcns  on  ATerage,  61.  6th  ed. 
(x)  HiU  V.  Patten,  8  East,  374. 
(y)  Brown  v.  Stapleton,  4  Bingh. 
J 1 9.     See  also  Abbott  on  Shipping, 
S5S.  5th  ed.,  and  460.  6th  ed.  Stevens 
on  Average,  45.  6th  ed.  See,  howevert 
3  Phillips  on  Ins.  97. 
(z)  1  lOagens,  OS,  §  56. 
(a)  Bmerigon,    chap.  xiL  seet  42. 
voL  L   p.  6SS.     Valin,  tit.   du  Jet., 
art.  II. 


(b)  Emerigon,  chap.  xiL  sect  42. 
voLi.  p.  624.  ed.  1827. 

(e)  Pothier,  Contrats  Maritimes, 
No.  125.     2  Phillips  on  Ins.  153. 

(d)  Peters  v.  Milligan,  Park,  296. 
8th  ed. 

(e)  2  Phillips  on  Ins.  155.  Wes- 
kett, tit.  Contrib.  No.  1. 

(/}  Emerigon,  chap.  xii.  sect  42. 
vol.  i.  p.  648.  ed.  1827.  Code  de 
Commerce,  art.  232, 
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What  contii-      alwavs,"  savs  Mr.  J.  Park,  "  been  considered  an  exception 

butes  to  geDeral  .  .        . 

average.  to  the  rule  respecting  contribution,  (jf) 

Goods  belong.  Goods  belonging  to  govemmenty  by  the  old  laws,  did  not 
lUfnUontrY-"'  Contribute,  {h)  Valin,  however,  thinks  they  ought  to  do 
bute.  Bo(i);  and  it  has  recently  been  held  by  Mr.  J.  Story,  in  the 

United  States,  after  a  most  masterly  examination  of  the 
principles  of  the  supposed  exemption,  that  there  was  no 
ground  for  it,  either  in  law  or  practice,  and  that  goods 
belonging  to  government  are  as  liable  to  contribute  as  any 
other  part  of  the  cargo  saved  by  the  sacrifice,  {j) 


Sect.  V.  Principles  of  General  Average  Adjustment,  and  their 
Application  to  different  Kinds  of  General  Average  Losses* 

PriDciplei  of  §  339.  Having  thus  seen  in  respect  of  what  losses  a  contri- 

adjustment, and  bution  in  general  average  can  be  claimed,  and  upon  what  pro- 

tioTto  different  P^^J  ^*  ^®  *®  ^®  asscsscd,  it  remains  to  be  considered  how  the 

kinds  of  general  amount  to  be  paid  in  cx)ntribution  is  first  estimated,  and 

average  losses.  , 

then  apportioned  on  the  respective  interests  subject  thereto. 

ment  of  gone-  The  proccss  by  which  this  is  ascertained  is  called  the  adjust- 
ral  average  is.     j^^^^.  ^f  general  average. 

The  principle  of  The  leading  principle  of  general  average  contribution,  to 
adjustment  the  whatcver  kind  of  loss  it  may  be  applied,  is  this :  —  That  all 
same  in  all         ^f^^  parties  interested  in  the  adventurey  for  the  benefit  of  which 

the  loss  was  incurred,  should  be  sufferers  by  the  loss  in  exact  pro^ 
portion  to  the  extent  of  their  respective  interests,  but  no  farther  ; 
and  this  object  can  only  be  attained  when  the  party  whose 
property  has  been  sacrificed,  whose  money  has  been  disbursed, 
or  whose  credit  has  been  pledged  for  the  general  bendfit,  is 
placed,  by  the  result  of  the  adjustment,  exactly  in  the  same 
position  he  would  have  stood  in  had  the  sacrifice  been  made 


(g)  Brown  v.  Stapleton,  4  Bingh.  (1)  Tit  dc9  Avaries,  art.  11.  Na  9. 

1 1 9.     £mcr jgoii,   chap.  xii.  sect.  42.  {j)  f  The  United  States «.  Wilder,  in 

vol.  i.  p.  G24.  ed.  1827.     Benecke,  Pr.  re   Schooner  Ja.sjier,   Maj,  a.d.  1838, 

of  Indcm.  308.  2  Phillips  on  Ins.  161. 

(A)  Cleirac,  cited  by  Emerigon,  «6t 
tuprd,     Jugemens  d'Olcron,  art.  8. 


cases. 
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the  expense  incurred^  or  the  credit  pledged^  not  by  himself^  Prmciplei  of 

but  by  some  other  of  his  co-adventurers.  Srurtment^IS 

This  is  the  universal  principle  of  general  average  con-  their  appiica- 

tribution^  whether  the  loss  arose  from  sacrifices^  expenditures^  kinds  of  general 

or  a  sale  of  goods  for  the  common  benefit :  in  the  application,  *^^'^*gg  '<»»«' 

however,  of  this  principle  to  practice,  there  is  an  important  ^™*^^*^**."''* 

distinction  to  be  observed  as  to  the  mode  by  which  the  object  of  sacrifices  and 

ia  sought  to  be  obtained,  in  the  case  of  losses  arising  from  ^*^°  '  ""^ 
8ACBIFICES  and  losses  founded  on  expenditures. 

§340.  When  an  expenditure  is  incurred  for  the  general   Ruleofadjust- 
benefit,  the  money  by  which  it  is  discharged  is  either  sup-  ^^xp^nau* 
plied  by  the  shipowner  out  of  his  own  funds,  or  raised  by  a  ^^^^  \  *^®y    » 

1       «  .        .  ...  must  be  re- 

^oan  from  some  third  party ;  in  either  case  it  is  obvious  that  imbursed  in 
he  has  a  personal  and  absolute  claim  against  all  the  parties  any  thing  be 
^^rested  in  the  adventure,  in  respect  of  the  money  thus  laid  ultimately 

^  "*  saved  or  not. 

^°t  for  their  benefit,  and  that  from  the  moment  the  advance 

^  been  made ;  it  is  equally  obvious,  on  the  true  principles 

W  adjustment,  that  they  are  bound  in  equity  to  liquidate 

"^   claim  in  fully  whether  any  part  of  the  property,  for 

''^hoBe  benefit  the  outlay  was  made,  be  ultimately  saved  or 

not.     TVere  this  not  so,  the  object  to  be  had  in  view  in  every 

•djUetment  of  general  average,  would  not,  under  all  circum- 

***^ce8,  be  attained,  for  in  those  cases  where  the  ship  and 

P^^s,  after  being  relieved  by  the  expenditure,  wholly  perish 

before  arriving  at  the  port  of  destination,  the  party  making 

th^  advance  would,  if  no  contribution  were  to  be  made,  be 

^^rse  off  than  the  parties  for  whose  benefit  it  was  incurred, 

^  he  would  not  only  have  lost,  like  the  rest,  all  his  share  in 

the  adventure,  but  moreover  would  remain  burdened  with  a 

debt  contracted  on  their  account,  or  be  the  loser  of  a  sum 

of  money  laid  out  for  their  safety. 

Hence,  the  long  established  rule  is,  that  disbursements  for 
the  general  benefit  must  be  fully  reimbursed  in  general  average ^ 
whether  tlu  ship  and  cargo  be  eventually  saved  or  not,  (A) 


Qi)  Beoeek^  Pr.  of  lodeni.  251.  Sterens  on  Average,  sa  5tb  cd. 
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Principles  of  §  341.  Where,  however,  some  int^ral  part  of  the  adven- 

a4jiistment,uid  ture  itself  has  been  sacrificed  for  the  safety  of  the  rest,  as  in 

tion\o  diff«€iit  ^^*^  ^^  jettisons  and  other  sacrifices  of  like  nature,  the  rule 

kinds  of  general  of  adjustment  is  different. 

The  principle,  indeed,  is  still   the  same,  viz.  that  the 

mcnt  Tn  oSe^"  ^^^^  ^  ^^^  property  sacrificed  should  be  placed  in  the  same 

of  jeuiaont  condition,  by  the  result  of  the  adjustment,  in  which  he  would 

and  other  sa-  .  •  *f  -^ 

cri6ces :  the  havc  stood  if,  uot  his  property,  but  that  of  some  other  paitf 
ficeTcontru""  ^  *^®  advcuture,  had  been  sacrificed:  he  must  not  be  worse 
butes  to  the  off  than  if  his  goods,  instead  of  being  jettisoned,  had  remained 
with  the  pro-     ou  board.  (T)  • 

and  where  '  ^^^  practical  rulc  adopted  to  attain  this  end  is  as  follows: 

mJ!^"^"  The  property  sacrificed  for  the  general  benefit  is  r^arded 
tributionisdue.  as  though  it  had  never  been  lost,  but  actually  constituted  a 

portion  of  the  whole  mass  of  property  upon  which  the  con^ 
tribution  is  assessed,  at  the  time  the  adjustment  is  made ;  its 
supposed  value,  like  the  actual  value  of  the  property  saved, 
is  fixed  at  a  certun  amount,  and,  in  proportion  to  that' 
amount,  it  takes  its  full  share  with  the  rest  of  the  adventure, 
for  whose  benefit  it  was  sacrificed,  in  contributing  to  the 
loss  thereby  incurred. 

Thus,  to  take  a  very  simple  instance,  suppose  property, 
the  value  of  which,  if  saved,  would  have  been  lOOiL,  to  have 
been  sacrificed  for  property  the  value  of  which,  as  saved,  is 
900/.  The  whole  sum  upon  which  the  contribution  is  to  be 
levied  will  be  the  aggregate  value  of  the  property  sacrificed 
and  that  saved,  viz.  1000/. ;  the  amount  to  be  made  good 
being  100/.,  or  the  tenth  part  of  lOOOi  ;  the  property  Saved 
contributes  a  tenth,  or  90/.,  and  the  property  sacrificed  also 
a  tenth,  or  10/.,  making  together  the  whole  amount  lost, 
or  100/. 
Fairness  of  this  It  is  clcar  that  this  is  the  only  equitable  way  in  which  this 
meut*^  kind  of  loss  can  be  adjusted,  for  if  the  property  sacrificed  did 

not  contribute  like  the  rest,  the  owner  of  such  property,  re- 


(0  Beneck^,  Pr.  of  Indem.  287.     Kent*8  Comm.,  vol.  iii.  p.  24S.  ed.  1844^ 
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ceiving  its  total  value,  would  be  better  off  thau  the  rest  of  Principles  of 
the  co-fidyenturers,  and  would  not  be  in  the  same  condition  fJ^^^enTMd 


m  wbch  he  would  have  been,  if  theu:  property  had  been  H***'*pp**^ 

..     ,.  ,     ^,.  r     r      /  tion  to  different 

ncnfioed  instead  of  his.  kimbofgenena 

It  is  also  dear,  that  where  after  the  sacrifice  the  whole  of  *^"^^"**^ 
the  rest  txf  the  adventure  utterly  perishes,  no  contribution  ^n^^"' 
tta  be  due,  for  in  such  case,  even  if  the  property  had  not  McriSces  where 

I  ,  .  nothing  is 

wen  aacrificed,  there  is  no  reason  to  suppose  that  it  would  saved. 
tt»t  have  perished  like  the  rest :  its  owner  is  in  no  worse 
PMitum  than  he  would  have  been  had  it  been  made  by  some 
<^  else  on  board,  and  not  by  himself.  The  condition  of  all 
the  co-adventurers  is  precisely  equal:  all  is  lost;  there  is 
^*>Wiig  to  contribute /r^wn,  and  nothing  to  contribute /or.  (m) 
BsQce  the  rule  with  regard  to  sacrifices  for  the  general 
'^^^t  is,  that  they  are  not  contributed  for  where  nothing  is 
««»ed. 

f  342.  In  the  case  of  goods  sold  by  the  master  to  raise  Ruieofadjust- 
'^ds  in  a  foreign  port,  it  is  a  very  controverted  point  whether  g^^J^^ST 
^  loss  thence  arising  should  be  adjusted  in  the  same  manner  Are  goods  sold 
"  the  loss  arising  from  sacrificesy  or  like  that  arising  from  ^Twlcrifices  or*^ 
^^P^nditures  ;  whether,  that  is,  in  case  the  whole  adventure  expenditures? 
*^Wquently  perishes,  the  owner  of  the  gooc^s  sold  is  or  is 
i^t  entitled  to  contribution.     There  has  been  no  express  (n) 
dodsion  on  this  subject,  either  in  our  own  courts  or  those  of 
the  United  States,  and  the  foreign  authorities  are  exceedingly 
oonflicting. 

The  only  express  ordinance  on  the   subject  is  the  68th  Authorities  in 
article  of  the  Laws  of  Wisbuy,  which  directs,  "  That  if  the  i^g^them  as* 
captain  in  parts  beyond  the  seas  be  obliged  to  sell  goods  far  e^pen^tures. 
the  repairs  of  the  ship,  and  the  ship  thereafter  perish,  he  shall 
repay  the  merchant  freighter  for  his  goods  so  sold,  at  their 

(m)  Emerigon,  chap.  xiL  sect  41.  a  ship-owner,  who  had  sold  goods  for 

ToL  L  p.  601.  ed.  1827.     3  Phillips,  the  necessary  repairs  of  the  ship,  was 

105L  held  responsible  to  their  owner,   al« 

(a)  Inddentally,  the  point  wob  de-  though  after  the  repairs  the  ship  and 

eidcd  in  this  ooimtry  io  Powell  v.  cargo  had  been  totally  lost  by  capture. 
Gudgeon,  5  Maule  k  SeL  431.,  where 


^ 
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J  Principles  of     Tolue  at  the  port  of  loading,  and  shall  receive  therefor  no 

^   generaUverage   /•    -^i  .  w/    x 
adjustment,  and   irClght.   (/?) 

their  applica-  Valin.  UDon  the  authority  of  this  article,  states  the  law  in 

tion  to  different  ^     r  j 

kinds  of  general  the  Same  Way,  and  argues,  that  as  the  goods  were  sold  to  de^ 

fray  a  personal  debt  of  the  shipowner y  there  is  no  reason  why 

he  should  not  pay  their  value  to  the  owner  of  the  goods^ 
whatever  may  be  the  issue  of  the  voyage,  just  as  if  he  had 
raised  the  money  by  drawing  a  bill.(5')  Pothier  considers 
that  in  theory  Yalin  is  right,  though  he  acknowledges  the 
practice  to  be  against  him.  (r)  By  the  modern  French  code 
it  is  provided  generally,  that  the  shipowner  shall  reimburse 
the  owner  of  the  goods  sold,  whether  any  part  of  the  adven- 
ture be  finally  saved  or  not.  {s) 

And  this  on  the  ground,  as  stated  in  the  French  council 
of  state  (when  the  article  just  cited  was  under  discussion 
there),  "that  the  master  and  owners  of  the  ship,  whose  duty 
it  was  to  supply  the  necessities  of  the  ship^  had  contracted  an 
individual  debt,  by  applying  those  goods  to  the  accomplishment 
of  their  personal  duty.^\t) 

These  authorities  undoubtedly  seem  strong  and  uniform ; 
but  with  regard  to  all  of  them,  it  is  important  to  observe  that 
they  only  apply  to  those  cases  in  which  the  goods  are  sold  by 
the  shipowner  to  defray  expenses  for  which  he  himself,  by 
the  very  terms  of  his  contract  with  the  freighter,  is  boimd  to 
provide  funds.  In  these  cases,  as  we  have  already  seen(tf), 
no  contribution  can  be  claimed ;  but  the  loss  sustained  by  the 
owner  of  the  goods  sold  gives  him  an  absolute  claim  against 
the  shipowner  from  the  moment  of  their  sale ;  and  this  claim 


(/))  The  genuineness  of  this  article 
appears  doubtful  (Bcneckd,  Pr.  of  In- 
dent. 266.);  it  does  not  occur  in  the 
first  printed  edition  of  these  laws,  pub- 
lished in  1 585,  nor  in  the  two  earliest 
MSS.  of  1533  and  1537.  (Pardessus, 
Lois  Marilimes,  vol.  i.  p.  523.)  Even 
if  genuine,  it  applies  in  terms  only  to 
the  case  in  which  the  goods  are  sold 
for  the  necessities  of  the  ship,    and 


could  not  therefore'  give  a  claim  to 
contribution. 

(9)  Valin. 

(r)  Fothier,  Contrats  Maritimes, 
Nos.  43.  72. 

(«)  Code  de  Commerce,  art.  29S. 

(t)  Boulay-Faty,  Cours  de  Droit 
Comm.,tit.viii.  sect  9.  vol.  ii.  p.  430. 
ed.  1 834. 

(m)  Stqfri.     Sect  III.  Art  2. 
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muai  doubtless  be  liquidated  whatever  may  be  the  issue  of  Principles  of 
tie  adventure.  S^TurtmeLl^^ 

On  the  other  hand,  Emeriffon,  after  a  learned  citation  of  |^e»»' «ppjjj»- 

,  ^  ,  tion  to  diflerent 

autliorities(t;),  decides,  that,  just  as  in  the  case  of  jettison,  the  kinds  of  freneral 

goods  sold  are  to  be  considered  as  still  continuing  on  board, 

and,  therefore,  that,  if  the  whole  adventure  subsequently  ^"ouf "f  tremt. 

pensh,  no  contribution  is  due.  (w)  *"S  .*<^™  «« 

sacrifices. 

1^.  Stevens,  also,  expressly  says,  that  goods  sold  should, 
as  in  all  other  cases  where  a  sacrifice  is  made,  be  treated  as  a 
je'ttison ;  for  it  is  the  same  thing  to  the  merchant  whether 
tbe  goods  be  sold,  taken,  or  thrown  into  the  sea.(x)  Mr. 
Benecke  entirely  agrees  with  the  two  last  cited  authorities  (y), 
a.iK3  Chancellor  Kent  lends  the  authority  of  his  great  name  to 
the  same  opinion,  (z) 

3fow,  even  if  it  were  necessary   to  suppose  that   these  Authorities 
authorities  actually  diifered  as  widely  as  at  first  sight  they 
appear  to  do,  the  task  of  deciding  between  them,  though  dif- 
ficult, would  not,  perhaps,  be  hopelessly  so ;  but  they  may, 
*»  it  seems,  be  reconciled  with  each  other,  by  considering 
^hat  the  first  class  of  authorities  applies  exclusively  to  the 
^^^fieg  in  which  goods  are  sold  by  the  shipowner  to  provide 
^^ds  for  those  necessary  repairs  which  lie  himself  is  bound 
^  ^Sray^  while  the  second  class  of  authorities,  on  the  other 
**^d,  only  contemplates  cases  in  which  goods  are  sold  by  the 
^Powner  to  defray  those  extraordinary  expenses  which  are 

• 

*"*^*OTfd  for  the  common  benefit^  and  give  a  claim  to  general 

^"^^^age  contribution* 
In  cases  of  the  first  class  it  is  clear  that  the  shipowner 

<^^tracts  an  absolute  and  personal  debt  to  the  owner  of  the 
goods  sold,  which  he  is  bound  to  pay,  whatever  be  the  issue 
of  the  adventure.  In  cases  of  the  second  class  the  merchant 
Ought  not  on  principle  to  be  entitled  to  payment  for  the  goods 

(0)  Consolato  del  Brisre,  105.  Juge-  in  the  same  words,  **  que  les  marchan- 

oeos  d'OIeros,  art  22.,  and  the  Re-  dises  aient  ^t^  j^tdes,  ou  vendues  pour 

gnlstions  of  Antwerp,  art.  1 9.  le  salut  commun.**     Vol.  ii.  p.  476. 

(»)  Emerigon,  toL  iL  p.  476.  ed.  ed.  1827. 
1827.  (y)  Beneck^,  Pr.  of  Indcm.  192. 

(x)  Stercns  on  Average,  15.  5th  ed.         (2)  Kent*s  Comm.,  vol.  iii.  pp.  212, 

«  Pea  importe,**  saji  Emerigon,  almost  213.  ed.  1844. 
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Principles  of      sold,  if  the  ship  and  residue  of  the  cargo  subsequently  perishes ; 
a4just]iiciit,and  ^^r  in  such  case  he  is  not  put  in  a  worse  situation  by  the  sale 
2i1  to  d^ff^t  ^^  *^®  goods  than  if  they  had  remained  on  board, 
kinda  of  general       The  result,  therefore^  of  the  authorities  appears  to  be, 

1.  That  where  goods  are  sold  to  defray  the  necessary  repairs 

Rule  sug.         of  the  ship,  they  are  paid  for,  though  the  whole  adventure 
^^   '  may  be  finally  lost.     2.  That  where  they  are  sold  for  gene- 

ral ayerage  purposes  they  are  not  to  be  contributed  for  unless 
something  is  saved. 

Rule  of  adjust-       R  343,  There  is  another  question  on  which  there  has  been 

ment  where  ... 

ship  perishes      a  great  diversity  in  the  positive  regulations  of  foreign  states, 

but  ffoods  are  jj.i.  ••  /•/••         •     •  j.  •  r  ^1         i^* 

g^^^  and  the  opmions  of  foreign  junsts;    viz.  where  the  ship 

Where  the  pcrishes  by  the  agency  of  the  very  peril  to  avert  which  the 

the^tun^iiT  ^  Sacrifice' was  made,  but  the  cargo,  or  part  of  it,  is  saved  from 

spite  of  the  j}^^  wreck, — does  that  which  was  saved  contribute  for  that 

sacrifice,  it  is  a 

doubtful  ques-  which  was  Sacrificed  ? 

thTgoods  saved       On  the  One  hand,  the  civil  law  expressly  decrees  that  in 

contribute.  ^^^^  ^jgg^  hq  contribution  shall  be  made,  but  that  the  meiv 

against  any  chants  shall  savc  all  they  can  on  their  own  account  tanquam 

The  French  law  follows  the  civil  law :  the  Code  de  Com- 
merce provides,  ^^  That  if  the  .jettison  does  not  save  the  ship 
.  no  contribution  takes  place."(&) 

The  French  jurists,  following  the  Ordinance  and  the  Code, 
are  unanimous  in  maintaining,  that  where  the  jettison  and  the 
wreck  are  caused  by  the  same  storm,  the  goods  saved  from 
the  wreck  shall  not  contribute  for  those  jettisoned  just  before 
it  took  place,  (c)  Yalin  even  goes  further,  and  says,  **  that 
whenever  the  ship  is  wrecked  during  the  continuance  of  the 
same  storm  that  gave  occasion  for  the  jettison,  even  though 
it  may  not  be  till  some  days  afterwards^  yet  the  goods  saved 
do  not  contribute  for  those  jettisoned."  ((f) 

(a)  Dig.  lib.  xiv.  tit  2.  t  7.     Fkr-  (c)    Pothier,    Contrats    Maritimes, 

dessus,  Lois  Maritimes,  vol.  L  p.  108.  No.  114.  Emerigon,  chap.  xiL  sect.  41. 

(&)  Art.  42S.     Ord.   de  la  Marine,  vol.  L  p.  602.  ed.  1827.   Boulay-Paty, 

tit.  du  Jet.,  art.  15.     The  Hamburgh  Comment,  ibid.  p.  603. 

Ordin.  tit   Von  Werfiung,  art.  9.,  is  (<f)  Valin,  tit  du  Jet,  art  15,  16. 

to  the  same  effect  vol*  iL  pp.  525.  529.  ed.  1829. 
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Mr.  Mftrehall  (e)  and  Mr.  Stevens (/)  both  agree  that  the  Principles  of 

ship  must  be  sayed  at  the  time^  and  if  not,  that  no  contribution  ^ustmenrand 

IB  due,  though  part  of  the  cargo  may  be  saved.     Lastly,  Mr.  {^"t^^^^**" 

Chanoellor  Kent,  in  the  last  edition  of  his  Commentaries,  kinds  of  general 

states  the  law  in  the  same  way,  and  cites  two  American  — — 

BuihoritieB  in  which  the  point  has  been  expressly  so  de- 

eWed-Or) 

On  the  other  hand,  the  Spanish  law   expressly  enacts.  Authorities  in 
^  in  such  case  the  goods  saved  shall  contribute  for  those  tribiuion  h^g 
ttcrificed.  (A)     Weijtsen,  an    early  and    highly  esteemed  ™^^* 
imter  upon  average,  lays  down  the  law  in  the  same  way,  and 
states  the  reason  for  it  to  be,  that  if  tlie  goods  jettisoned  had 
aot  ken  so  sacrificed  their  owners  might  have  saved  or  recovered 
^kn,  ofi  or  in  part,  as  the  otiier  owners  have,  (i) 

Mr.  Beneck^,  who  with  his  usual  erudition  has  examined 
^  the  authorities  on  the  8ubject(j),  and  Mr.  Phillips,  who 
cHes  a  remarkable  decision  in  the  United  States  in  support 
of  kb  views  (A),  both  adopt  the  reasonings  of  Weijtsen  and 
the  role  of  the  Spanish  law. 

In  oar  courts  there  has  been  no  decision  on  the  subject;  Conclusion  as 
■Dd  in  the  absence  of  binding  authority  the  question  would  w^^^^**. 
hire  to  be  determined  on  principle  alone.     In  this  view  the  P'^ct**^  "^e- 
^'Sninent  of  Weijtsen  undoubtedly   appears  to  have  great 
^'^    There  is,  at  all  events,  a  probability ,  in  the  case  snp- 
P^,  that  the  goods  sacrificed  might,  if  not  so  sacrificed, 
'^^e  been  saved  like  the  rest.     If,  therefore,  they  are  not 
^tributed  for,  their  owner,  in  consequence  of  the  jettison, 
0  Wone  off  than  ho  probably  would  have  been  if  the  goods 
ncnfioed  had  belonged,  not  to  him,  but  to  some  one  else  on 

(#)  Marshall  on  Ins.  541.  (A)  2    Phillips  on   Ins.    105.    108. 

(/)   SCevens    on    Average,  8.   5th  The  case  referred  to  is  that  of  Walker 

ed  V.  United  States  Ins.  Comp.,  11  Serg. 

(y)  See    Kent's    Comni«»    vol.  iii.  &  Rawie,  61.,  in  which  contribution 

p.  8S4.  ed.  1644.  was    allowed    for    masts,    sails,    and 

(A)  Ordinanzas  di  Bilbao,  chap.  90.  anchors,   sacriBced   for    the    common 

art,  16.  9a£etj,  though  the  ship  was  totally  lost 

(t)  Trnt^  des  Agarics,  art  33.  by  the  very  perils  they  were  sacri6ced 

(J)  Bcneek^,   System  des  Assecu-  to  avert. 
nunp  vol.  It.  pp.  18—83.  ed.  Hani« 
bargbp  1810^  and  alio  in  hb  Pr.  of 
ladem.  178— 181. 
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Principles  of  board.  TJpon  the  whole  it  seems,  that  in  practice  it  would 
adjustment,  and  hc  a  Sensible  rule,  that,  where  either  the  whole  or  the  greater 
their  opphca-     ^^^^  ^f  ^j^^  carffo  was  savcd,  contribution  should  be  made, 

tion  to  (linerent   *  .  »  '  ' 

kindsof  general  evcn  though  the  ship  perished  at  the  time  :  but,  on  the  con- 

; L  trary,  no  contribution  should  be  due  where  the  goods  saved 

were  cither  small  in  quantity,  or  greatly  damaged  in  condition. 

Mr.  Benecke  considers  that  on  principle  the  same  rule 

should  be  extended  as  well  to  sacrifices  of  the  ship's  tackle 

&C.,  as  to  jettisons  properly  so  called:  but  he  admits  that 

in  practice  such  contribution  is  unusual,  owing  to  the  very 

*  small  value  of  the  spars  and  rigging  under  the  circumstances 

supposed,  (l) 

Where  the  But,  whatever  diversity  of  opinion  may  exist  with  regard 

Uis'^timriMit*'  to  the   point  just  discussed,   there  is   no   doubt  whatever 

ultiniately         about  this  position:  that,  if  the  ship  survives  the  periL  to 

perishes  m  the  ,     *  .     .  ,  . 

after  iiart  of  the  avert  which  the  sacrifice  was  made,  and  is  ultimately  wrecked 
▼oyage.  .^  ^j^^  ^^^^  p^^  ^^  ^j^^  voyage,  all  that  is  saved  from  the 

wreck  must  contribute  to  make  good  that  which  was  pre- 
viously sacrificed  (iw);  for,  without  such  previous   sacrifice, 
nothing  would  have  been  saved  at  all.  (tz) 
Becapitulatioiu       Upon  the  wholc,  therefore,  the  following  appear  to  be  the 

rules  derivable  from  general  principles,  and  the  tenor  of  the 
authorities  on  the  subject  of  this  section. 

1.  In  case  of  losses  arising  from  expenditures  for  the 
general  benefit,  they  are  to  be  re-imburscd  in  full,  though 
nothing  be  finally  saved. 

2.  In  case  of  losses  arising  from  sacrifices,  no  contribution 
is  to  be  made  where  the  whole  adventure  saved  by  the  sacri- 
fice subsequently  perishes. 


(/)  Beneckg,   Pr.    of  Indem.   182,  United  Sutes,  2  Phillips,  189.    Kenfb 

183.    In  t  Walker  V.  United  States  Ins.  Comm.,  vol.  ill.  p.  239.  ed.  1844. 

Comp.,  11  Serg.  &  Rawlc^  Gl.,  contri-  (n)  Emerigon,  chap.  xii.  sect.  41. 

bution  was  made  for  masts,  sails,  and  vol.  i.  p.  602.  ed.  1827.     Boulay*Paty 

anchors,  though  the  ship  perished  by  says  that,  in  order  to  apply  the  rule, 

the  peril  which  they  were  sacrificed  to  the  storm  which  occasioned  the  jettisoa 

avert.  must  have  been  entirely  at  an  end,  and 

(m)  See  in  Beneck^  all  the  foreign  the  ship  have  proceeded  on  her  voyage 

ordinances,    System    des   Assecuranz,  again  in  the  ordinary  course.     Com* 

vol.  iv.  p.  2d«  ed.  1810.     See  for  the  ment.  on  Emerigon,  ibid.  p.C04« 
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3.  LosBes  arising  from  the  sale  of  goods  are  contributed   Pf'»"cipies  of 

^    ^  general  average 

m  like  expenditures,  when  the  goods  were  sold  to  defray  adjustment,  and 
expenses  for  wluch  the  shipowner  was  bound  to  provide ;  tion'to  dHibrcnt 
tnd  like  sacrifices,  when  sold  for  the  ceneral  benefit  kinds  of  ave- 

.  ,  .  ^^S^  losses. 

4.  Where  the  ship  perishes  by  the  peril  which  the  sacrifice  

was  intended  to  avert,  the  goods  saved  should,  it  seems,  only 

omtribute  for  those  sacrificed,  in  case  the  whole  or  greater 
pvt  of  the  cargo  be  preserved. 

5.  But  if  immediate  safety  be  procured  by  the  sacrifice, 
nd  the  ship  afterwards  perishes  by  another  peril,  the  goods 
amififom  the  wreck,  however  damaged,  must  contribute  for 
those  sacrificed. 


Sect.  VI.  Mode  of  estimating  the  Amount  of  Loss  Jot  the 
purposes  of  Gerieral  Average  Adjustment. 

§  344.  Supposing  the  case  to  be  one  in  which  contribution  Mode  of  estl- 
is  due,  the  first  step  to  be  taken  towards  adjusting  the  gene-  ^^^^^  ^f 
ndaveraire  is,  to  ascertain  the  value  at  which  the  property  loss  for  the  pur- 

^  ^  .  poses  of  general 

ncrificed,  and  the  loss  incurred,  ought  to  be  estimated,  for  average  adjust- 

the  purposes  of  the  contribution.  !!!!^ .! 

As  a  general  rule,  goods  jettisoned  are  to  be  contributed  Loj,^  arising 

for  on  the  same  value  at  which  they  contribute,  which  is,  in  ^'®"1  jettison  of 

•^  '  '         goods. 

ilmost  all  cases,  as  will  presently  appear,  the  net  value  they 
wnJd  have  sold  for  at  their  port  of  destination^  deducting 
frtight^  duty^  and  landing  expenses,  (p) 

Where,  however,  the  jettison  takes  place  very  near  the  where  the  nve- 
outset  of  the  voyage,  so  that  the  ship  puts  back  into  the  port  ^^h^^poj'^of  "^ 
of  departure,  and  the  adjustment  is  settled  in  that  port,  the  departure. 
goods  jettisoned  ought  to  be  contributed  for  at  their  cost  price, 
kclyding  shipping  charges  and  premiums  of  insurance^  such 
bdng  their  value  at  the  port  where  the    adjustment  is 
aettled  (g) 


(p)  BcDcekd,   Pr.   of  Indcm.   988.     So  held  in  the  United  States,  f  Tudor 
>  IliUlipi^  1S8.  9,  Macomber,  4  Pickeriog^s  Rep.  34. 

(f)  Bneck^,    Fr.  of  Indcm.  289.     2  Phillips,  135. 
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Mode  of  esti-  J£  the  ship  does  not  reach  the  port  of  destination,  and  the 
amount  of  loss  adjustment  is  settled  at  some  port  in  the  course  of  the  voy- 
^of^'^ncMl  ^^»  ^^  g^^  jettisoned  must  be  contributed  for  at  the  net 
average  a^jusu  yaluc  they  would  havc  realized  if  they  had  been  sold  there,  (r) 

ment.  "^ 


Where  it  is  ad 


Where,  after  the  jettison,  the  rest  of  the  cargo  arrives  in 
jMteTa"^*^'  P^^  "^  ^  damaged  state,  owing  to  causes  which  would  equally 
intermedUte  have  affccted  the  goods  jettisoned  had  they  remained  on 
Where  the  board,  the  amount  at  which  the  goods  jettisoned  should  be 
cargo  saved       contributed  for,  is  the  net  sum  they  would  have  realised  in  a 

amves  in  a  '  •' 

damaged  stete.   damaged  State,  {s)    The  amount  of  damage  done  to  ship  or 
Vaiuatbn  of     goods  by  the  jettison  is  to  be  estimated,  for  the  purposes  of 

damage  occa>       o  #/  .»      ^  '  r     t 

sioned  by  jetti*  adjustment,  by  deducting  their  net  proceeds,  as  damaged, 

son 

from  their  net  proceeds,  if  sound,  (t)    T£  the  goods  jettisoned 

were  subject  to  leakage  or  breakage,  .the  ordinary  leakage 

and  breakage  ought,  it  seems,  to  be  deducted  in  estimating 

the  value   at  which  they   are   to   be   contributed   for.  (u) 

Where  goods     Where  goods  which  have  been  jettisoned  are  recovered  before 

been  recovCTed   ^^^  adjustment  takes  place,  the  amount  at  which  they  are  to 

before  adjust-     he  Contributed  for  is  the'  amount  of  the  damaf^e  done  to  them 

ment  ^^ 

by  the  jettison,  and  the  expenses  of  recovering  them,  (v) 
Where  recover-       Where  they   arc    recovered  after    the    adjustment,   the 
ment  amount  which  has  been  paid  for  them  in  contribution  over 

and  above  what  is  necessary  to  cover  these  two  items,  is  to 

be  refunded  to  the  several  parties  on  whom  the  contribution 

has  been  assessed,  (w) 
Valuation  of         Where  jewels,  or  other  valuables,  are  denominated  in  the 
^ki  as^arti-  ^^  ^^  lading  as  articles  of  inferior  value,  they  are  to  be  con- 
dw  of  inferior    tributcd  for  ou  the  same  footing  as  they  arc  described  in  the 

biU  of  lading  {x);  so  if  they  are  packed  up  in  a  box  without 


(r)  Bencck^  Pr.  of  Indem.  289.  on  board  at  the  time  should  be  sold,  on 

(«)  Bcneck^,    Pr.   of  Indem.  293.  their  arrival  in  port. 

Mr.  Phillips  dissents  from  this  rule  on  (j)  Beneck6,  Pr.  of  Indem.  292. 

the  ground  of  the  practical  difficulty  of  (u)  2  Phillips,  1 35. 

its  application.     (VoL  iL  p.  137.)     It  (r)  Emerigon,    chap.  xii.  sect  4a 

seems,  however,  entirely  in  accordance  vol.  L  p.  597.     Code  de  Commerce^ 

with  the  principle  established  by  the  art.  429. 

early  maritime  codes,  vtz.   that    the  (v)  Ibid. 

goods  jettisoned  should  bo  paid  for  (x)  Benecke,  Pr.  of  Indem.  294.    i 

after  the  rate  at  which  the  other  goods 
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iDj  mtimation  to  the  master  of  their  value,  and  thia  box  be  Mode  of  esti- 
flnown  overboard,  it  is  decreed  by  the  Laws  of  Wisbuy,  and  ^ount*if*io8s 
itited  by  foreign  jurists,  that  they  shall  be  contributed  for  ^°'  the  pur- 

,  ,,^,  poses  of  general 

mj  upon  the  value  of  the  box,  or  of  the  goods  the  master  average  adjust- 
nigitt  reasonably  suppose  it  to  contain,  (y)  ^^ 

The  amount  payable  in  contribution  for  the  freight  lost  in  ^^Sjf  J*^*^ 
Ae  goods  jettisoned  is  the  gross  freight  they  would  have  the  goods, 
enoed  on  airivaL  (z) 

Bimage  purposely  inflicted  on  the  ship  for  the  general  Loss  arising    ' 
h&efit  18  to  be  estimated,  for  the  purposes  of  adjustment,  at  of  part  of  ship, 
tke  eoti  of  the  repairs,  deducting  one  third  for  the  old  ma" 
taUs ;  where  no  repairs  have  been  made  the  damage  must 
k  asobject  of  estimation. 

It  has  been  held  in  the  United  States,  that,  where  the 
nhe  of  the  whole  ship  is  to  be  contributed  for,  as  in  the 
ttie  of  her  total  loss  by  voluntary  stranding,  with  a  saving 
tf  Ae  caigo,  the  measure  of  the  loss,  for  the  purposes  of 
t^oBtment,  is  the  value  of  the  ship  to  her  owner  at  the  time 
die  ran  aground,  (a) 

In  the  same  case,  also,  it  has  been  held  that  the  freight 
iriuch  the  ship  would  have  earned  on  arrival  is  to  be  con- 
tributed for  it  its  gross  amount  (i) 

The  amount  at  which  goods  sold  for  the  i?eneral  benefit  ^f*  ineurr- 

•        .        .  .  ed  by  goods 

ire  to  be  paid  for  in  contribution  is,  as  in  the  case  of  goods  sold  for  the 

jettiaaned,  the  net  value  they  would  have  fetched  at  the  port  «^°^  '^"*^*- 

tf  &efaa7ge,  deducting  freight,  duty,  and  landing  expenses,  (c) 

If  the  goods  BO  sold  in  a  port  of  necessity  fetch  a  higher  price 

thoe,  than  they  would  have  sold  for  at  the  port  of  discharge, 

fte  owners  of  the  goods  shall  be  repaid  for  them  at  the  whole 

^Aie  for  which  they  were,  in  fiict,  sold  (d):  for  the  sale  of 

9X)di  in  such  case  bmg  a  forced  loan,  the  borrowers  shall 

F7  at  least  as  much  as  they  borrow,  having  no  right  to  say 

(r)Uvfof  Wiilmy,srt43.  Weyt-  (h)  f  Columbian   Ins.    Comp.    v. 

■^  SMt  33.      Camregis,    disc  46.  Ashby.     Ibid. 

^49.;  and  see  2  FhiUips  on  Ins.  (c)  2   PhiUips  on   Ins.   132.     See 

^^  fDepau   V.    Ocean.  Ins.    Comp.,    5 

(<)  Sttven  on  ATCrage^  20.  5th  ed.  Cowen,  63. 

'Ildl^on  Ins.  137.  (d)  Richardson  t;.  Nourse,  3  B.  & 

(f)  S  Fhill^  oo  Ini.  1 37.  Aid.  237. 

So  9 
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Modcofesti-     to  the  involuntary  lender  that,  had  they  not  taken  his  pro- 
amount  of  loss    perty,  he  himself  would  have  made  much  less  of  it.  (e) 
for  ^**®  P*^^"^^^       When  money  is  raised  abroad,  by  bills  or  otherwise,  for 
average  adjuit^  the  Sake  of  defraying  expenses  of  the  nature  of  general 

average,  the  amount  actually  expended  is  the  amount  to  be 

ni«  money^on     Contributed  for,  including  therein,  as  we  have  already  seen, 
credit,  &c.         all  interest,  both  marine  and  ordinary,  and  all  loss  by  dis- 
count on  bills  and  by  the  rate  of  exchange.  (/) 
Result  of  The  result,  therefore,  of  the  authorities  appears  to  be, 

1.  That  goods  jettisoned,  or  sold  for  the  general  benefit^ 
are,  as  a  general  rule,  contributed  for  at  the  net  value  they 
would  have  realised  had  they  arrived  at  the  port  of  discharge. 
2.  Damage  to  the  ship  is  contributed  for  at  the  cost  of 
repairs,  deducting  one  third  new  for  old.  3.  Loss  of  freight 
—  at  the  gross  sum  whicli  woidd  have  been  earned  by  the 
goods  jettisoned  or  sold.  4.  Expenses  of  raising  money 
abroad  for  disbm*scmcnts —  at  the  amount  actually  expended, 
including  interest,  both  ordinary  and  marine,  and  the  loss 
incurred  by  discount  and  exchange. 


the  authorities. 


Sect.  VII.  Mode  of  estimatiiig  the  Value'oftlie  Property  saved 
for  the  puiyoses  of  General  Average  Adjustment. 

Mode  of  esti-  §  345.  Having  thus  seen  the  mode  in  which  the  property 
vfiSue  of  the  Sacrificed  is  to  be  valued  for  the  purposes  of  general  average 
property  saved  adjustment,  let  US  now  see  what  valuation  is  put,  for  the 
pjjesofgene-  Bamc  purposcs,  upou  the  property  saved;  in  other  words, 
i^ustment  ^^*  "®  inquire  what  is  its  contributory  value.  The  general 
principle  of  valuation  is  simply  this :  "  that  the  value  of  the 

Principle  r  r  ,  ,        , 

upon  which  the  property  to  its  owners^  as  saved  by  the  sacrifice  or  the  expend^ 
Fs' vatued.**^^     iVwr^,  IS  the  value  upon  the  footing  of  which  it  ought  to  contribute 

towards  making  good  the  loss ; "  or,  as  the  rule  is  frequently 
given,  "  the  contributory  value  of  the  different  interests  is 

(e)  2  Phillips  on  Ins    135.      Mr.        (/)  Benecke,  Pr.  of  Indem.  S5a 
Beneck^   dissents  from  this  decision     3  Phillips  on  Itis.  ISO. 
(see  Pr.  of  Indem.  274.),  but  it  seems 
well  founded. 
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tieir  value  to  their  owner  at  the  tune  and  place  to  which  the  Mode  of  esti- 

.  ,        1    .       w  mating  the 

apporbomnent  relates.  value  of  the 

Simple,  however,  as  tliis   principle  is,   its   practical  ap-  fo^thr^ur-^*^ 

I&ation  has  given  rise  to  considerable  difficulties,  which  poses  of  gene- 

We  chiefly  arisen  from  not  sufficiently  bearing  in  mind  the  a4justment. 

distinction,  already  noticed,  between  the  mode  of  adjustment  jhe  rule  of 

J»4)pted  in  the  case  of  sacrifices,  and  that  which  is  pursued  in  computetion 

,  differs  ID  case 

tne  case  of  expenditures.  of  sacrifices  and 

la  the  case   of  expendituresy  as  we    have   already  seen,  "'**"  *.  "'^ 
contribution  is  due  to  the  party  incurring  them  from  the  ference  to  which 
*ww«i/  of  the  outlay y  and  is  payable  in  all  events,  whatever  made,  in  case 
in«y  be  the  subsequent  fate  of  the  adventure  :  in  these  cases,  ®^  «•»?««<«'««»• 
Aerefore,  the  time  and  place  to  which  the  apportionment 
^tes  is  the  time  and  place  of  the  disbursement,  and  the  con- 
tributory value,  therefore,  of  the  property  saved,  is  the  sum 
rt  was  worth  to  its  owner  at  the  time  and  place  at  which 
4e  expenditure  was  incurred  (without  reference  to  any  sub- 
^uent  deterioration  which  may  have  taken  place  before  its 
Mriyal  in  port).  (^) 

Where,  however,  the  loss  to  be  contributed  for  arises  from  Time  with  re- 
Mm/fce*,  the  case  is  different.     There,  as  we  have  also  seen,  [be  v^^^tlo^nt 
ftfi  property  at  risk  when  the  sacrifice  was  made  is  not  con-  made,  in  case  of 
adered  to  be  saved  to  its  owners,  so  as  to  be  subject  to  con- 
tribution, until  its  arrival  at  the  plaice  where  the  adjustment 
is  made. 

This  place  ought,  whenever  practicable,  to  be  the  port  of 
^"charge,  and  the  time  at  which  the  adjustment  should  be 
^^  is  the  time  of  the  ship's  arrival  there.  Hence  the  rule, 
that  in  case  of  losses  arising  from  sacrifices,  the  contributory 
'"lue  of  the  different  interests  saved  thereby  is  tlieir  net 
^^^  in.  the  state  in  which  they  actually  come  into  their  owner's 
^^  at  the  port  of  destination.  (A) 


(s)  fieneclc^   Pr.  of  Indem.  298.  Moody,  9  Mass.  Rep.  518.     Stafford 

&  io  the  United  States  it  has  been  v.  Dodge,  14  Mass.  Rep.  79.     2  Fhil- 

^Uedthat  in  such  eases  the  contri-  lips  on  Ins.  139. 
botioo  must  be  adjusted  accordiDg  to        (h)  Stevens  on  Average,  49.  5th  ed. 
f&e  vilne  saved  at  the  time  when  the 
apeme  via  iocurred.     f  Douglas  &. 

Sod 
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Mode  of  esti- 
mating the 
valae  of  the  • 
property  saved 
for  the  pur- 
poses of  getie- 
ral  average 
adjustment 

Practical  rule 
of  valuation. 


Accordingly,  where  the  loss  to  be  adjoBted  has  ar 
partly  from  sacrifices  and  partly  from  expenditures,  the  ( 
tributory  value  of  the  property  saved  ought,  in  theory,  t< 
estimated  on  two  different  principles.  Mr.  Phillips  consid 
indeed,  that  this  is  the  true  rule  to  be  followed  in  practi 
but  it  does  not  appear  to  be  adopted  in  this  country,  and 
fact,  Awould  be  attended  with  a  d^ree  of  difficulty 
embarrassment  inconsbtent  with  the  exigencies  of  ac! 
business,  (i) 

In  what  follows,  unless  otherwise  expressed,  the  loss  to 
made  good  by  the  contribution  is  assumed  to  be  loss  aiin 
from  sacrifices. 


Principle  of 
valuation  of 
ship  for  the 
purposes  of 
contribution. 


Difficulty  of 
fixing  a  prac- 
tical rule. 


Abt.  1.  Contributory  Value  of  the  Ship. 

§  346.  Agreeably  to  the  principles  already  laid  down, 
shall  find  it  everywhere  acknowledged  that  the  ship  is  to 
estimated  for  the  purposes  of  contribution  solely  with  refere 
to  her  value  asjinally  saved  by  the  sacrifice,  to  the  amount,  t 
is,  at  which  her  owner  could  afford  to  sell  her  at  the  time  i 
place  at  which  the  adjustment  is  made,  (j)  Her  contribut 
value,  in  fact,  as  the  rule  may  be  shortly  given,  is  her  wc 
to  the  otoners  in  the  state  in  which  site  arrives.  (A) 

There  is  no  dispute  about  the  general  principle ;  but  th 
has  been  great  difficulty  in  adopting  any  practical  rule 
valuation,  a  difficulty  arising  principally  from  the  fact  t 
the  ship,  generally  speaking,  is  not,  like  the  goods,  actus 
sold  at  the  port  of  destination ;  so  that  a  rather  nice  proc 
of  calculation  must  be  gone  through,  in  order  to  estimate^ 
the  absence  of  that  accurate  criterion  which  a  sale  alone  < 


(t)  2  Phillips  on  Ins.  170. 

(J)  Stevens,  63.  5th  ed.  Beneck^, 
Pr.  of  Indcm.  311.  2  Phillips  on 
Ins.  142. 

(k)  If  the  ship  were  actually  sold, 
the  price  she  fetched  would  of  course 
be  her  contributory  value.  Thus,  in 
the  United  States,  where  a  ship,  after 


being  saved  by  jettison,  was  su' 
quently  so  much  damaged  in 
course  of  the  same  voyage,  that 
was  obliged  to  be  sold,  the  avei 
was  calculated  on  the  prioe  she  : 
for.  f  Bell  V,  Smith,  2  Johns 
Rep.  98. 
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mjipljj  the  true  worth  to  the  'shipowner  of  that  which  has  Mode  of  esti. 
beeo  aa?ed  to  him  by  the  sacrifice.  ^IT  of  Se 

Id  order  to  save  the  necessity  for  this  calculation,  the  property  saved 

,  ,  for  the  pur- 

imoont  at  which  the  ship  shall  be  valued  for  the  purposes  of  pbees  of  gene- 
ooQtnbutbn,  has  been  very  generally,  but  very  variously,  a4iilto2t. 
fixed  by  the  positive  laws  of  almost  all  mercantile  states.  (/)  

In  oor  own  country  we  have  no  fixed  rule  upon  the  sub-  Rule  given 
ject;  but  Mr.  Stevens,  who  is  a  high  authority  upon  all  that    ^  ^^ 

idates  to  the  adjustment  of  general  average,  gives  the  follow- 
ing as  that  which  ought  to  be  observed  in  practice,  {m) 

Deduct  £rom  the  original  value  of  the  ship  when  she 
sailed:  1.  The  provisions  and  stores  expended;  2.  The  wear 
tnd  tear  of  the  voyage ;  3.  Any  partial  loss  incurred  up  to 
Ae  time  when  the  general  average  loss  took  place. 

With  r^ard  to  the  ^r^^  [deduction,  it  appears  right  on  Remarks  on  it 
prindple  that  the  provisions  and  stores  should  be  deducted 
fiom  the  value  of  the  ship,  rather  than  from  that  of  the 
frei^t 

With  regard  to  the  second  deduction  "ybr  wear  and  tear^ 
that  can  admit  of  no  possible  doubt ;  for,  as  M.  Pardessus 
obserres,  ^'  that  which  is  finally  saved  by  the  jettison  is  not 
a  wem  ship,  but  a  ship  more  or  less  deteriorated  by  the  wear 
and  tear  of  the  voyage,  &c.''(w) 

With  r^ard  to  the  third  deduction,  however,  there  seems 
to  be  no  reason  for  confining  it  to  damage  incurred  hefwe 
the  general  average  loss,  for  the  only  value  to  be  attended 
to  in  the  adjustment  is  what  the  vessel  is  worth  to  her 
owner  in  the  state  in  which  she  actually  comes  into  his 
hands;  and  this  value  must  be  what  remains  after  deducting 


(0  Mr.  Beneck^  with  his  usual  in-  Games,  574. ;  and  the  rule  of  deduct- 

^iHiy,  has  collected  the  different  re-  ing  one-fifth  appears  to  be  fisllowed  in 

g>lttioiis  on  this  itf>int    Pr.  of  Indem.  some  of   the   States  :     Mi^   Phillips, 

933— SS5.    The  rule  of  the  French  however,  disapproves  of  it.     VoL  u. 

kv  it  to  deduct  one-half.     Code  de  p.  141. 

CoBBKrety  art.  304.  401.      In    one  (m)  Stevens  on  Average,  53.  5th  ed. 

Mt  in  the  United  States,  after  capture  (n)  Car  le  jet  n*a  pas  sauv6  un  navire 

>od  detention  of  the  ship,  one-fifth  neuf,  mais  un  navire  plus  ou  moins  de- 

w  dedncted  from  her  original,  in  grad^  par  la  navigation.     Pardessus, 

<ite  to  tstiiDate   her   contributory,  Cours  de  Droit  Commercial,  toL  uL 

vihM;    \ljKnsBmQtSBk  v,  DeUfield,  1  p.SMl.ed.  1841. 

3  o  4 
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IViOdc  of  esti- 
inatiDg  the 
value  uf  the 
property  saved 
for  the  pur- 
poses of  gene- 
ral average 
adjustment. 

Sums  paid  in 
contribution,  to 
the  ship,  are  to 
be  added,  to 
make  up  the 
contributory 
value. 


the  damage  arising  from  all  losses  sustained  by  the  ship  down 
to  her  arrival  in  the  port  where  the  adjustment  is  made,  (o) 

When  the  general  average  loss  to  be  made  good  consists 
of  a  sacrifice  of  some  part  of  the  ship  herself^  as  a  mast^ 
cable,  &c.,  the  sum  paid  to  the  ship  by  way  of  contribution 
for  this  loss  must  be  added  to  the  original  value,  in  order  to 
make  up  her  true  value  for  the  purposes  of  adjustment,  (p) 

Thus,  taking  the  same  data  as  before,  suppose  the  general 
average  loss  to  arise  out  of  the  sacrifice  of  a  mast  worth  100/., 
and  50/.  to  have  been  paid  in  contribution  to  the  shipowner 
on  account  of  this  loss,  the  contributory  value  of  the  ship 
would  be  ascertained,  as  follows :  — 

£ 
Value  of  ship  at  outset  1000 

Deduct  partial  loss  £50 

—     provisions,  and  wear  and  tear  £50 100 


Add  for  amount  of  mast  made  good  by  con- 


tribution £50 


ion-1 


900 
50 


Contributory  value  of  ship      950- 


Principle  on 
which  freight 
contributes  in 
general  ave- 
rage, and  by 
which  its  con- 
tributory value 
is  ascertained. 


Art.  2.   Contributory  Value  of  Freight. 

§  347.  The  principle  upon  which  freight  is  to  contribute  in 
the  case  of  general  average  is,  that  it  was  one  of  the  things 
at  hazard  at  the  time  when  that  sacrifice  was  made  which  pro- 
duced the  general  average  loss  (y) ;  and  the  principle  upon 
which  its  contributory  value  is  assessed  is  the  same  as  in  the 


(o)  Beneck^  Pr.  of  Indem.  311. 
Mr.  Phillips  thinks  that  deductions 
ought  also  to  be  made  in  respect  of  all 
subsequent  general  average  loeses,  on  the 
ground,  that  the  sum  paid  by  the  ship 
in  respect  of' them,  is  so  much  lost  to 
the  shipowner;  and,  therefore,  not 
finally  saved  to  him  by  the  sacrifice^ 
voL  ii.  p.  143.  Accordingly,  where  a 
ship  after  jettiwo  was  wrecked,  but  the 


materials  saved,  these  were  held  to  be 
bound  to  contribute  upon  their  value 
as  saved,  after  deducting  the  expenses 
of  salvage,  f  Dodge  e.  Union  Ins. 
Comp.  17.  Pickering's  Rep.  p.  45S., 
2  Phillips  on  Ins.  143. 

(p)  Stevens  on  Aversge,  54.  5th  cd. 
Phillips  on  Ins.  vol.  il  p.  144. 

(9)  Per  Lord  EUenborough  in  Cox 
V.  May,  4  Msule  &  Sel.  159. 
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eueof  the  ship;  yiz.  that  the  amount  to  contribute  is  the  Modeofestu 
imoant  eventually  saved  by  the  sacrifice.  vatue  of  the 

From  these  two  principles  it  follows,  1.  That  freight^  in  prop^ty  saved 
9ritr  to  he  contributory  at  all,  must  have  been  pending  at  the  poses  of  gcne- 
ttme  of  the  sacrifice;  2.  That  the  true  contributory  value  of  adjustment 
frdght  is  the  actual  sum  finally  received  as  freight  by  the  ship^ 
oteneTy  after  deducting  all  the  expenses  of  earning  it  (r) 

All  the  cases  which  have  been  decided,  and  the  practical 
rales  which  have  been  laid  down,  on  this  subject  are  based 
OQ  these  two  simple  principles. 

From  the   first   principle  it  follows,  and  has  been  ac-  The  shipowner 
oordmgly  decided  in  the  United  States,  that  if  the  cargo,  ^^on  to 
or  a  part  of  it,  have  been  delivered  before  the  sacrifice  took  contribute  in 

,   .  ,  .      respect  of  that 

plaoe,  the  freight  due  in  respect  thereof  does  not  contri-  amount  of  ^ 
bate(*):  so  it  has  been  there  decided,  that  if  freight  be  paid  was*pendmg  at 
in  advance  it  does  not  contribute  qud  freight  (^):  so  if  only  the  time  of  the 
fni^t  pro  rata  itineris  is  earned,  that  alone  contributes  {u) :  saved  thereby. 
OR  the  same  principle,  where  a  ship  was  chartered  to  sail  on  ' 
Riooessive  passages,  and  the  general  average  loss  happened  in 
the  course  of  the  last  passage,  it  was  held  in  the  United 
States  that  the  freight  on  which  contribution  was  to  be 
aasessed,  was  that  earned  in  the  last  passage  only,  as  that 
ibne  was  the  freight  which  would  have  been  lost  but  for  the 
aacrifice.(v) 

In  one  case  where  a  ship  was  chartered  for  the  voyage  out  Williams  v. 
and  home,  under  a  stipulation  that  no  freight  was  to  be  paid  Comp  "i  mTa 
fcr  the  homeward  voyage  unless  the  ship  performed  her  ^^  ^^^' 
Tojrage  out  and  home,  and  arrived  at  her  port  of  departure  in  j,  chu^red^ 
■fcty,  a  question  was  raised  whether,  and  in  what  proper-  ^°^  *°  *"**"  , 

,     ^*  11T11  -"TiT  voyage  out  and 

tion,  the  freight  payable  under  the  charter-party  was  to  con-  home,  under  a 

tribute  for  a  general  average  incurred  on  the  outward  voyage.  no^frelghTi!  to 

The  facts  were  these :  a  ship  was  chartered  by  the  East  ^  p"**  ^^?^ 

*-  "^  she  arrives  m 

safety  at  her 
home  port  of 

(r)  Steveni,  63.  5th  ed.    2  Phillips  (t)  2  Phillips  on  Ins.  145.  and  164. 

oo  Im.  no,  («)  f  Maggrath  o.  Church,  1  Caines, 

(f)  f Dnnbam  «.  Commercial  Ins.  1 9^. 

CsBp.ll  Jobm.S15.  throng V.  New  (o)  f  Spaffbrd  v.  Dodge,  14  Pick. 

Tork  FrMOMO**  Ids.  Comp.  Ibid.  S23.  Rep.  66,     2  Phillips  on  Ins.  147. 
oiedSPhiUipt  on  Im.  145. 


938  ADJUSTMENT  OF  GENERAL  AITERAGE. 

Mode  of  esti-  India  Company  for  one  entire  voyage  out  and  home ;  by  the 
value  of  the  charter-party  it  was  stipulated  that  the  Company  should  pay 
ft»  tbrpuT  freight  at  a  specified  rate  for  the  homeward  voyage,  an  con" 
poses  of  gene-  ditiofi  that  the  ship  performed  her  voyage,  and  arrived  at  her 
adjustment.  home  port  of  departure  in  safety,  but  not  otherwise  :  an  in- 
departure,  the  surancc  was  effected  on  the  ship  for  the  outward  voyage  onfy, 
^^?^®  ^V^^^  and  in  the  course  of  this  outward  voyage  a  general  average 
earned  under  loss  was  incurred :  before  the  trial  the  ship  had  arrived  at 
party  is  liable  her  homc  port  of  departure,  and  earned  full  freight:  the 
to  contribute  shipowner  having  brought  his  action  against  the  under- 
average  loss  writers  on  ship  for  a  rateable  proportion  of  the  contribution 

incurred  on  the      i.iiii  ■■  i«  i«      •  - 

(miwardvojBge.  which  had  been  assessed  on  hun  as  shipowner  m  respect 

of  the  general  average  loss  on  the  outward  voyage,  they 
claimed  to  deduct  a  certain  sum  as  the  amount  of  contri- 
bution due  to  them  (as  standing  in  the  place  of  the  owner 
of  the  ship)  upon  the  whole  freight,  payable  under  the 
charter-party,  and  ultimately  earned.  The  question  for  the 
court  was,  whether,  under  these  circumstances,  such  freight 
was  liable  to  contribute  for  the  general  average  incurred  on 
the  outward  voyage :  the  court  held,  that  it  was,  on  the 
ground  that  the  whole  freight  payable  under  the  charter^ 
party  was  one  entire  and  indivisible  sum  payable  for  the  use 
of  the  ship  out  and  home ;  therefore,  when  ultimately  earned, 
having  been  put  to  hazard,  and  saved  by  the  measures  taken 
for  the  general  benefit,  it  ought  to  contribute,  (w) 
-^^.     ^  The  court  laid  great  stress  on  the  fact  that  the  freight  had 

this  case.  actually  been  earned  before  the  trial ;  even  under  this  limita- 

tion Mr.  Beneck^  dissents  from  the  authority  of  the  case, 
on  the  ground  taken  by  the  counsel  for  the  assured,  in  aigu* 
ment,  viz.  that  the  homeward  freight  can  in  no  case  be  liable 
for  general  average  incurred  on  the  outward  voyage:  the 
arguments  he  adduces  in  support  of  his  view  seem  deserving 
of  great  conrideration,  and  it  may  perhaps  be  doubted  whether 
the  case  of  Williams  v.  London  Assurance  Company  can,  on 
principle,  be  supported,  (or) 

(v)  WiUiamao.  London  Ass.  Com.  (')Beneck^Pr.  oflndem.  316^  See 
1  M.  &  Sel.  S18.  See  per  Bay  ley  J.  also  2  Phillips  on  Ins.  147.,  who  *»^»f 
S27.  the  same  riew. 


ADJUBTBIENT  OF  GENERAL  AVERAGE.  939 

m 

From  the  second  principle  it  follows  that^  in  order  to  Modeofeiti- 
asoertain  the  amount  at  which  freight  ought  to  contribute,  value  of  the 
the  wages  of  the  master  and  crew  ought  to  be  deducted  ^'^^^  ^"^ 
from  the  gross  amount  of  the  freight,  for  they  are  part  of  the  p<>«»  of  gene- 
necessaiy  expenses  of  earning  freight,  and  must,  in  ai^y  case,  a^jiutenrat. 

bepaid0Ut0fit.(y)  Onljthenet 

His  deduction  must,  however,  upon  the  same  principle,  d^^^*^2i 
be  confined  to  the  wages  due  at  the  termination  of  the  voyage^  expoues  of 
&r thqr  alone  are  payable  out  of  the  freight  saved;  wages  oontribute." 
winch  have  become  due  previously  to  the  sacrifice  are  evi- 
dently not  to  be  deducted,  (z) 

As  only  the  actual  dear  amount  of  freight  finally  received 
\tj  the  shipowner  can  be  called  upon  to  contribute,  it  is 
evident  that  where,  ovring  to  the  length  of  the  voyage,  or 
other  causes^  freight  is  entirely  consumed  by  the  wages,  it 
eumot  contribute,  for  its  contributory  value  is  only  its  excess 
above  wages,  (a) 

On  the  same  principle,  where  the  first  ship  is  disabled,  and 
the  cargo  is  sent  on  in  a  second,  the  excess  of  freight  for  the 
entire  voyage,  over  that  paid  to  the  substituted  ship,  alone 
ibims  the  contributory  value  of  freight.  Hence,  where  the 
ah^towner,  in  such  case,  is  obliged  to  pay  the  same  or  a 
h^er  fre^ht  for  the  hire  of  the  second  ship  than  he  was  to 
recdve  for  the  use  of  the  first,  then,  in  case  the  loss  occurred 
before  the  transhipment,  no  contribution  is  due  for  freight, 
because  no  freight  in  such  case  is  finally  received  by  the 
shipowner,  or  saved  by  the  sacrifice,  (i)  The  practical  rule, 
therefore,  is,  that  freight  contributes  to  general  average  upon 
iti  net  value,  after  deducting  the  wages  of  the  master  and  creto. 

Art.  3.  Contributory  Value  of  Goods, 

§  348.  Like  ship  and  freight,  goods  contribute  upon  the  Goods  contri- 
valne  finally  saved  out  of  what  was  at  risk  at  the  time  of  the  net  value  at  the 

time  and  place 

of  adlJuBtmeDt. 
(j)  Sterens  on  ATenge,  63.  5th  ed.        (6)  So  decided  in  America,  f  Searle 

2  PhiUiiw,  149.  v.  Scoyell,  4  Johns.  SIS.  2  Phillips 

(i)  Stefmt  on  ATerage,  59. 5th  ed.     on  Ins.  146. 

(a)  Ibid,  ea 
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Modeofesti-  sacrifice.     In  Other  words,  the  value  of  the  goods,  as  they 

value  of  the  come  into  the  hands  of  their  owners,  at  the  place  and  time  of 

foTSJrpu"*  arf/t^^iwtfw^,  Is  the  value  upon  which  they  are  to  contribute,  (c) 
poses  ot  gene-        Jfow  the  pkcc  at  which  the  adjustment  should,  if  possible, 

ral  average. 

adjustment.  be  made,  is  the  port  of  discharge,  and  the  time  of  making  it. 
The  port  of  ^^  as  Speedily  as  possible  after  the  ship's  arrival  there. 
*^"!!di^'oi"  Hence,  the  general  practical  rule  is,  Tliat  goods  contribute  on 
port  of  destina-  tlicir  actual  net  value,  i.  c.  on  their  market  price  at  the  port  of 

adjustment,  free  of  all  charges  for  freight,  duty,  and  expenses 

of  landing,  {d) 
Where,  how-  The  most  unexceptionable  mode  of  settlement  is  thus  to 

ever,  the  low  IS   ^djust  the  average  claim  after  the  ship  has  arrived  at  her 

incurred  at  the  .  .  . 

outset  of  the  port  of  discharge;  it  may  sometimes,  however,  happen  that 
port  of  de-         a  general  average  loss  is  incurred  at  the  outset  of  the  voyage, 

^"ort'rfad!*  ^^^  ^^  ®^^^  ®^^^  ^  ^^  ^^^P  ^°  consequence  put  back  into 
justment.  the  port  of  hading,  the  adjustment  should  be  settled  there; 

and  in  such  case,  the  contributory  value  of  the  goods  will  be 
**  their  cost  on  board  without  insurance,"  i.e.  the  amount  of 
tradeswerHs  bills  and  shipping  charges,  "  such  being  the  value 
at  ri8k."(e) 
Adjustment  at  -^  adjustment  at  a  foreign  port  of  distress  (called  a  foreign 
a  foreign  port    adjustment)  ought  always,  if  possible,  to  be  avoided,  on  account 

should  be  /.     i       -i.  i  •  i  •       / 

avoided.  of  the  disputes  which  are  apt  to  arise  (as  we  shall  presently 

see)  in  consequence  of  the  items  charged  in  such  adjustment 
being  assessed  on  different  principles  than  those  which  prevail 
in  the  county  of  the  underwriters.  When  the  adjustment, 
however,  is  settled  abroad,  the  contributory  value  of  the 
goods  ought  to  be  cither  their  invoice  price,  or,  if  sold,  the 
price  they  sold  for.  (/) 
The  value  of  I^  ^'^^  sacrifice  to  be  contributed  for  consists  of  a  jettison 

the  goods  jitti-  ^^  ^q  q{  ffoods  for  the  general  benefit,  then,  on  the  prin- 

soncd  or  sold  °  ^  ^       *" 

must  be  added  ciplc  already  illustrated  in  the  case  of  ship  and  freight,  the 
Segoods  Mvcd.  cstunated  net  value  of  the  goods  jettisoned  or  sold  must  be 


(c)  Benccke,   Pr.    of  Indem.  298.     Beneck6,  Pr.  oflndem.301.  SPhUlips 
Stevens  on  Average,  49.  5th  ed.  on  Ins.  163. 

((f)* Stevens  on  Average,  48.  5th  cd.         (e)  Stevens  on  Average,  47.  5th  ed. 

(/)  Ibid.  49. 
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added  to  the  net  value  of  the  goods  saved,  and  the  whole  Modeofesti- 
will  be  the  contributory  value  of  the  goods,  {g)  ^t^e  of  the 

property  saved 

Thus,  let  the  net  vahie  of  the  goods  saved,  ^^  the  pur- 

^  poses  of  gene- 

deducting  freight,  be       -  -  -  £1000  ml  average 

Add  net  value  of  the  goods  jettisoned,  &c.,  justment. 

deducting  freight,  &c.    -  -  -       100 


Value  of  goods  to  contribute      -  -  £1100 


In  whatever  way  the  goods  saved   are  deteriorated  or  Damaged 
damaged,  by  the  perils  of  the  sea,  after  the  sacrifice,  they  ^i^^^  ^"heir 
most,  of  course,  be  taken  at  such  deteriorated  value,  for  such  ^an'aged  valuer 

^  unless  the 

is  their  value  as  finally  saved  (A) :  if,  however,  they  have  damage  be 
been  damaged  by  the  very  sacrifice  for  which  contribution  is  ^rTficc.^ 
claimed,  then  they  must  be  taken  at  their  value  as  sounds  for 
ikis  damage  is  made  good  to  them  in  contribution,  (i) 

When  the  shipper  pays  freight  in  advance  at  the  outset  of  But  freight 
the  voyage,  a  question  has  been  raised  whether  the  freight  so  f8*not"to  be'so* 
paid  is  to  be  added  to  the  contributory  value  of  the  goods*  ^^^* 
Mr.  Beneck6  thinks  it  is,  because  the  loss  of  such  freight  to 
the  shipper  was  saved  by  the  sacrifice,  {j) 

Mr.  Phillips  is  of  a  contrary  opinion  {k) ;  and  it  appears  to 
me,  for  the  reasons  he  gives,  that,  on  principle,  such  addition 
ought  not  to  be  made,  but  that  the  shipper  who  thus  pays 
in  advance  should  be  regarded  as  the  purchaser  of  the  freight, 
and  not  be  exposed,  on  account  of  it,  to  any  claim  for  con- 
tribution* 


Abt.  4.  Example  of  an  Adjustment  as  settled  on  the  above 

Principles, 

§  349.  By  way  of  illustrating  what  has  preceded,  the  fol- 
lowing example,  in  figures,  of  a  general  average  adjustment. 


(y)  Ibid.  48.  0)  Beneck^,  Pr.  of  Indem.  314. 

(k)  Beneck^  Pr.  of  Indem.  298.  (A)  2  Phillips  on  Ins.  164,  1G5. 

(i)  StffTens  on  Average,  48.  5tli  ed. 
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Mode  of  esti- 
mating the 
value  of  the 
property  saved 
for  the  pur- 
potei  of  gene- 
ral average 
a4iustiiient 


settled  after  the  ship's  arrival  at  her  port  of  destination,  is 
taken,  with  a  few  alterations,  from  Abbott  on  Shipping.  (/) 


Valuatiow  or  Losses. 

Goods  of  A«  jettisoned    -  £500 

Damage  done  to  goods  of  B.  by 

the  jettison  ...      200 

Freight  of  A.'s  goods  jettisoned      100 
Price  of  a  new  cable, 

anchor,  and  mast    £300 
Deduct  one-third  new 

for  old         .        -    100 

200 


Expense  of  bringmg  the  ship  off 
the  sands    .... 

into  and  out  of  the  port  where 
the  ship  put  in  to  refit 
Expenses  there  (m) 
Adjusting  this  average    - 
Postage          .... 

50 

100 
S5 

4 
1 

Total  amount  of  losses  to  be 
contributed  for            -        -  j 

eiiso 

Valux  op  Articles  to  coxTanuTX. 

Goods  of  A.  jettisoned        -        £500 
Net  value  of  the  goods  of  B., 

deducting  freight  and  charges    1000 
Ditto  of  the  goods  of  C.  •        -      500 
Ditto        ditto      of  D.  -        -    SOOO 
Ditto        ditto      of  E.  -        -    5000 
Value  of theshipy  deducting  wear 
and  tear,  amount  of  particular 
average  loss,  stores^  and  pro- 
visionsC*)  .        -        -        .    SOOO 
Gear  freight,  deducting  wages       800 


Total  of  contributory  value     £l  1 ,800 

Then,  as  £11,800  :  £1180 ::  £100  :  £10,  therefore  each 
person  will  lose  10  per  cent,  on  the  value  of  his  interest  in 
ship,  freight,  and  cargo. 

Thus  A  loses  50i,  B  lOOl,  C  COi,  D  200il,  E  60021,  the 
shipowners  2S0L 

The  shipowners,  therefore,  are  to  pay  towards  the  con- 
tribution 280/.;  but  they  are  to  be  paid  480Z.  (i.e.  freight, 
loot;  mast,  cable,  and  anchors  sacrificed,  200i;  disburse- 
ments, 180/.) :  on  the  whole,  therefore, 

a 

£ 
The  shipowners  are  actually  to  receive  -  -  200 

A  contributes  50/.  but  is  to  be  paid  6001 .:.  actually 
receives  -  -  .  ...  450 

B  contributes  lOOL,  but  is  to  be  paid  2001 .: .  actually 
receives  ------  joo 


Total  to  be  actually  received 


£750 


(0  6th  ed.  p.  449.  («)  See  Sterens  on  Average   qui 

(m)  The  lost,  to  repair  which  the  ship    $vprtt.  i 

put  into  refit,  being  general  areiage. 
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On  the  Other  hand,  CD,  and  El  C  -  -£50  Modeof«ti. 

'      '      '  I  mating  the 

have  lost  nothing,  and  are  to  pay  rD  -  -  200  value  of  the 

as  before,  viz.  —  J  E  -  -  500  foTS^puT*^ 

poaes  of  gene- 

Total  to  be  actuaHy  paid  -  -  £750  2- "Z^ 


adjustment. 


This  amount  is  exactly  equal  to  the  total  to  be  actually 
leodTed,  and  must  be  paid  to  each  person  entitled  to  con- 
tribution in  rateable  proportion. 


Sect.  VIIL    Foreign  Adjustment 

§350.  The  proper  place  for  the  adjustment  of  general  Fordgna^jusu 

tTOBge  isy  as  we  have  already  seen,  the  ship's  port  of  destina-  ™^*' 

tim  or  discharge ;  when  this  happens  to  be  a  foreign  port,  7^*^-«-*, 
the  general  average  loss  is  adjusted  there,  according  to  the  ment  is. 
hw  and  usage  of  the  country  to  which  such  foreign  port 
bdongs;  and  the  adjustment  so  made  is  called  a  foreign 
idjostment.  (o) 

It  has  also  been  already  observed,  that  there  is  great  di- 
naitj  in  the  practice  of  different  countries  with  regard  to 
what  shall  or  shall  not  be  included  in  general  average ;  hence, 
it  rnnst  frequently  happen  in  foreign  adjustments,  either  that 
losses  are  included  and  charged  for,  which  are  general  average 
m  the  country  where  the  adjustment  is  settled,  but  not  so  in 
tbe  (xmntry  where  the  charter-party  was  entered  into  and  the 
policy  of  insurance  effected;  or  else  that  a  different  propor- 
tion of  contribution  is  assessed  in  the  foreign  port  from  what 
would,  under  dmilar  drcumstances,  have  been  assessed  in  the 
home  port. 

In  rither  case  two  questions  arise :  — First,  are  the  c(h 
(dcenturers  themselves  botmd  by  the  foreign  adjustment; 
^  e.  are  the  owners  of  ship,  goods,  and  freight,  liable  as 
between  themselves  to  pay  the  amount  of  contribution  so 

(o)  Simmonds  o.  White,  S  B.  &  Cr.  803.  y, 
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Foreign  adjust-  asscssed;   Secondly ^  are  tlie  underwriters  bound  by  it;  i.  e. 
.' are  tbcy  bound  to  indemnify  the  assured  for  their  rateable 


proportion  of  the  contribution  so  paid. 
Thepartiet  With  regard  to  the  first  question  there  is  now  no  con- 

M-e^und'byB  t^oversy  amongst  jurists,  for,  as  it  is  expressed  by  Mr.  Justice 
foreign  adjust-    Story,  "  When  a  case  of  general  average  occurs,  if  it  is 

settled  in  the  foreign  port  of  destination,  or  in  any  other 
foreign  port  where  it  rightfully  ought  to  be  settled,  the  adjust- 
ment there  made  will  be  conclusive  as  to  the  items,  as  well 
as  the  apportionment  thereof  upon  the  various  interests, 
although  it  may  be  different  from  what  our  own  law  would 
have  made,  in  case  the  adjustment  had  been  settled  in  our  awn 
ports.^^  (/?) 

The  principle  thus  laid  down  has  been  established  in  this 
country  by  several  decided  cases. 
Simmonds  V.  Thus,  where  on  an  adjustment  settled  at  St.  Petersbui^h, 

Cr.  803.  the  owners  of  the  cargo  (British  subjects)  had  been  compelled 

(in  order  to  get  possession  of  their  goods)  to  pay  a  contribu- 
tion stescssed  upon  them  for  the  expenses  of  repairs,  which 
were  general  average  in  Kussia,  but  not  in  this  country ;  it 
was  licld  that  they  could  not  recover  it  back  from  the  ship* 
owner,  who  was  himself  a  British  subject,  (y) 
l>aglei8h  v,  Thg  same  decision  was  given  in  a  case,  also  arising  upon  a 

Davidson,  5  D.  .  m       •  n 

&  R>1 6.  Kussian  adjustment,  where  the  contribution  was  for  wages 

and  provisions  during  a  refitment,  and  which,  as  we  have 
seen,  are  not  general  average  in  this  country :  here,  also,  the 
action  was  brought  by  the  owner  of  the  goods  to  recover 
back  the  sum  so  paid  against  the  shipowner,  and  with  the 
like  result,  (r) 

Reason  of  the        The  reason  of  the  rule  is  thus  given  by  Lord  Tenterden 

(in  the  course  of  his  judgment  in  the  case  of  Simmonds  v. 
White).  "  The  shipper  of  goods  tacitly,  if  not  expressly, 
assents  to  general  average,  as  a  known  maritime  usage,  and 
by  assenting  to  it  he  must  be  also  taken  to  assent  to  its 

(js)  Peters  o.  Warren  Ins.   Comp.        (r)  Dagleish  v.  Davidson,  5  DowL 
See  2  Fbillips  on  lus.  182.  &  Ryl.  6. 

(9)  Simmonds  v.  White,  2  B.  &  Cr. 
SOS. 
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adjostmeiit  at  the  usual  apd  proper  place,  according  to  the  Foreign  adjust* 

naige  and  law  o(  the  place."  (s)  '. 

The  law  in  this  respect  is  the  same  in  the  United  States,  (t) 

§351.  With  regard  to  the  second  question,  namely,  whether  The  under- 
tlie  tmderwriter,  in  this  country,  is  bound  by  a  foreign  ad-  by  a  foreign 
JDstment,  many  difficulties  have  been  raised,  and  it  has  been  ^^ij"**"j^^  ^^ 
fltrenuously  contended  by  some  writers  of  considerable  prac-  have  been  set- 
tial  knowledge,  both  in  this  country  and  the  United  States,  to  the  laws  and 
dat  the  underwriters  should  in  no  case  be  bound  by  a  foreign  fo"jj!J|**L^^    * 
idjostment,  when  either  the  items  of  the  loss  or  the  modes  of 
tpportionment,  are  different  from  what  they  would  have  been 
had  the  adjustment  been  settled  in  a  home  port,  (u) 

Upon  general  reasonings,  however,  and  from  the  tenour  of 
the  few  judicial  decisions  that  have  taken  place  on  the  subject 
m  tlus  country,  the  true  rule  appears  to  be  this :  — 

1.  That  the  underwriter  is  in  all  cases  bound  by  a  foreign 
adjtntment  of  general  average,  when  it  is  rightly  settled  accord- 
tag  to  the  laws  and  usages  of  the  foreign  port ; 

2.  But  that,  unless  it  is  clearly  proved  to  have  been  settled 
in  strict  conformity  with  such  laws  and  usages,  he  is  in  no  case 
bound  thereby,  if  it  would  not  be  general  average  in  this 
country. 

Hins,  where  the  assured  (owner  of  goods)  had  been  com-  Newman  v. 
pded  to  pay,  under  a  foreign  adjustment  settled  at  Pisa,  in  900.  sth  ed. 
xopect  of  losses,  some  of  which  would  not  have  been  general 
iienge  in  this  country,  and  upon  contributory  values,  dif- 
faently  computed  from  what  they  would  have  been  in  this 
eoontoy  (the  goods  being  assessed  at  their  full  value,  the  ship 
it  one-half,  the  freight  at  one-third),  yet,  as  it  clearly  appeared 
in  evidence  that  all  the  losses  in  respect  of  which  the  claim 
VIS  allowed  were  general  average  at  Pisa^  and  that  the  appor- 


(f)tB.  &  Cr.  810.  the  contribution  should  be  differently 

(t)  3  Kent's  Comm.  243.  ed.  1 844.  apportioned,  provided  the  losses  adjusted 

(■)  See  especially  Mr.  Stevens's  Essay  as  general  average  would  be  either  ye- 

i«  Afcnge,  71, 72.  5th  ed.    Mr.  Phil-  neral  or  particular  average  at  the  home 

fifi  ippMn  to  admit  that  the  under-  port,  but  not  otherwise.  2  Phillips  on 

*ritm  would  bt  bound,  even  though  Ins.  169—174. 

3  p 
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Foreign  adjust-  tiomnent  of  los3  was  correct  according:  to  the  mercantile  usage 

meat.  ^^^  .      ^. 

of  that  place^  the  assured  was  allowed  to  recover  agsdnst  nia 

underwriter  the  full  proportionable  amount  of  his  claim,  (v) 
Walpole  ».  So,  where  the  holder  of  a  respondentia  bond  (on  a  Danish 

898.  8th  ad!'      stip)>  who  would  uot  havc  been  liable  to  general  average  at 

all  in  this  country,  was  compelled  to  pay  a  contribution  under 
a  foreign  adjustment,  settled  in  Denmark,  and  sued  his  under- 
writers for  his  rateable  proportion  of  the  amount  so  pud; 
satisfactory  evidence  having  been  given  that  it  was  the']aw 
and  practice  in  Denmark,  that  holders  of  respondentia  bonds 
should  contribute  in  general  average,  the  plaintiff,  under  Lord 
Kenyon's  direction,  had  a  verdict  for  the  full  amount  of  his 
claim,  (w) 

Lord  Ketiyon,  in  deciding  this  case,  put  it  on  the  principle, 

that  the  imderwriter  was  bound  by  the  law  of  the  country  to 

which  the  contract  relates. 

wiiere,how.  ^       Li  both  thcsc  cases  there  was  clear  evidence  that  the 

proper  case^of*  adjustment  was  correct  according  to  the  law  and  practice  of 

general  average  ^\^q  p^^j^  wherc  it  Was  Settled :  if,  hoWCVCr,  this  be  not  satis- 
according  to  *    ^  ^ 

the  laws  and  factorily  established  on  conclusive  evidence,  the  underwriter 
foreign  port,  will  not  bc  bound  by  the  foreign  adjustment,  whenever,  either 
the  underwriter  jj^  ^y^^  items  or  the  apportionment  of  the  loss,  it  differs  from 

u  not  bound  by  -^^  ' 

a  foreign  ad-      what  it  would  liavc  bccu  if  Settled  in  his  own  country. 
Power  t;  Whit-       Thus,  where  the  owner  of  goods  insured  from  London  to 
more,  4  M.  &     Lisbon  w^as  compelled,  under  a  foreign  adjustment,  settled  in 

Lisbon,  to  pay  a  contribution  for  losses,  which,  according  to 
the  laws  of  this  country,  do  not  belong  to  general  average ; 
and  no  sufficient  proof  was  ffiven,  that,  by  the  laws  and  usages 
of  Lisbon,  such  losses  were  treated  as  general  average  there  ; 
it  was  held  that  the  owner  of  the  goods  could  not  recover 
from  his  underwriter  his  proportionable  amount  of  the  sum  so 
paid,  (x) 

It  by  no  means  follows  from  this  case,  as  has  been  some- 
times supposed,  that  underwriters  in  this  country  can  in  no 


()>)  Newman  v.  Cazalet,  Park,  900.         (x)  Power  v,  Whitmore,  4  Maule  & 
8th  ed.  Sel.  141. 

(w)  Walpole  V.  Ewer,  Park,  898.  8lb 
ed. 
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ease  be  bound  by  a  foreign  adjustment;  for  Lord  Ellenborough  Foreign  a^jutt- 

puts  his  judgment  entirely  on  the  ground^  that  the  case  con-  ' 

tained  no  all^ation  of  fact^  as  to  its  being  the  law  or  usage 
nt  Lisbon  to  treat  losses  and  expenses  of  the  kind  charged 
for  as  the  subjects  of  general  average. 

With  .regard  to  the  general  question^  his  lordship  says, 

**  This  oontract  (the  policy  i.  e.)  must  be  governed,  in  point 

of  construction,  by  the  law  of  England,  where  it  was  framed, 

vdeu  the  parties  are  understood  as  having  contracted  on  the 

footing  of  some  other  known  general  usage  among  mercliants 

rdative  to  the  same  subjecty  and  shown  to  have  obtained  in  the 

country  where,  by  the  terms  of  the  contract,  the  adventure  is 

made  to  determine,  and  where  a  general  average  (if  such  should 

fadtr  the  events  of  the  voyage  be  claimed)  would,  of  course,  be 

demandableJ' 

It  appears  an  almost  unavoidable  inference  from  these 
expressions  of  his  lordship,  that,  where  ship  or  goods  are  in- 
sured for  a  voyage  from  this  country  to  a  foreign  port,  and 
n^jSeient  evidence  is  given  of  an  invariable  usage  at  such  port, 
to  adjust,  as  general  average,  losses  which  arc  not  so  in  this 
eountry,  the  English  underwriter  is  bound  thereby,  on  the 
groond  that  he  must  be  taken  to  have  notice  of  the  usage 
prevailing  at  the  foreign  port  to  which  the  contract  of  in- 
niiiioe  relates,  and  by  reference  to  which  it  ought  to  be 
ooDstrued. 

The  law  in  the  United  States  upon  this  subject  is  to  the 
ame  effect  as  stated  by  Chancellor  Kent  in  the  last  edition 
of  his  Commentaries,  (y) 

In  &ct,  on    general   principles  it    seems    impossible   to  The  same 
vriyeat  any  other  conclusion:  the  law  of  England,  as  we  lows  on  general 
We  already  seen,  compels  the  oumers  of  the  several  interests  V^^^^P^^ 
to  pay  all  general  average  charges  assessed  upon  them  by 
fordgn  adjustment,  if  settled  according  to  the  law  of  the 
port  where    it  is  made,  whether   such  charges   would  be 
allowed  in  England  or  not :  now  it  seems  certain  that  the 


(jr)  S  Kcat'a  Comm.  243.  ed.  1844.     See  also  tlic  cases  collected  in  2  Pliilllps 

on  Ins.  170 — 174. 

3  P  2 
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Foreign  adjust-  English  undenoriter  must  be  bound  by  the  very  terms  of  his 

-J! contract  to  reimburse  to  the  assured  their  proportion  of  all 

such  general  average  charges  as  they  (the  assured),  have  been 
compelled  to  pay  by  the  law  of  England :  if  this  be  so,  and 
it  appears  quite  incontrovertible,  then  it  follows  by  necessary 
inference,  that  the  underwriter  is  bound  to  reimburse  all  such 
general  average  charges  as  have  been  assessed  on  the  as- 
sured by  a  foreign  adjustment,  if  correctly  settled  according 
to  the  law  of  the  port  of  adjustment. 

The  force  of  the  conclusion  seems  even  still  greater  in 
cases  where  the  port  of  foreign  adjustment  is  also  the  port  of 
the  ship*s  destination.  In  such  cases,  always  supposing  the 
usage  of  trade  to  make  such  charges  to  be  well  established, 
the  underwriter  must  be  taken  to  have  had  notice  of  such 
usage :  he  contracted,  therefore,  with  reference  to  it :  he 
must  have  contemplated  the  possibility  of  a  loss  arising  on 
the  voyage,  which  would  be  charged  for  as  a  general  average 
at  the  foreign  port,  though  it  would  not  be  admitted  as  such 
at  home.  The  possibility  of  the  assured  being  obliged  to  con- 
tribute liis  share  to  such  loss  must  have  been  as  much  fore- 
seen by  the  underwriter,  at  the  time  of  making  the  contract 
of  indemnity,  as  the  possibility  of  his  having  tx)  contribute  to 
a  general  average  as  settled  in  this  country :  he  must,  there- 
fore, on  principle,  be  equally  liable  to  indemnify  the  assured 
against  the  one  loss  as  against  the  other. 


Sect.  IX.   Liability  of  the  Owners  of  Ship,  Goods,   and 
Freight,  for  their  respective  Amounts  of  Contribution. 

Liability  of  the       §  352.  The  average  having  been  thus  adjusted,  it  remains 

goods,  and     * '  to  inquire  who  are  the  parties  legally  liable  to  pay  the  pro- 

Srjr^^^^^^ectire  P^^^^^^o^^tc  sharcs  of  the  contribution,  and  in  what  mode  can 
amounts  of  con-  such  payment  be  enforced. 

'. Primarily  the  sole  parties  liable  arc  the  parties  upon  whose 

tics^primarny     respective  interests  the  contribution  has  been  assessed,  t.  e. 
liable  are  the     x\\Q  owncrs  of  ship,  freight,  and  goods.     They  are  liable  for 

owners  of  ship,  . 

freight,  and       the  whole  amouut  ofj  their  respective  contributions,  and,  on 

cargo. 
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failure  to  paj^  may  be  proceeded  against^  either  at  law  or  Liability  of  the 
By  the  ancient  sea  laws  the  captain  was  directed  to  enforce  ^l^^s^^*  ^^r 

,  ''  *        ^  their  respective 

this  payment  immediately  after  the  adjustment  had  been  made,  amounts  of  con- 
and  to  that  end  was  directed  to  retain  the  goods  on  board  ^  "  *°!!l 

tin  payment.  Mode  of  en- 

*  •'  ^  ^  forctnj^  pay- 

And,  although  the  general  practice  now  is  for  the  under-  ment  from 
writers  to  pay  the  amount  in  the  first  instance,  yet  this  is  a  ,,  / 

*    "^  ,  ^  "^  ,  Modern  prac- 

mere  matter  of  convenient  practical  arrangement,  leaving  the  tjee— master's  • 
1^  liabilities,  and  therefore  the  legal  remedies,  of  the  respec-  g^o^ST 
tiye  parties  entirely  unaltered.     Accordingly,  the  master  has 
still  a  lien  on  the  goods  till  payment  of  the  contribution,  {a) 

"  The  general  maritime  law,"  says  Mr.  J.  Story,  "  gives  a 
Ilea  in  rem  for  the  contribution,  not  as  the  only  remedy,  but 
in  many  cases  as  the  best,  and  in  some  the  only  remedy,  as 
where  the  owner  of  the  goods  is  unknown.  Indeed,  it  may 
be  asserted  with  entire  confidence,  that  in  many  cases,  with- 
out such  a  lien,  the  shipowner  would  be  without  any  adequate 
redress,  and  would  encounter  most  perilous  responsibility :  ^ 
and,  accordingly,  in  the  case  from  which  these  remarks  are 
cited,  it  was  held  in  the  United  States  that  a  shipowner 
had  this  right  of  lien  even  against  goods  belonging  to  the 
United  States  government,  until  reimbursed  his  proportion 
of  the  expenses  of  saving  the  cargo,  assessed  upon  that  part 
of  it  (A) 

In  the  case  of  a   general  ship,  where  there    are  many  Practice  in  case 
consignees,  it  is  usual,  in  practice,  for  the  master,  before  he  gbipf         ^ 
delivers  the  goods,  to  take  a  bond  from  the  different  mer- 
chants for  payment  of  their  portions  of  the  average,  when 
the  same  shall  be  adjusted,  (c) 

The  cansiffnee,  if  he  be  the  owner  of  the  goods,  is  of  course  Consignee  of 
diargeable  for  hb  share  of  the  contribution ;  but  a  consignee  not  in  all  cases 
who  is  not  the  owner  is  not  rendered  liable  by  the  mere  receipt  i^arfew.  Tobin 
of  them  under  a  hill  of  lading ^  unless  there  be  an  express  con-  s  B.  &  Ad. 
dition  to  that  effect  in  the  bill :  Lord  Tenterden  accordingly 

(z)  Abbott  on  Shipping,  454.  6th  ed.         (6)  f  Tlie  United  States  v.  Wilder. 
(«)  Per  Xiord  Tenterden  in  Scarfe     See  2  Phillips  on  Ins.  155. 
V.  Tobin,  9  B.  &  Aid.  523.  (c)  Abbott  on  Shipping,  452.  6tb  ed. 
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Liability  of  the  suggested,  that  it  might  be  prudent  m  future  to  introduce 
goods!  and  *^'    8uch  an  express  stipulation  into  the  bill.(d) 
^jT'^^^^I^st'  ^^  parties  severally  interested  in  ship,  cargo,  and  freight, 

amountsof  con-  are,  as  a  general  principle,  severally^  and  not  jointly^  liable  for 

'  their  respective  proportions  of  the  contribution :  if,  however, 

intCT^te^are       ^^^  ^^  jointly  interested,  they  would,  on  principle,  be  jointly 
severally,  and      liable,  and  have  accordingly  been  held  to  be  so  in  the  United 

noijoindjf,  ^  .  . 

lUble,  unless        btatCS.  {e) 

they  be  joint         Hcncc  it  also  foUows,  that  if  one  of  such  joint  owners 

have  insured  his  interest  separately,  and  in  consequence  of 
his  joint  liability  is  obliged  to  pay  his  partner's  share  of  the 
contribution  as  well  as  his  own,  his  underwriters  will  not  be 
liable  to  reimburse  to  him  their  proportion  of  what  he  has  so 
paid.(/) 


Sect,  X.  Liability  of  the  Underwriters  to  reimburse  General 

Average  Contribution. 

Liability  of  the       §  353^  The  imdcrwritcrs  never  contribute  directly  to  sene- 

underwriters  to         *  . 

reimburse  gene-  ral  average  losses ;  they  are  only  bound  to  reimburse  the 
contribuUon.      assured  their  proportionate  or  rateable  amount  of  his  contri- 

The  under.  bution.O) 

^wwnVy'K^Se  They  are  not  bound  to  reimburse  to  him  the  full  amount 
to  contribute,     ^f  JiJg  contribution,  but  only  that  proportion  of  it  which  the 

and  are  only  1/.1..  .  1  y  •! 

bound  to  rcim-  value  of  Ms  mtcrest  OS  insured  bears  to  its  value  as  estimated 
^kmai  parToT"  ^^^  *^®  purposcs  of  Contribution  (A) :  and  this  is  obviously 
the  sums  paid     j^g^,  for  thc  valuc  of  the  ship  or  goods,  as  between  the  assured 

in  contribution.  •'•  ..ii.i.i 

and  his  underwriter  is  either  their  value  in  the  policy,  or  else, 
in  an  open  policy,  their  valuc  at  the  time  and  place  of  the 
ship's  sailing;  but  their  contributory  value  is,  as  we  have 
seen,  something  very  different  to  this ;  viz.  their  net  value  as 
they  reach  their  owner's  hands  at  the  port  of  discharge.  It 
is  evident,  therefore,  that  the  underwriter  cannot  be  at  all 
affected  by  the  latter  value,  but  only  by  the  former. 

(d)  Scarfe  p.  Tobin,  3  B.  5:  Ad.  523.  {g)    Boulay-Paty,    on    Emerigon, 

(c)  t  Sims   V.    Willing,  8    Scrg.  &  vol.ii.  p.  6.  ed.  1827. 

Rawle,  103.  (A)  2  Phillips  on  Ins.  74. 
(/>  Sees  Phillips,  169. 
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ThoSy  suppose  goods  to  be  insured  in  the  policy  for  500/. ;  Liability  of  the 

let  their  net  value  at  the  port  of  discharge,  i.  e.  their  con-  JSinbiu^egCT^ 

tributory  value,  be  1500£, — the  amount  of  contribution  paid  ^  average 

"  *•  contribution. 


by  them  to  be  150t, — then  the  underwriter  will  be  liable 

to  re-imburse  to  the  assured  on  goods,  not   150/.,  or  the 

whole  of  the  sum  to  be  contributed,  but  50/.,  or  a  third  of 

that  sum,  that  being  the  proportion  which  the  value  insured 

(5001)  bears  to  the  contributory  value  (1500/.) :  or,  to  put  the 

sune  thing  in  another  way,  the  owner  of  the  goods  (as  one 

of  the  parties  to  the  contribution)  has  to  pay  in  contribution 

10  per  cent,  on  their  contributory  value ;  but  the  underwriter 

has  only  to  pay  to  the  owner  of  the  goods  (as  his  assured) 

10  per  cent,  on  their  value  on  the  policy. 

Sapposmg  the  contributory  value  not  to  exceed  the  value 
insoFed,  the  rule  of  re-imbursement  is  still  the  same.  Thus, 
goods  valued  in  the  policy  at  500/.  are  valued  in  contri- 
bution at  500/.  The  assured  has  paid  in  contribution  50/., 
t  tf.  a  tenth  of  the  contributory  value  :  the  underwriter 
KpBjs  him  50/.,  or  a  tenth  of  the  value  in  the  policy. 

Hence  the  rule,  **  whatever  is  paid  in  contribution^  by  the 
excess  of  the  contributory  value  over  the  value  in  the  policy y  is 
paid  by  the  assured;  but  for  whatever  is  paid  on  a  contributory 
value  not  exceeding  the  value  in  the  policy ^  the  assured  is  in^ 
demnified  on  the  proportion  insured. "  (i) 

The  rule  is  the  same  in  France,  where  it  has  been  decided  The  rule  of 
in  the  Cour  Koyale  of  Aix  (30th  August,  1822,)  that,  as  be-  *^^  ^^^  ^"^ 
tween  the  assured  and  his  underwriter  a  general  average  loss 
is  to  be  adjusted,  either  upon  the  value  in  the  policy,  or,  in 
an  open  policy,  upon  the  value  of  the  goods  at  the  time  and 
place  of  loading  on  board.  (J) 

Tie  following  observations  by  M.  Boulay-Paty  tend  to 
put  the  whole  subject  in  a  clear  light :  — 

"  When  the  object  is  to  ascertain  the  nature  and  extent  of 
the  l^al  liabilities  to  which  the  underwriter  is  exposed  in 
consequence  of  the  contribution  which  has  been  assessed  on 


(0  lBfageii%245.  caseiix.  2  Phil-         0)  BouIay-Paty,     on    Emerigon, 
lipiOD  Int.  167.  voL  ii.  p.  8.  ed.  1S27. 

3  p4 
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Liability  of  the 
undervi'ritersto 
reimburse  gene- 
ral average 
contribution. 


General  prac* 
tice  in  this 
country. 


the  subject  insured,  reference  must  be  had  to  the  policy  of 
insurance  alone^  which  is  the  law  really  regulating  the  relations 
of  the  parties.  The  cLiim  of  the  assured  against  his  under- 
writer in  respect  of  the  contribution  is  a  very  different  claim 
from  that  which  he  has  against  his  co-adventurers,  and  flows 
solely  from  the  stipulations  in  the  policy.  Hence  the  ad- 
justment, as  between  the  assured  and  the  imderwriter,  ought 
invariably  to  be  fixed  upon  the  value  of  the  subject  insured 
at  the  time  and  place  of  the  sliip's  sailing,  without  any  dis- 
tinction in  this  respect  between  general  and  particular 
average  loss."  (A) 

In  this  country  the  general  practice  is  for  the  broker 
who  has  procured  the  policy  of  insurance  to  draw  up  an  ad- 
justment of  the  average  at  the  back  of  the  policy,  which  is 
commonly  paid  by  the  underwriters,  in  the  first  instance^ 
without  dispute ;  and  the  account,  as  between  themselves  and 
ihe  assured,  settled  afterwards.  (/) 


(A)    Boulay-Paty,    on     Emerigon,         (/)  Abbott  on  Shipping,  p.  45l/6th 
▼ol.  iL  p.  8.  cd.  1 827.  ed. 
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CHAP.  V. 


OP  PAKTICULAB  AVERAGE. 


Sect.  I.   General  Doctrine  of  Particular  Average. 

§354,  A  particular  average  loss  differs  from  a  general  General  doc- 
aTerage  loss,  both  as  to  its  cause,  and  the  mode  of  its  com-  cuiar  average. 


V^^^^  ^  ^       ^        Difference 

All  casual  damage,  proximately  caused  by  the  perils  in-  between  parti- 
sored  agunst,  as  distinct  from  damage  purposely  submitted  ral  average 
to,  or  effected  by  the  agency  and  will  of  man ;  and  all   ^'"^ 
extraordinary  expenses  (not  falling  within  the  head  of  wear 
and  tear,  &c,)  which  are  incurred  for  the  sake  of  the  ship 
done  or  the  cargo  alone,  as  distinct  from  those  incurred  for 
thejomt  benefit  of  both,  aSre  particular  average  losses. 

Hence  the  definition  of  a  particular  average  loss :  that  it  DeBnition 
is  hu  arising  from  damage   accidentally  and  proximately  averMe\*wi.' 
caused  by  the  perils  insured  against,  or  from  extraordinary 
expenditures  necessarily  incurred  for  the  sole  ben^t  of  some 
particular  interest,  as  of  the  ship  alone  or  the  cargo  alone,  (a) 

The  damage  so  caused,  or  the  expense  so  incurred,  instead  Adjustment  of 
of  being  contributed  for  by  the  general  body  of  those  who  nm^^  "  *^^ 
are  interested  in  the  adventure,  falls  entirely  upon  the  par- 
ticular owner  of  the  property  deteriorated  by  the  damage, 
or  benefited  by  the  expenditure  (b);  and  such  owner,  if  in- 


(>)  Tootes  d^penies  (aites  pour  le         (b)  Hence  the  term,  **/>ar<ini/ar  aver- 

1)itioBcot  seu],  DO  pour  les  marchandises  age  loss.*'  Emerigon,  chap.  xii.  sect.  39. 

Kslc^ettout  domraagequi  leur  arrive  vol.  i.  p.  585.  ed.  1827.    Mr.  Benccke 

n  psrticulier,  autremcnt  que  pour  le  defends  the  use  of  the  term,  as  more 

ttloteommuD.  Boulay-Paty,  Coursde  specific  and  expressive  than  "partial 

^^  Commereial  Mar.  vol.  iv.  p.  48 1 .  loss.**    Pr.  of  Indem.  425. 
"^  1834.  Code  de  Commerce,  art  403. 
fiocck^,  Pr.   of  Idem.  p«  165,  166. 
:i1iill^ooliis.l98. 
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General  doc- 
trine of  parti- 
cular average. 


When  the 
terms  **  partial 
loss  **  and 
•*  particular 
Average  loss** 
should  respec- 
tively be  em- 
ployed. 


Burcd,  lias  a  claim  against  his  underwriter  In  proportion, 
1st,  to  the  degree  by  which  the  damage  sustained,  or  the 
expenditure  to  be  reftindcd,  may  have  diminished  the  value 
to  him  of  the  property  insured ;  2nd.  to  the  sum  which  the 
underwriter  by  the  policy  has  agreed  to  insure  on  such 
property. 

Whatever  percentage  this  deterioration  may  amount  to  on 
the  value  which  the  property  would  otherwise  have  sold  for, 
that  same  percentage  the  underwriter  is  bound  to  pay  to  the 
assured,  upon  the  sum  for  which,  by  the  policy,  he  has  agreed 
to  stand  insurer. 

For  instance,  if  goods,  which  have  been  insured  for  50021, 
would  have  realised  in  the  market  to  which  they  were  being 
sent  1500/.,  but  for  the  occurrence  of  a  particular  average 
loss,  which  prevents  them  from  selling  them  for  more  than 
]  2007.,  it  is  plain  that  these  goods  have  been  deteriorated  to 
the  extent  of  300/.,  or  one-fifth  of  the  value  they  would 
otherwise  have  realised :  the  underwriter,  in  such  case,  is  not 
bound  to  repay  the  assured  300/.,  or  the  whole  amount  of  the 
actual  loss  sustained,  but  only  100/.,  or  a  fifth  part  of  the 
sum  for  which  the  goods  were  insured,  that  is,  he  is  bound 
to  pay  the  assured  the  same  proportion  of  the  sum  insured, 
as  the  damage  may  have  deducted  from  the  value  they  would 
otherwise  have  realised,  (c) 

The  losses  which  form  the  subject  of  this  chapter  arc 
frequently,  when  the  extent  of  damage  done  to  the  merchants 
property  is  chiefly  regarded^  called  partial  losses^  to  distinguish 
them  from  total  losses,  which  involve  not  the  partial  deteri- 
oration of  the  subject  insured,  but  its  entire  destruction. 

When  the  mode  of  their  adjustment  is  chiefly  regarded^  they 
are  called  joarftcw/ar  average,  to  distinguish  them  from  general 
average  losses,  in  order  to  get  rid  of  all  notion  of  contribution, 
and  to  show  that  the  particular  owner,  or  his  underwriter,  is 
alone  liable  for  the  loss,  (d) 


(c)  The  word  average  denotes  both  pays  as  €m  indemnity  for  guek  damage, 
the  damage  done  to  the  merchants  pro-         (d)  Emcrigon,    chap.  zii.   sect  39. 

perty,  and  also  the  proportion  of  the  sum  vol.  i.  p.  585.  cd.  1827. 
or  value  intured,  which  the  underwriter 
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The  latter  tenn  is  also  more  appropriately  applied  to  all  General  doo- 
thoee  losses  which  arise  out  of  disbursements  for  the  benefit  cuW  avwjigc! 
of  ft  particular  interest. 

Inpiactice^  the  term  average  losses^  without  any  addition,  On  the  employ- 
is  frequently  employed  to  designate  all  losses  which,  in  iiJ^ofthe"tcrai 
respect  to  their  extent,  are  less  than  total,  and,  in  respect  to  «w^«  foM«*. 
thdr  cause  and  mode  of  compensation,  are  distinct  from 
genend  average ;  it  is  in  this  sense  that  the  word  average  is 
tned,  as  we  have  already  seen,  in  the  common  memorandum. 
Although  this  use  of  the  word  is,  primd  facie,  objectionable, 
IS  tending  to  create  confusion,  yet  its  meaning  is  now  so  well 
fixed  by  usage  as  to  leave  no  possibility  of  misapprehension 
on  the  part  of  practical  men,  and  it  has  become  so  completely 
nitoialifled  in  our  legal  language,  that  an  attempt  to  sub- 
stitate  any  other  expression  might  produce  the  very  embar- 
nsnnent  it  was  designed  to  remove.  With  regard  to  the 
etymology  of  a  word  which  has  baffled  the  research  and 
ingenuity  of  Emerigon  and  Beneck6  («),  it  would  be  mere 
hborious  trifling  to  offer  any  conjecture :  it  appears  in  the 
French  language,  from  which,  no  doubt,  it  was  adopted  into, 
our  own,  to  bear  familiarly  the  meaning  which  appears  to  be 
its  correct  mercantile  import  in  this  country,  viz.  damage 
done  to  ship  or  cargo  by  sea  perils,  or,  as  it  is  laid  down  by 
the  highest  authority  amongst  our  practical  writers  on  this 
snbject,  when  applied  to  perishable  articles,  it  means  dete- 
rioration or  loss  "  by  the  effects  of  sea  water. ^  {f) 

Sect.  II.   What  Losses  are  adjusted  as  a  particular  Average 

on  Ship,  Goods,  and  Freight. 

As  far  as  relates  to  the  cause  of  loss  we  have  already  Losses  a4ju8ted 
investigated  the  principles  and  collected  the  examples  of  ^erage!^"'*' 

pardcular  average  losses  in  treating  of  those  risks  and  losses  ~ — 

which  are  covered  by  the  policy:  on  this  part  of  the  subject  particular  are- 

rage  general!  j. 

it)  Emerigon,   chap.  xiL   sect  39.  5th  ctl.     See  cspecblly  his  report  of 

i  4.  ToL  L  p.  536.  ed.  1827.    Benecke,  ihe  case  of  Hcdberg  r.  Pearson,  p.  237. 

Pr.  of  Indem.  167.  and  425.  note.  (1 ) 

(/)  Stcircns  oo  Average,  233—237. 
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Ix)»es  adjusted  it  will  bc  Only  nccessary  to  say,  that  all  damage  sustained  at 
average.  sca  by  sliip  and  cargo  whidi  docs  not  involve  their  total 

destruction  or  privation,  whether  actual  or  constructive,  gives 
the  assured  a  claim  against  his  underwriters,  subject  to  the 
conditions  and  limitations  by  which  the  responsibility  of  the 
underwriter  is  modified  and  controlled.     Of  these  conditions 
the  principal  are: — That  the  damage  which  is  the  subject 
of  the  claim  must  appear  to  have  been  proximately  caused  by 
the  perils  insured  against  —  That  it  must  not  have  arisen 
either  from  the  ordinary  tcear  and  tear  of  the  voyage,  or  from 
the  inherent  vice  and  defect  of  the  subject  insured  —  That 
it  must  not  have  been  directly  brought  about  by  the  negli- 
gence or  misconduct  of  the  assured  and  his  agents.     When 
the  foundation  of  the  claim  against  the  underwriter  consists 
in  expenditures  incurred  in  the  course  of  the  voyage,  it  must 
appear  that  these  expenditures  were — 1.  necessary;  2.  extra* 
ordinary  (that  is,  necessitated  by  some  casualty ^  not  by  the 
mere  common  occurrences  of  an  average  voyage) ;  3.  incurred 
for  the  benefit  of  the  ship  alone,  or  the  cargo  alone. 
'     It  would,  therefore,  be  merely  to  repeat  what  has  been 
elsewhere  stated,  if  we  attempted  in  this  place  to  enumerate 
all  the  cases  that  give  a  claim  for  particular  average  loss  on 
the  different  subjects  of  insurance :  it  may  be  useful,  however, 
to  state  a  few  of  the  decided  points  as  to  what  does  or  does 
not  constitute  such  a  claim,  more  especially  with  regard  to 
expenditures  and  disbursements. 


Art.  1.  Particular  Average  Losses  on  Ship. 

Expenses  of  ^  355,  The  expenses  of  repairs  necessarily  incurred  in  a 

port  of  distress  are  a  particular  average  loss  on  ship,  and 
always  adjusted  as  such,  as  we  shall  sec  in  the  next  sec- 
Cost  of  re-         tion(<7):  it  should  seem  also,  that  if  goods  have  been  neces- 
placing  goods     gj^jjy  g^j^  j^  ordcr  to  defray  such  repairs,  the  cost  of  replacing 

them,  at  the  price  they  would  have  fetched  at  the  port  of 
destination,  is  added  to  the  cost  of  the  repairs,  and  forms  part 

(^)  Sect.  3.  art  2.    Adjustment  of  Particular  Arerage  Loss  on  Ship. 
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of  the  average  claimable  by  the  shipowner  from  the  under-  Particuiir  ave. 

,-.„^  ^«  «i,:w.  rh\                                                                           '*se  on  ship, 
writer  on  snip,  {^n)  

The  expense,  however,  of  wages  and  provisions  of  the  Wages  and  pro- 

crew  during  repairs  (2),  or  during  detention  by  embargo  or  repairs  and  de. 

quarantine  (/),  arc  not  recoverable  by  the  shipowner  from  his  ^*"^'°"' 

underwriters  as  an  average  loss  in  this  country,  though  they 

are  in  France  (A)  and  in  the  United  States.  (/) 

The  principle    of   these    cases   is    thus    stated    by   Mr. 
Benecke:  —  "  The  owner  owes  the  services  of  his  crew  to  the 
frdghter  and  to  the  ship  herself  during  the  whole  voyage, 
and  consequently,  also,  during  the  time  of  repdrs  and  deten- 
tion, which  is  a  part  of  it,  and  he  cannot  call  upon  his  under- 
writer for  expenses  which  are  foreign   to  the  contract  of 
insurance."  (m)  Expenses  caused  by  a  detention  of  the  cargoy  Expenses 
in  consequence  of  a  mistake  in  the  ship's  manifest,  there  ^^n  o^  ^ 
being  no  detention  of  or  suit  against  the  ship,  are  not  re-  *^'S°- 
coverable  against  the  underwriter  on  ship,  {in) 

Damages  assessed  by  arbitrators  on  a  shipowner  as  his 
moiety  of  expenses  caused  by  collision  do  not,  in  this  country, 
give  a  claim  as  for  an  average  loss  against  underwriters  on 
ahip,  (0) 

Thus  much  with  regard  to  charges  and  expenses:  as  to 
what  losses  by  sea  damage  or  other  casualties  are  recoverable 
as  particular  average  against  the  underwriter  on  ship,  the 
reader  is  referred  to  the  chapters  which  treat  of  the  Bisks 
covered  by  the  Policy  and  Losses  by  the  Perib  insured  against, 
especially  to  the  second  section  of  the  former  chapter,  which 
contains  an  attempt  to  point  out  what  losses  on  ship  are 
average  and  what  wear  and  tear,  {p) 

(A)  Sect  3.  art  2.     Adjustment  of  (n)  Bradford  ».  Levy,  2  C.  &  Payne, 

P^tftieulor  Average  Loss  on  Ship.  137.  Ry.  &  Mood.  331. 

(t)  Fletcher  v.  Poole,  Park  on  Ins.  (o)  De  Vauz  t;.  Salvador,  4  Ad.  8c 

115.  Sth  ed.  Eden  «.  Poole,  ibid.  107.  £11.  420. :  aliter  in  U.  St.  f  Peters  r. 

Liteward  v.  Curling,  ibid.  288.  Warren,  Ins.  Comp.  3  Summer's  Rep. 

(j)  Kobertson  v.  Ewer,   1  T.  Rep.  389. 

127.  (p)  Part  III.  Chap.  I.  Sect  2.  p.  758 

(i)  Code  de  Commerce,  art.  403.  — 7G0.  suprd,  Scealso  generally  Chap. 

(0  Phillips  on  Ins.  vol  i.  640—642.  II.     On  Losses  by  the  Perils  insured 

voLil  195 — 197.  against;  and  see  especially  the  whole 

(«)  Bencck4,  Pr.  of  Indcm.  462.  subject  well   treated    by  Stevens   on 

Average,  159 — 169.  5tb  ed. 
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Particular  ave- 
rage on  good?. 


Art,  2.  Particular  Average  Losses  on  Goods. 


§  356.  What  conntitutes  an  average  loss  on  goods,  by  reason 
of  sea  damage  or  other  perils  insured  against,  has  already 
been  seen  in  the  two  chapters  treating  of  the  Bisks  covered 
by  the  Policy,  and  Losses  by  the  Perils  insured  against :  we 
will  here  confine  our  attention  to  certdn  charges  which  have 
been  decided  not  to  give  a  claim  as  for  an  average  loss  against 
the  underwriters  on  the  goods. 
Loss  by  having       j^  jg  ^  fixed  principle  of  this  branch  of  our  insurance  law, 

to  pay  freight  *  * 

onsea-damaged  that  the  underwriter  on  goods  is  not  responsible^  under  the 
m^lk.  common  form  of  policy y  for  tlie  loss  the  merchant  may  incur  by 

having  to  pay  the  same  freight  on  sea-imaged  goods  arriving 
in  bulk  at  their  port  of  destination^  as  he  would  Iiave  had  to 
pay  had  they  arrived  there  sound.  The  risk  of  loss  arising  from 
this  cause  is  wholly  foreign  to  the  underwriter  on  goods. 
This  principle  was  acted  upon  by  Lord  Mansfield  in  the 
leading  case  of  Baillie  v.  Mondigliani,  where  his  lordship  sud, 
"  As  between  the  owners  of  the  goods  and  the  underwriters 
on  the  cargo,  the  latter  have  nothing  to  do  with  the  freight;" 
and  he,  accordingly,  in  that  case,  held  that  the  merchant 
could  not  claim  as  an  average  from  the  underwriters  on 
Or  on  pro  raid   goodsy  a  charge  for  pro  rata  freight  which  he  had  himself 

ireiffht* 

paid  to  the  shipowners  (after  capture  of  ship  and  cargo  and 

subsequent  restitution  of  the  proceeds  of  the  goods),  in 

respect  of  that  part  of  the  voyage  performed  before  the 

capture,  (y) 

Freight  on  Where  the  ship  puts  into  a  port  of  distress  to  refit,  and 

rily  soTd  in  port  sca-damaged  goods,  having  been  necessarily  unloaded  in  order 

of  distress.         ^^  enable  her  to  be  repaired,  are,  on  survey,  sold  there,  because 

it  is  found  that,  if  reloaded  and  sent  on,  they  would  probably 
perish,  from  the  progressive  increase  of  decay,  before  arriving 
at  their  port  of  destination,  it  is  stated  by  Mr.  Stevens  that 

(9)  Baillie   v,   Moudigliani,   Park.     Story  J.,  as  cited  in  1  Phillips  on  Ins. 
IIG.    8th   cd.      Abbott  on   Shipping,     702. 
397.  and  404.  6tli  ed.     Sec  also  per 
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the  full  freight  due  on  these  goods-  and  sacrificed  by  the  Particular  ave- 

^poflrner  is,  in  practice,  settled  as  an  average  loss  by  the         

^derwriters  on  the  goodsy  because  the  salie  was  for  their 
*^nefit(r):  tins,  of  course,  assumes  that  the  ship,  with  the 
'^due  of  her  cargo,  ultimately  arrives  at  the  port  of  desti- 
nation, 80  as  to  be  in  a  condition  to  have  earned  full  freight 
*^  the  goods  been  sent  on:  if  she  do  not  do  so,  but  is 
either  lost  on  the  homeward  voyage,  or,  after  being  repaired, 
s*us  on  another,  as  in  such  case  no  freight  would  in  any  event 
^ve  been  at  all  earned,  it  should  seem  clear  that  no  liability 
^^^  respect  of  freight  could  be  thrown  on  the  underwriters  on 
8c>od8.  {$)  If  the  merchant,  or  his  agent,  at  the  intermediate 
port,  by  acceptance  of  the  goods  there,  or  otherwise,  gives  the 
slupowner  a  claim  for  pro  raid  freight,  the  amount  of  such 
freight  ought,  at  all  events,  to  be  deducted  from  the  amount 
to  be  paid  by  the  underwriter  on  goods,  {t) 

AVhere,  in  such  case,  the  oYiginal  ship  is  disabled,  and  the  Extra  charges 
goods,  instead  of  being  sold  on  the  spot,  are  forwarded  in  a  t^heTg^Sr"* 
substituted  ship,  it  has  been  made  a  question,  supposinw  the  »^"*  ^^  ^©^  ^9 

,.  ,  1.1  \     ,.  ,      benefit  of  the 

expense  oi  sending  on  the  goods  in  the  second  ship  exceeds  merchant. 
tbe  freight  which  would  have  been  payable  for  their  transport 

• 

^^  the  first  ship,  by  whom  the  extra  expense  is  to  be  borne : 
tbe  rule  in  France,  and  also,  as  it  seems,  in  the  United 
States,  is,  1.  that  the  extra  freight  shall  be  borne  by  the 
tt^erchant  whenever  it  is  for  his  benejit  that  the  goods  should  be 
^Jortoarded;  and,  2.  that  the  charge  of  such  increased  freight 
*®>  lu  such  case,  to  be  settled  as  an  average  loss  by  the  under- 
waters on  the  goods,  (m)  Lord  Denman,  after  a  very  learned 
^^^^ination  of  all  the  authorities  (in  the  case  of  Shipton  r. 


(O  SteteDs  on  Average,  81—263, 
^*  5th  ed.     Mr.  Benecke  admits  the 
*[^^*ceto  be  so,  but  doubts  the  sound- 
^**  of  the  rule. 

wIj^    Vlierboomo.  Cbapmao,  13M.& 
•*^  230. 

"j    In  the  absence  of  any  act,   or 

tanee  by   the  merchant    or    his 

^  no  freight  at  aU  will  be  due  on 

^e,  cf  en  though  necessary ;  the 

ity  of  the  case  does  not  constitute 


^^^'ol^ 


the  master  an  agent  of  the  shipper  to 
seU,  so  as  to  give  the  owner  a  claim  to 
freight,  Vlierboom  o.  Chapman.  13  M. 
&  Wels.  230. 

(v)  For  the  French  law,  see  Emeri- 
gon,  chap.  xii.  sect.  1 6.  vol.  i.  p.  426. 
and  the  commentary  of  Boulay-Paty, 
ibid.  ed.  1827.  For  the  law  in  the 
United  States,  see  Phillips  on  Ins.  vol.  i, 
p.  702,  70S.  Kent's  Comm.  voL  iiL 
p.  212.  ed.  1844.  note  a. 
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Particular  aye-  Thonton),  seems  to  acquiescc  in  the  first  of  these  positionfif, 

rage  on  goods.  ^     ^  '  ^    ^   ■*■ 

but  Intimates  no  opinion  as  to  the  chargeability  of  the  under- 
writers on  the  goods ;  so  that  the  latter  point  must  still  be 
considered  an  open  one  in  our  jurisprudence,  (t?) 

May  not  the  rule  be,  that  when  the  goods  are  clearly  sent 
on  for  the  benefit  of  the  merchant,  the  underwriter  on  goodt 
would  be  liable ;  but  when  sent  on  for  the  purpose  of  earning 
freight,  then  the  charge  would  fall  on  the  underwriter  on 
freight  ? 

Where  goods  are  necessarily  sold  by  the  master  in  a  port 
of  distress  to  defray  the  expenses  of  repairing  the  ship,  the 
loss  sustained  from  the  sale  by  the  shipper  of  the  goods  may 
be  recovered  by  liim  against  the  owner  of  the  ship,  but 
cannot  be  chiimed  as  an  average  loss  from  the  underwriter  on 
goods,  {w) 

The  expenses  incident  to  the  sale  by  auction  of  sea- 
damaged  goods  are,  as  we  shall  see  in  treating  of  adjustment, 
added  to  the  average  loss  payable  by  the  underwriters  on 
goods,  (x) 


Loss  on  sale  of 
goods  to  repair 
ship. 


Expenses  of 
damaged  sales. 


Tlie  word 
••average"  in- 
applicable to 
Ireight. 


Art.  3.  Partial  Losses  and  Charges  on  Freight,  §t. 

§  357.  As  Mr.  Stevens  remarks,  the  word  "  average "  is 
very  inapplicable  to  claims  for  partial  losses  on  freight,  which, 
in  fact,  can  only  arise  from  one  cause,  viz.,  a  total  loss  on 
part  of  freight  (j/) :  we  have  headed  this  article  accordingly. 

It  seems  in  this  country,  that  a  claim  in  respect  of  partial 
loss  on  freight  can  only  be  made  good  when  either,  1st,  only 
part  of  the  full  intended  cargo  out  of  which  the  freight  was 
expected  to  arise  was  on  board,  or  contracted  for  at  the  time 
of  loss  (z) ;  2nd,  when  some  separable  part  of  the  whole 
cargo  shipped  is  washed  clean  out  of  the  packages  that  con- 


(o)  See  the  judgment  of  Lord  Den- 
man  in  Shipton  o.  Thornton,  9  Ad.  & 
EU.  336—338. 

(w)  Powell  o.  Gudgeon,  5  M.  &  Sel. 
431.  Sarquy  t;.  Hobson,  213.  &  Cr.  7. 
3  DowL  St  Ilyl.  192.  S.  C.  4  Bingb. 
131.     12  Moore,  474. 


(*)  Pott. 

(y)  Stevens  on  Average,  174. 
Brockclbank  v.  Sugrue,  1  Moa  &  Rob. 
102. 

(x)  Forbes  r.  Aspinall,  IS  East,  323. 
Forbes  0.  Cowlc,  1  Campb.  53a 
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^  It,  or  goes  in  bulk  to  the  bottom  of  the  sea.  (a)    In  both  P«riui  loss, 

tnese  cases  there  is  a  dear  total  loss  of  part,  or  partial  loss,  fr"  ightf'^*^**  ^^ 
w  fidgkt,  which  must  be  adjusted  by  the  underwriter  in  the 
^e  hereafter  to  be  indicated. 

^  the  following  case  it  was  decided  that  a  justifiable  sale  ^^'O"  of  freight 

oy  the  master  of  part  of  the  cargo  at  an  intermediate  port,  justitiabiy^TO?d* 

thereby  the  freight  of  such  part  was  lost  to  the  shipowners,  ^J^^IP 

^  xiot  give  them  a  claim  against  the  underwriters  on  freight  «Wpiiieiit,is  not 

•8  for  a  total  loss  of  part.  the  under-  ^ 

A  ship,  the  freight  of  which  was  insured  for  a  voyage  frSg^,**° 
*ftom  ExDgston,  in  Jamaica,  to  Liverpool,"  sailed  from  Mordyr. 

1?*«  ,  Jones,  4  B.  & 

•■^^^iigston  With  a  full ,  cargo  of  cotton,  coflfee,  and  other  Cr.  394. 

<5oloiual  produce ;  but  soon  afterwards,  from  the  starting  of  a  47^/  *  ^^'* 

P**«Jc  in  violent  weather,  was  forced  to  put  back,  and,  for  the 

P^*JTK>ses  of  repair,  to  unload  the  whole  of  her  cargo.  After  the 

•™p  was  repaired,  and  about  proceeding  on  her  voyage  again, 

^*  Was  found  that  part  of  the  cargo  had  been  so  wetted  by 

^^&  water,  in  consequence  of  the  starting  of  the  plank,  that 

H  could  not  be  re-shipped  without  danger  from  ignition  to 

^e  ship  and  rest  of  the  cargo,  except  after  a  process  of 

Waslung  with  fresh  water  and  drying  in  the  sun,  which  would 

w-ve  detidned  the  vessel  six  weeks,  and  been  attended  with 

^^^pense  equal  to  the  freight.     Under  these  circumstances, 

the  master,  acting  as  a  prudent  man,  would,  if  uninsured, 

■^M  the  damaged  goods,  with  tlie  approval  of  the  shippers 

(who^  however,  refused  to  interfere) ;  and,  finding  he  could 

ttot  obtain  other  goods  to  complete  his  cargo  in  reason- 

^e  time,  and  being  pressed  by  the  shippers  of  the  rest  to 

P^^Kseed,  he  sailed  for  Liverpool  with  the  net  proceeds  of  the 

^•*>ttged  goods,  which  he  paid  over  to  the  parties  interested, 

^™out  retaining  freight :  the  shipowner  claimed  from  the 

^^^^dfinraters  a  total  loss  on  the  freight  of  the  part  of  the 

goodg  80  sold.     The  Court  of  King's  Bench  held  that  the 

^detwriter  on  freight  was  not  liable  to  this  claim,  chiefly 

^*Pon  the  ground  of  the  mischief  that  might  arise  if,  by  a 

^^trary  deci^on,  they  were  to  hold^  out  a  temptation  to 


(o)  SteTtBs  on  ATcrage,  1 74. 
3  Q 
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Expenses  of  re- 
shipping  and 
forwarding 
carga 


Partiui  loss,       masters  to  sail  away  under  circumstances  like  these,  instead 
freight!'^*^       of  Stopping  Until  the  goods  could  be  re-shipped,  (b) 
-Loss  where  Where  Only  freight  pro  raid  is  earned,  the  loss  on  frdght 

^^'^ht'J^ed.  "^  *^®  United  States  is  adjusted  as  a  salvage  loss,  L  e.  tlie 

underwriter  pays  the  whole  amount  of  the  insurance,  deduct- 
ing the  pro  raid  freight,  (e)  And  the  practice  in  England 
would  appear  to  be  the  same. 

When  a  ship  has  put  into  a  port  of  distress  for  repairs,  and 
to  that  end  the  cargo  is'obliged  to  be  unloaded,  the  chargcft 
of  unshipping  and  re-shipping  the  cargo  will  generally  fall 
upon  the  underwriter  on  freight,  (d)  So,  where  a  ahip 
was  detained,  and  her  homeward  cargo  imloaded,  under  em- 
bargo of  the  foreign  government  in  whose  port  she  was  pre^ 
paring  for  her  homeward  voyage,  it  was  held  that  the  ex- 
penses of  re-shipping  this  cai^o,  after  the  embargo  was  taken 
off,  whereby  she  was  ultimately  enabled  to  earn  freight,  ought 
to  be  deducted  from  the  freight  paid  over  to  the  underwiiters 
Wages  and  pro-  after  the  adjustment  of  a  total  loss,  (e)    The  charges  of  wages 

visions  during  ,  ..  ,  ••j^.x  i.Jxx*  j^ 

detention.         ^uid  provisions,  howcver,  mcident  to  such  detention,  or  to  a 

delay  for  repairs,  seem  to  be  no  more  chargeable  on  the  un-* 
derwriter  on  freight  than  on  the  underwriter  on  ship,  and  for 
the  same  reason.  (/) 

It  has  been  decided  in  this  country,  that  if  a  ship  ulti- 
mately earn  freight,  though  not  that  intended  for  her,  the 
expenses  of  a  delay  or  detention  in  the  course  of  the  voyage, 
by  reason  of  some  of  the  perils  insured  against,  as  for  repairs, 
by  being  icebound,  &c.,  do  not  constitute  a  claim  for  an 
average  loss  against  the  underwriters  on  freight  (g) :  but  the 


(6)  Mordy  v.  Jones,  4  B.  &  Cr.  394. 
6  D.  &  Ryl.  479.  The  ground  of  de- 
cision assumed  by  Lord  Tenterdcn 
seems  hardly  satisfactory,  as  Mr.  Phil- 
lips has  pointed  out,  when  applied  to 
the  circumstances  of  the  particular  case. 
1  Phillips  on.  Ins.  706. 

(c)  f  Coolidge  v,  Gloucester,  Merc. 
Ins.  Comp.,  15  Massachussets  Rep. 
345.  2  Phillips  on  Ins.  208 — 210. 

(d)  Stevens  on  Average,  23.  and  1 72. 
5th  cd. 

(e)  Sharp  v.  Gladstone,  7  East,  24. ; 


in  this  case^  however,  there  had  been 
an  abandonment. 

(/)  The  contrary  was  supposed  to 
have  been  intimated  by  Mr  J.  Buller 
in  Eden  v.  Poole,  as  reported  by  Park 
on  Ins. ;  but  the  rc^rt  was  found  in« 
correct  by  Mr.  East,  as  stated  by  him 
in  a  note  to  Sharp  v.  Gladstone,  7  'Etat, 
p.  32.  The  law  is  the  same  in  the 
United  States.  See  the  cases  dtcd, 
2  Phillips  on  Ins.  212,  213.  See  also 
Everth  v.  Smith,  2  M.  &  SeL  378. 

(^)  Brockclbank  v.  Sugnie,  1  Mod. 


OF  PABTIOULAB  AVEBAGE.  963 

expenses  of  patting  such  substituted  cargo  on  board  at  a  port  Partial  loss, 
of  distress,  are  to  be  deducted  from  the  freight  paid  over  as  freight 
salvage  to  the  underwriters  who  have  adjusted  as  for  a  total 
loeB.(&) 

Where  the  original  ship  is  lost  or  disabled,  and  the  goods  Extra  charges 
ue  sent  on  by  the  master  in  a  substituted  ship,  for  the  benefit  shipment  of 
of  tk  omner  of  the  goods,  the  extra  expenses  of  tranship-  ^^^^^7  sSp  b 
nKnt,  beyond  the  cost  of  the  original  freight,  may  perhaps  be  disabled, 
thrown  on  the  underwriters  on  the  goods ;  if,  however,  they 
woe  sent  on  for  the  sok  purpose  of  earning  freight,  these 
expenses  should  be  borne  by  the  imderwriter  on  freight,  (i) 

Mr.  Phillipe  mentions  an  instance  in  which  the  expense  of 
^naupcftijig  the  goods  in  such  case  bg  land  was  settled  in 
Boston  as  an  average  loss  by  the  underwriters  on  freight,  (j) 

^ih  r^ard  to  profits,  it  has  been  held  in  the  United  Partial  loss  on 
States^  that,  when  the  goods,  out  of  which  the  profits  are  to 
■nse,  arrive  sea-damaged,  or  a  part  of  them  are  totally  lost, 
^'is  pro  tanto  a  partial  loss  on  the  profits,  and  to  be  ad- 
psted  accordingly  (A) ;  and  the  same  has  been  there  held 
^liere  part  of  the  goods  have  been  necessarily  sold,  (l) 


Sect,  m.   Of  the  Adjustment  of  Particular  Average. 

^T.  1.  Adjustment  of  Particular  Average  Loss  on  Goods. 

\  358.  The  true  method  of  ascertaining  the  amoimt  which  Adjustment  of 

**>«  underwriter  ought  to  pay,  in  order  to  indemnify  the  as-  |^on^*^oodr 

^'^  for  a  particular  average  loss  on  goods  arriving  sea-  — t": 

^^^'^^^y  depends  mainly  upon  the  following  elementary  which  adjust- 
ment of  average 

loss  on  goods 

*^  lOi.     See  S.  P.  as  to  salvage,  1 2  Johnson's  Rep.  107.  f  Schieflelm  r.   depends. 

J*«f  iWghl,  Everth  v.  Smith,  2  M.  New  York  Ins.  Comp.  9  ibid.  21.    2 

*  5d.  278.  Phillips  on  Ins.  208. 

W  Btrelay  v.  Stirlbg,  5  Maule  &  (/)  2  Phillips  on  Ins.  211. 

**•  ^                               •  (*)  t  Loomis  V.  Shaw,  2  Johnson's 

(0  Bencck^,   Pr.   of  Indem.    448,  Cases,  Sf). 

^«   Steveoi  on  Average,  175.   5th  (/)  f  Walnr.  Thompson,  9  Ser|.  & 

^    So  determined    in    the   United  Rawle.  Rep.  1 1 5. 
SMeim  tSaltns  v.  Ocean  Ins.  Comp. 

9  Q  S 
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Adjustment  of  principle  of  insurance  law ;  viz.  That  the  value  upon  v^Jdek 
race  on^goodfc    ^^^  premium  is  paid  is^  as  between  the  assured  and  the  under* 

~"  writer^  the  sole  value  to  be  regarded  in  estimating  the  amount 

of  the  underwriter's  liability :  he  pays  no  loss  upon  that  far 
which  he  receives  no  premium*  (m) 

Now  in  a  policy  on  goods,  unless  otherwise  stipulated,  this 
value  is  either,  in  an  open  policy,  their  prime  cost  (t.  e*  their 
invoice  price  at  the  port  of  loading),  together  with  all  ex- 
penses till  put  on  board,  including  premium  and  costs  of 
insurance  (n),  or  else,  in  a  valued  policy,  the  value  expressed 
in  the  policy :  hence  the  sole  basis  upon  which  a  particular 
average  loss  on  goods  can  be  adjusted  is,  as  regard^  the 
xmderwriter,  either  their  prime  cost  on  board,  or  their  value 
in  the  policy,  (o) 
Valuation  in  Wc  have  already  proved  elsewhere,  that  in  valtied  polidles 

Sie^Mie  basis  ^  ^®  Valuation  in  the  policy  is  the  sole  standard  of  the  under- 
of  adjusting       writer's  liability  in  all  cases  of  particular  average  loss^  except 

a^eTacrc  loss* 

where  it  is  fraudulent  or  grossly  excessive  (p),  or  where  only 
part  of  the  full  intended  cargo  to  which  alone  the  valuation 
was  meant  to  apply  has  been  shipped  on  board  at  the  time  of 

loss,  (q) 

Amount  of  loss  From  this  principle  it  follows,  that  the  amount  which  the 
dcrwriter  ought  Underwriter  has  to  pay,  in  respect  of  a  particular  average  lass 
not  to  vary        Qfi  sea-damaged  goods,  cannot  at  all  depend  upon  the  higher 

with  the  rise  i  «  ^  ^ 

and  fall  of  the     or  lower  market-price  which  such  goods  may  fetch  in  their  part 

markets  at  the        ^  j    ^  •      ^  •  •      i 

port  of  arrival.    V  destination  or  arrival 

For  this  market-price  at  the  port  of  destination  is  a  very  dif- 

(m)  In  order  to  avoid  all  misconcep-  Park,  224,  225.  8tb  ed.   Usher  v.  No* 

tioD,  let  it  be  remembered  that  each  blc,  12£ast,  €39.  Waldron  v.  Coombe^ 

separate  underwriter  pays  only  upon  the  3  Taunt.  162. 

actual  sum  by  him  subscribed,     llius,  if  (o)  Usher  v.  Noble,  12  East,  639. 

five  underwriters  have  each  subscribed  a  Taite    v.    Royal  Exch.    Ass.    Comp. 

200L  policy  on  goods  valued  at  1000/.,  Park,  224,  225. 8th  ed.  Marshall,  8SS» 

and   the   goods   arrive  damaged  one-  Stevens    on    Average,    178.    5th  ed. 

fourth,  each  underwriter  will  have  to  Benecki^,  Pr.  of  Indem.  12 — 14. 

pay  50^  as  his  quota  to  make  good  this  (p)  See  Chapter  on  Valuation,  Ptet  L 

loss,  t.  e,  one-fourth  of  2002. :  the  five  Chap.  XI.  ant}, 

underwriters  will  pay  collectively  250/.,  (9)  Forbes  v.   Aspinall,    13    East^ 

or  one-fourth   of    1000/.,    the   whole  323.  Hickman  v.  Carstairs,  5  B.  &  Ad. 

amount  of  the  valuation.  657. 

(n)  Taitc  v.  Royal  Ezch.  Ass.  Comp. 
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ferent  thing  from  their  prime  cost  on  board  at  the  port  of  Adjustment  of 
hading,  or  (it  may  be)  from  their  value  in  the  policy,  —  the  S^e  on  goSt 

sole  bams,  as  we  have  just  seen,  on  which  the  loss  is  to  be  

adjusted  as  r^ards  the  underwriter.  The  market-price  of 
goods  at  their  port  of  arrival  is  the  price  at  which  the  mer- 
dant  can  afford  to  sell  them  there  to  a  consumer,  after  pay- 
ing freight  and  all  charges,  and  either  realising  a  profit  or 
mbndttuig  to  a  loss ;  this  price,  therefore,  is  composed  of 
tfnee constituent  parts,  1.  Prime  cost  on  board;  2.  Freight 
dnty  and  landing  charges ;  3.  Profit  in  a  gaining,  or  loss  in  a 
kiiog,  market,  (r) 

Now  it  is  the  first  of  these  alone,  i.  e.  prime  cost,  or  value 
in  tbe  policy,  with  which  the  imderwriter  on  goods  is  con- 
cerned: he  has  not  insured  against  loss  by  freight,  &c. ;  he  has 
not  insored  agiunst  loss  of  expected  profit.  In  the  language 
of  Lord  Mansfield,  he  only  *^  engages,  so  far  as  the  prime 
oort  or  value  in  the  policy,  that  the  thing  shall  come  safe :  — 
lie  Ins  no  concern  with  any  profit  or  loss  which  may  arise 
Id  the  merchant  from  the  goods :  he  has  no  concern  with  any 
nbeequent  value."  (5) 

The  princuple,  in  fact,  of  indemnity,  as  practically  adopted  Principle  of 
in  this  country,  is,  as  we  have  already  seen,  that  the  under-  i^  ©f  sea- " 
writer  on  goods  does  not  engage  to  put  the  merchant  in  the  same  f*™f*^ 

^OOQS* 

condition  he  would  have  been  in  had  his  goods  arrived  safely  at 

iht  fort  of  destination,  but  solely  to  put  him,  in  regard  to  such 

goods,  in  the  situation  in  which  he  was  at  the  beginning  of  the  * 

risk.(t) 

There  is,  therefore,  an    important    distinction    running  Distinction  be 
through  the  whole  of  this  branch  of  insurance  law ;  viz.  that  actual  amount 
tbe  extent  of  loss  the  assured  on  goods  sustains  by  the  sea--  of  depreciation 

•^  ./  .7  and  the  con- 

damage  is  one  thing,  the  amount  which  the  underwriter  has  to  sequent  amount 
foy  m  respect  thereof  is  quite  another :  accordingly,  when 
goods  arrive  sea-damaged,  two  points  are  to  be  ascertained ; 
fi%  the  extent  of  depreciation  in  value  which  the  goods 

(r)  Bcoeek^  Pr.  of  Indero.  3.   Stc-        (t)  See  Part  I.   Chap.  XI.  on  Va- 
^f^^  00  Avenge,  85.  5th  cd.  luation. 

(«)  Levis  V.  Rucker,  2  Burr.  1170. 
^tercDsoBAterage,  119.  5thed. 

a  Q  S 
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Adjustment  of 
particular  ave- 
rage on  goods. 

Mode  of  ascer- 
taining the 
extent  of  de- 
preciation on 
goods  arriving 
sea-damaged. 

Sound  and 
damaged  sales. 


Mode  of  ascer- 
taining tho  pro- 
portionate 
amount  of  in- 
demnity pay- 
able by  the 
undervnriter. 


have  suffered;  secondly y  the  amount  whioh  the  underwriter 
ought  to  pay  in  respect  thereof. 

The  first  point  is  ascertained  by  amply  comparing  tlie 
price  for  which  the  goods  would  have  sold  in  the  market,  bad 
they  arrived  there  sounds  with  the  price  for  which  they  actu- 
ally do  sell^  arriving  there  damaged. 

Generally  speaking,  in  practice,  the  damaged  goods 
actually  sold  by  public  auction,  and  the  amount  they 
is  called  ihe  proceeds  of  the  damaged  sales;  the  value  whioiK. 
they  would  have  sold  for,  if  sound,  is  estimated  by  supporio^ 
them  to  be  sold  at  the  current  price  for  sound  articles  of  ihim 
same  kind  in  the  same  market,  and  the  amount  supposed  U^ 
be  realised  by  these  pro  formd  sales  is  called  the  proceeds  oJF 
tJie  sound  sales,  (u) 

The  difference,  then,  between  the  market-price  of  the 
sound  and  the  market-price  of  the  damaged  goods,  or,  in 
technical  language,  between  the  sound  and  damaged  saks^ 
gives  the  direct  amount  of  the  merchants  loss* 

But  this  cannot  be  the  amount  the  underwriter  has  to 
pay ;  for,  first,  it  would  make  the  market-price  of  the  goods 
at  the  port  of  destination  the  basis  of  the  underwriter's  liar 
biUty,  when,  a«  we  have  just  seen,  the  only  true  basis  of  such 
liability  is,  their  prime  cost  at  the  port  of  loading ;  second^, 
it  would  involve  the  underwriter  in  the  rise  and  fall  of  the 
markets  with  which,  as  we  have  also  seen,  he  has  no  concern ; 
that  is,  for  the  same  amoimt  of  sea-damage  he  would  have  to 
pay  more  when  the  goods  come  to  a  gaining j  and  less  when 
they  come  to  a  losing ^  market  (v) ;  while  the  desideratum  is, 
to  obtain  some  uniform  measure,  or  standard  of  value,  by 


(m)  Beneck^,  Pr.  of  Indem.  435. 
Stevens  on  ATerage,  83 — 85.  5th  ed. 

(r)  This  will  be  obvious  from  the 
following  example.  Take  the  follow- 
ing data. 

Let  the  prime  cost  of  the  goods  be 
500^  The  amount  of  loss  by  sea- 
damage  be  half  the  sum  for  whicli  they 
would  have  sold,  if  sound.  Tlie  profit 
or  loss  be  half  the  prime  cost. 


Then  take, 

(1)  A  losing  market. 

Goods,  if  sound,  would  have  told 
for  half  prime  cost         -  j085O 

Being  damaged,  did  sell  for  half 
that  sum        -        -         -        -  IS5 

Difference  between  sound  and  da- 
maged sales  (t.  e.  merchant^ 
loss)      ....         £185 
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wbich  the  amount  the  underwriter  has  to  pay^  in  respect   AtJUiutment  of 
of  a  particular  loss    on   damaged  goods,  shall   be   always  S^  on^)odfc 
tkfi  aame  when  the  proportional  extent  of  damage  is  the 
mme.  (to) 

The  object,  then,  in  comparing  the  proceeds  of  the  sound  Mode  in  which 
and  damaged  sales  for  the  purposes  of  indemnity  under  the  lerc^*^!^^ 
policy,  is  not  to  ascertain  the  direct  amount  of  the  merchant's  proportion  of 

ii.,.  ,  •i»i-t      depreciation,  is 

JOSB,  but  its  relative  amount — the  proportion,  that  is,  which  applied  to  the 
HbeaiB  to  the  price  at  which  the  goods  would  have  sold  if  orf'er^";;^^ 
•ound;  the  question  being,  not  whether  the  depreciation  tain  what  the 

.  ^   ^  _  11-  underwriter  has 

tmoQntB  to  any  giYea  fixed  sum^  but  whether  it  amounts  to  pay. 
to  one-half,  one-fourth,  or  one-tenth  of  the  sum  for  which 
the  goods  would  have  sold  if  sound ;  whether,  in  a  word,  the 
commodity  is  one-half,  one-fourth,  or  one-tenth  the  worse  for 
the  sea-damage ;  when  this  is  ascertained,  the  liability  of  the 
^erwriter  is  ascertained  also,  for  he  pays  the  same  propor- 
tional part,  whether  it  be  one-half,  one-fourth,  or  one-tenth 
tf  the  prime  cost,  or  value  in  the  policy, 

*^The  difference  between  the  sound  and  damaged  sales  Rule  of  Lord 
•fods  the  proportion  of  loss  in  any  given  case,  i.  e.  it  gives  ^  uah^'*"*^^ 
&  cHquot  part  of  the  original  value  which  may  be  considered  Noble. 
^destroyed  by  the  perils  insured  against ;  when  this  is  as- 
^^crtained,  it  only  remains  to  apply  this  liquidated  proportion 
tfthe  loss  to  the  standard  by  which  the  valucy  as  between  the 
*8ored  and  the  underwriter,  b  calculated  {i.  e,  the  prime  cost 
or  value  in  the  policy),  and  you  have  the  one-half,  the  one- 
loorth,  or  the  one-tenth  of  the  loss  in  terms  of  money."  (ar) 

ThuB  the  sum  which  the  underwriter  will  have  to  pay  will 
*P^d  solely  on  the  relative  extent  of  the  loss,  and  will  be 

^  ^'^ideiwriter  on  a  losing  market     Difference  between  sound  and  da- 

^T^^  thu  principle,  pay  125L  maged  sales  (merchant's  loss)   £375 

^^  lUsxt.  

^^  .  .  The  underwriter  on  a  gaining  market 

Q^\^J^  ga»n»ng  market  ^^^j^  p^^  3^^^^  ^^^^^^  ^^^  ^^^^^  ^^ 

jOpgj^  soond,  would  have  sold  deterioration  is  the  same  in  both  cases. 

^^  rf^«>^  **»ve  prime  cost  £750         („,)  Stevens  on  Average,  1 19.  5th  ed. 


^  «rr^*^"^  ^^  ^^  ^'  ^^^  ^'^  ^®'  ^^  Ellenborough  in  Usher 

^^^       -        -        -        -  S7S     ».  Noble,  12  East,  647. 

3  Q  4 
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Adjustment  of   the  samc  whether  the  goods  arrive  at  a  gwiing  or  a  losin 

particular  are*  .         .    . 

rage  on  goods,    market,  (y) 

In  shorty  that  which  the  assured  loses  by  the  depredation  c 
his  goods  is  an  aliquot  part  of  the  market  value  for  which  the^ 
would  have  sold  had  they  arrived  sound  at  their  port  of  destina 
tion  ;  that  which  the  underwriter  pays  in  respect  of  such  loss  \ 
the  same  aliquot  part  of  their  prime  cost,  or  value  in  the  policy 
thus>  if  the  damage  amounts  to  half  the  sound  value  of  th 
goods,  the  underwriter  pays  half  the  sum  he  has  agreed  to  in 
sure ;  if  to  a  third,  then  he  pays  a  third  of  that  sum,  and  00  oi 
in  exact  proportion  to  the  extent  of  the  depreciation,  (z) 


The  true  rule 
of  adjustment 
is  to  ascertain 
the  percentage 
of  depreciatioUf 
by  comparing 
the  grois  pro- 
duce of  the 
sound,  with  the 
grott  produce 
of  the  damaged, 
sales,  and  ap- 
plying this 
percentage  to 
the  prime  cost 
or  value  in  the 
policy. 
Johnson  v. 
Shcdden, 
ti  East,  581. 


§  359.  Even  after  this  rule  of  adjustment  was  establishec 
it  was  for  some  time  doubted  whether  the  amount  of  depre 
ciation  on  the  sea-damaged  goods  was  to  be  ascertained  b; 
comparing  together  the  net  or  the  gross  produce  of  the  soun 
and  damaged  sales :  the  question  came  on  for  consideratioi 
in  the  Court  of  King's  Bench,  when  it  was  established  b; 
Mr.  J.  Lawrence,  in  one  of  the  ablest  judgments  ever  de 
livered  in  Westminster  Hall,  that  the  true  rule  of  adjustmen 
is,  that  the  percentage^  or  aliquot  part,  which  the  underwrite 
has  to  pay  of  the  prime  cost  or  value  in  the  policy^  must  be  as 
certained  by  comparing  the  gross  produce  of  the  sounds  with  th 


(y)  Take  the  same  data  as  in  the 
last  note,  t.  e.  let  the  prime  cost  be 
500/. ;  the  depreciation,  half  the  value 
of  the  sound  sales;  the  profit  or  loss, 
half  the  prime  cost. 

Then, 

( I )  On  a  losing  market. 
Produce    of  sound   sales   (there 

being    50    per    cent,    loss    on 

prime  cost)  '-  -  -  £250 
Produce  of  damaged  sales  (being 

half  the  sound  value)      -        -  125 


Di (Terence  between  sound  and  da- 
maged sales  (t.  e.  merchant's 
loss)      «        -        -        -         £125 

But  125/.  is  one-half,  or  50  per  cent, 
on  250/.  (the  proceeds  of  the  sound 
sales) ;  thp  underwriter  pays  one-half, 
or  50  per  cent  on  500/L  (the  prime 


cost),  u  «.  he  pays  250/. 

(2)  On  a  gaining  market 
Produce  of  sound  sales  (being  50 

per  cent  over  prime  cost)  -  £75 
Produce  of  damaged  sales  (being 

half  the  sound  value)      -        -  S7. 

Difference  between  sound  and  da- 
maged sales  (i.  e.  merchant's 
loss)      ...        -  £37 

But  375/.  is  one-half,  or  50  per  cen 
on  750/.  (the  proceeds  of  the  soun 
sales) ;  the  underwriter  pays  one-bal 
or  50  per  cent,  on  500/.  (the  prim 
cost),  t.  e.  he  pays  250/.  as  before. 

(z)  Lewis  V,  Iluckcr,  2  Burr.  1161 
Hurry  t;.  lioyal  £xch.  Ass«  Comp, 
3  Bos.  &  Pull.  308.  Johnson  v.  Shed 
den,  2  East,  581.  Usher  v.  Nobh 
12  East,  639. 
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Jfois  produce  of  the*  damaged^  sales  (a);  and  this  is  now  in«  Adjustment  of 
wruhly  acted  on  in  practice  as  the  true  rule  of  adjustment.     Sge  on  goods! 

It  18  in  this  way  alone,  as  the  learned  judge  most  ably  

^Mnrsythat  an  uniform  measure  or  standard  of  adjustment 
CUL  be  obtained,  the  result  of  which  will  be  the  same  whether 
^e  nudcets  rise  or  fall,  or  whether  the  charges  are  increased 
or  diminished,  (b) 

By  the  gross  produce  of  the  sales  is  meant  the  market  price  Froof  that  this 
ftfc  which  the  merchant,  after  paying  freight,  duty,  and  land-  I^Vrulc  of^'* 
ing  charges,  can  sell  the  goods  to  the  consumer  or  purchaser  adjustment, 
at  the  port  of  arrival.     It  is  plain  that  a  comparison  of  the 
fidl  market  price,  which  the  consumer  would  thus  give  for 
the  damaged  goods,  with  that  which  he  would  have  given  for 
the  flame  goods  if  sound,  all  charges  being  in  both  cases  prc- 
'vioosly  paid  by  the  seller,  affords  the  exact  measure  of  their 
^predation ;  for  it  is  the  deteriorated  quality  of  the  goods 
which,  in  such  case,  alone  determines  the  difference  of  price : 
"the  quality  of  the  goods,"  as  Mr.  J.  Lawrence  puts  it, 
"can  alone  influence  him  in  determining   what   he    shall 

This  mode,  then,  gives  the  exact  measure  of  depreciation ;  Adjustment  by 
'^  ^  clear,  also,  that  the  comparison  of  the  7iet  proceeds  would  thene/procwds 
^ot  only  faU  in  this  respect,  but  would  also  involve  the  ""^^f^r  i"' 

,         •'  c       '  Tolvcs  the  un- 

^derwriter  in  the  rise  and  fall  of  the  markets :  by  the  term  derwriter  in  the 

^^^  proceeds  is  meant  the  gross  proceeds,  deducting  freight^  the  markets. 

^^*  and  landing  charges.     Now  with  regard  to  freight,  the 

^^t  important  of  these  deductions,  it  is  a  fixed  principle  of 

^J^  law  maritime,  that,  however  much  goods  may  be  dete- 

'^^^ted  in  value  by  sea  damage,  yet,  if  they  arrive  in  bulk, 

^^  same  freight  is  payable  on  them  as  though  they  had 

*^ved  sound.     The  deduction  then  to  be  made  from  the 

P*^^  proceeds  of  the  sound  and  damaged  sales  in  respect  The  same 

^f  freight  would  be  an  invariable  quantity,  however  great  abk  oVircxX 

arriving  in 

^  -  .  bulk,  however 

v<>^  Johnson  V.  Shedden,  2East,58I.,     of  brimstone  and  shumack.     Stevens    damaged. 

^'''^'"Ily  known  at    Lloyd's    as  the     on  Average,  92.  5th  cd. 

Brimstone  Case,"  from  the  nature  of        (6)  For  detailed  proof,  sec  Stevens 

w^bject  insnrcd,  which  was  a  cargo     on  Average,  119.  5tli  ed. 

(c)  2  East,  583. 
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Aiijustment  of   the  amount  of  damage  might  be,  and  whether  the  goods  came 
rage  on  goods!    ^  *  losing  or  a  gaining  market;  but,  as  Mr.  J.  Lawrence 

says  in  the  celebrated  judgment  already  referred  to,  **  if  you 
take  equal  quantities  from  two  unequal  quantities,  the 
smaller  such  unequal  quantities  are,  the  greater  will  be  the 
difference  between  their  remainders."  Now,  as  the  percent^ 
age  on  the  prime  cost  or  value  in  the  policy,  payable  by  the 
imderwriter,  varies  directly  with  the  amount  of  this  difference, 
it  is  obvious  that  any  method  of  adjustment  which  makes 
such  amoimt  greater  or  less,  according  to  the  rise  or  fall  of  the 
markets,  must  involve  the  underwriter  in  the  consequences 
of  such  rise  and  fall.  ^  The  method  of  adjustment  by  com- 
parison of  the  net  proceeds  of  the  sound  and  damaged  sales 
inevitably  leads  to  this  result,  and  therefore,  upon  the  prin- 
ciples abeady  stated,  is  rejected,  {d)  Another  consequence  of 
taking  the  net  produce  would  be,  that  the  underwriter  would 
be  made  responsible  for  a  loss  not  arising  from  the  deteriora- 
tion of  the  commodity  by  sea  damage,  but  from  having  to 
pay  equal  freight  duties  and  charges  on  commodities  of  un- 
equal value,  viz.,  on  the  sound  and  damaged  goods. 


(</)  Take  the  same  data  as  in  the 
two  preceding  notes,  and  let  the  amount 
of  freight  payable  on  the  goods  be  in 
all  cases  1002. 

Then,   ;; 

(1)  On  a  losing  market. 

Gross  proceeds  of  sound 

sales  -        -        -  £350 

Deduct  freight  and  charges  100 


Net  proceeds  of  sound  sales 
Gross  proceeds  of  damaged 

sales  (half  less)  -  £l75 

Deduct  freight  and  charges  100 


(2)  On  a  gaining  market 
Gross   proceeds  of  sound 

sales  ...  £850 

Deduct  freight  and  charges  100 

Net  proceeds  of  sound  sales*         £750 
Gross  proceeds  of  damaged 

sales  (half  less)      -        £425 
Deduct  freight  •         -        100 


£250     ^^^  proceeds  of  damaged  sales        325 


Net  proceeds  of  damaged  sales  75 

Difference  (giving  the  amount 
of  damage)  ...    £175 

But  nSL  is  70  per  cent  on  250^ 
(the  net  proceeds  of  the  sound  sales) 
.'.  the  underwriter  pays  70  per  cent 
on  5002.,  the  prime  cost,  t.  e.  350/. 


Difference  (giving  the  amount 
of  damage)  ...  £425 

But  425L  \s  561  P^  ^°^  ^^  750L 
(the  net  proceeds  of  the  sound  sales) 
.*.  the  underwriter  pays  56}  per  cent 
on  5002.  (the  prime  cost),  i.  e.  2834 
6«.  Sd.  That  is,  for  the  same  amount 
of  damage  the  underwriter  pays  350L 
in  a  losing,  and  2832.  6f.  Sd  in  a  gain- 
ing market 
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But,  by  an  adjustment  founded  on  a  comparison  of  the  Adjustment  of 

•^  •'  *  particular  ave- 

jms  proceeds  of  the  sound  and  damaged  sales,  the  extent  of  rage  on  goods. 

the  imderwriter's  liability  will  be  always  the  same,  when  the 

lelatiye  amount  of  depreciation  is  the  same.     Thus,  let  it  be 

ttBomed  that  the  gross  proceeds  of  goods  valued  at  500/.  in 

the  policy,  would,  if  they  had  come  to  a  losing  market  in  a 

lound  state,  have  been  350/.,  and  if  to  a  gaining  market, 

iSOL ;  let  it  be  further  assumed  that  the  depreciation  in  both 

cues  is  one  half  their  sound  value :  — 

In  a  losing     In  a  gaining 
market.  market. 

Then,  gross  proceeds  of  sound  sales    -    -  £350  £850 

gross  proceeds  of  damaged  sales    -     175  425 

Difference,  giving  amount  of  damage     -  £175  £425 


In  both  these  cases,  the  amount  of  damage  being  half  the 
groBB  proceeds  of  the  sound  sales,  the  underwriter  pays  half 
the  value  in  the  policy,  or  250/.  in  each  case,  irrespective 
entirely  of  all  fluctuation  in  the  markets. 

As  goods  sold  in  bond  are  sold  subject  to  the  duty  only,  Adjustm^t  on 
and  as  the  amount  of  duty  to  be  deducted  is  not  an  invariable  fond  "* 
chaise,  but  varies  with  the  amount  of  the  damage  it  is 
obyiouB  that  the  adjustment  of  a  particular  average  loss  on 
damaged  goods  sold  in  bond  may  be  made  upon  a  comparison 
either  of  the  net  or  gross  proceeds,  u  e,  of  the  amount  of  the 
nles,  either  including  or  excluding  the  duty,  (e) 

When  an  integral  part  of  the  goods  insured  is  totally  A^ustmenton 
lost,  as,  e,  ff.y  where  one  case  or  package  out  of  several  part.  *^  ° 
cases  or  packages  of  the  same  description  of  goods  is  burnt, 
or  has  all  its  contents  washed  clean  out  of  it,  or  goes  in 
bulk  to  the  bottom  of  the  sea,. the  underwriters  will  have 
to  pay  the  same  proportion  of  the  value  in  the  policy, 
which  the  goods  lost  bear  to  the  whole  goods  of  the  same 
dedcription  comprised  in  the  valuation ;   in  other   words, 

(()  For  detailed  proof  of  this,  see  Stevens  on  Average,  137 — 147.  5th  ed. 
BoeeUb  Pr*  of  Indem.  430—434. 
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Adjustment  of   the  exact  amount  lost  must  be  paid  for  at  its  value  in  the 

particular  ave-  ,.         .  ^. 

rage  on  goods.     pollCy.  \j) 

Adjustment  When  such  total  loss  of  part,  and  also  a  particular  average 

where  there  is    Joss,  both  occur  ou  the  Same  interest,  as,  for  instance,  if  of 

a  loto/  loss  of 

part,  and  also  a  twcutj  hogsheads  of  sugar  ten  be  totally  washed  out,  and 
rage  loss  of^^  ten  damaged  by  sea  water,  the  most  correct  practice  is  to 
!«'*•  adjust  them  separately ;  but  this  is  not  absolutely  necessary, 

as,  whether  they  are  involved  together  or  separated,  the  result 
is  precisely  the  same,  {g) 
Adjustment  But  where  several  articles  are  insured  together  in  the  same 

na  different*^  policy,  and  each  suffers  a  particular  average  loss  by  sea 
articles  insured  damage,  the  loss  must  be  adjusted  separately  on  each,  even 
arrives  sea-  though  the  clausc  ^^  to  pay  average  on  each  species  as  if.  sepa^ 
damaged.  rately  insured  "  be  not  inserted  in  the  policy :  for  otherwise, 

the  underwriter  would  be  involved  in  the  rise  and  fall  of  the 
markets,  except  in  the  very  improbable  case  when  the  state 
of  the  markets  at  the  port  of  arrival  is  alike  as  to  all  t/ie 
articles^  ?•  e,  when  all  the  articles,  had  they  arrived  sound, 
would  have  realised  in  the  port  of  arrival  exactly  the  same 
percentage  of  profit  and  loss  upon  their  first  cost,  or  valu- 
ation in  the  policy,  (h) 
Sale  of  sound         When  out  of  wholc  packages  or  bales  of  manufactured 

and  damaged  j  i         /»  .•  i  •  •  i  •  i  i 

goods  together  goods  Only  a  tcw  articles  or  pieces  m  each  arrive  sea-damaged, 
^a*rt°of*same^  it  is  a  frcqucnt  practice  to  sell  the  sound  and  damaged  goods 
bale  or  pack-     together  at  the  same  auction :  the  practice  does  not  appear 

aire* 

Underwriter  objectionable;  but  it  must  be  carefully  borne  in  mind,  that 
not  liable  for      j^  adiustinff  the  average  on  such  a  sale  the  diminished  value 

loss  owing  to  .  n   ^ 

the  assortment     at  which  the  souud  part  of  the  package  may  sell,  oioinff  to  the 
mg  ro  en.     assortment  being  hroheny  is  not  a  loss  for  which  the  under- 
writer is  liat)le :  for,  as  Mr.  Stevens  observes,  "  he  is  ac- 
countable only  for  the  actual  damage  done  to  the  thing 

(/)  SteTens  on  Average,  150.  5th  gebraically,  and  by  the  latter  arithme- 

ed.     Beneck^  Fr.  of  Indcm.  150.  tically:  the  proof,  however,  in  its  de« 

(p)  Bcnecke,    Pr.  of  Indem.  439.  tail,  is  too  long  for  insertion  here,  and 

Stevens  on  Average,  151,  152.  5th  ed.  the   reader   is,    therefore,   referred   to 

who  give  the  proof.  Beneck6,  Pr.   of  Indcm.  441.  note  f, 

(A)  This  is  most  ingeniously  and  in-  and   Stevens  on   Average,    153 — 155. 

contestibly  proved  both  by  Mr.  Bcnecke  5tli  ed. 
and  by  Mr.  Stevens;  by  the  former  al- 
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imaei,  and  engages  to  guarantee  the  assured  agtunst  the  Adjustment  of 

.  Zi  1  1  •  xi  particular  ave- 

direct  operation  of  sea  damage^   but  not  against  the  con-  rage  on  goods, 
sequential  results."  (i)  "" 

As,  however^  sales  by  auction  of  the  damaged  goods  are  Extra  Charges 
rcgorted  to  mainly  with  the  view  of  comparing  the  soimd  and  ^©Mobe 
damaged  yalues.  so  as  to  ascertain  the  amount  of  indemnity  f^**®^  ***  *I*®. 

^  ^  '^     Joss  payable  by 

which  the  underwriter  has  to  pay;,  and  as  the  charges  of  the  under- 
these  sales  need  not  have  been  incurred  if  the  goods  had  not 
been  insured,  they  are  to  be  borne  by  the  underwriter, 
though  not  a  part,  nor  a  direct  consequence,  of  the  sea 
damage :  accordingly,  these  extra  charges  (consisting  mainly 
of  brokerage,  lot  money,  commission  to  the  agent  of  the 
underwriters,  &c.)  are  added  separately  to  the  amount  of  the 
I068,  after  its  quantum  has  been  ascertained,  and  then  the 
whole  is  apportioned  on  the  underwriters  in  the  usual  way.  (J) 
Where,  in  an  action  on  a  policy,  the  jury  had  found  a  verdict 
for  an  average  loss,  the  court  would  not  grant  a  new  trial, 
on  the  ground  that  it  should  have  been  left  to  the  jury  to 
determine  whether  these  extra  charges  of  the  damaged  sales 
ehonld  be  borne  by  the  underwriter  or  not ;  as  that  point  was 
in  the  discretion  of  the  arbitrator  by  whom  the  amount  of  the 
I068  was  directed  to  be  ascertained.  {K) 

Grenerally  speaking,  a  particular  average  loss  on  goods  is  sea  damage  on 
adjusted  at  the  port  of  destination,  and,  in  such  case,  the  fiJ^^JJof 
adjustment  ought  always  to  be  conducted  in  the  manner  distress  adjust- 
above  described:  if,  however,  a  ship,  in  the  course  of  her  loss, 
voyage,  is  obliged  to  run  for  a  port  of  distress,  to  repair,  and 
the  cargo  being  necessarily  unloaded  for  that  purpose,  it  is 
discovered  that  the  whole,  or  part  of  it,  is  so  damaged  that 
it  would  probably  be  wholly  spoiled  if  re-loaded  and  sent  on, 
and  therefore,  to  prevent  further  deterioration,  it  is  sold  on 
the  Bpot  for  the  benefit  of  all  concerned,  in  such  case  the 
claim  must  be  adjusted  as  a  salvage  loss  —  that  is,  the  under- 
writer pays  the  difference  between  the  prime  cost,  or  insured 

(0  Stercna  on  Average,  155 — 158.  5th  ed.     Beneck^,  Pr.  of  Indem.  436, 

^td.    Beneck^  Vx,  of  Indem.  437,  437. 

^38.  (A  )  Hudson  v.  Maijoribanks,  7  Moore, 

0)  Sterens  on  Average,  148—150.  4G3.  S.  C.  but  not  &  P.  1  Bingh.  393. 


974  AIXrUSTMEKT  OF  PABTICULAB  AVEBA6E. 

AcUustment  of   value  of  the  goods^  and  the  net  proceeds  of  the  damaged 
rage  on  good!"    sf^^^,  i.e.  their  market  price  after  deducting  all  expenses, 

including  freight,  where  any  is  due.  (J) 
Adjustment  If  the  assured,  in  order  to  take  the  benefit  of  a  favourable 

intermedUte      market,  or  for  other  reasons,  chooses  to  put  an  end  to  the  risk 
port.  |jy  voluntarily  receiving  his  goods  at  any  port  short  of  their 

destination,  Mr.  Phillips  thinks  that  the  loss  the  goods  may 

have  incurred  by  sea-damage  should  be  adjusted  in  the  usual 

way.  (m) 
Adjustment  on       In  treating  of  the  common  memorandum,  we  have  already 
wMdkm^ed ^    had  occasiou  to  consider  the  mode  of  computing  the  degree 
above  5  per       q£  j^gg  jjy  sea-damage  on  memorandum  articles,  so  as  to 

cent  under  the  ^     *^  ^    °  ^    '^ 

memorandum,    ascertain  whether  it]  amounts  to  5  per  cent. ;  it  is  perhaps 

hardly  necessary  to  add,  that,  in  order  to  make  the  under- 
writer liable  under  this  clause,  it  is  not  necessary  that  the 
direct  loss  sustained  by  the  merchant  should  amount  to  6  per 
cent,  on  the  prime  cost  or  the  sum  insured,  but  only  an  the 
gross  proceeds  of  the  sound  sales,  (n) 
Adjustment  Generally  speaking,  as  we  have  seen  in  case  of  sea-damage 

intend^^wreo^  ^  goods  imdcr  a  valucd  policy,  the  valuation  is  the  sole  basis 
not  on  board  at  of  adjustment,  t.  e.  the  underwriters  are  to  pay  the  same 

percentage  on  the  valuation  in  the  policy,  as  the  rate  of 
depreciation  amounts  to  on  the  sound  sales ;  and  this  ia  so 
whenever,  at  the  time  of  loss,  the  full  cargo  was  on  board  to 
which  the  valuation  was  intended  to  apply :  where,  however, 
only  a  part  of  the  full  intended  cargo  is  on  board  at  the  time 
of  loss,  and  such  part  is  totally  lost  with  the  ship,  the  rule  of 
adjustment  on  valued  policies  is,  that  the  underwriters  pay 
the  same  proportion  of  the  valuation  in  the  policy,  as  ihe 
goods  lost  bear  to  the  whole  intended  cargo ;  in  open  polides 
they  pay  the  proved  value  of  the  goods  (o) ;  the  rule  would 
be  the  same,  mutatis  mutandis,  if  such  part,  after  being 
shipped,  arrived  seardamaged. 

(/)  Stevens  on   Average,  81.'   Ap-  this  (vol.  ii.  p.  501.):  but  it  appears 

pendix  ii.  263—- 265.     Beneck6,  Pr.  of  to  me  quite  unquestionable,  and  is  fol- 

Indem.  444.    S  Phillips,  222.     Story's  lowed  in  English  practice, 

cd.  of  Abbott  on  Shipping,  329.  note.  (o)  Rickman  v.   Carstairs,  5  B.  & 

(m)  2  Phillips  on  Ins.  222.  Ad.  651. 

(n)    Mr.   Phillips  seems  to  douht 
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The  following  case  shows  the  rule  of  adjustment  on  a  Adjustment  of 

ctmtimmiff  policy :  —  An  insurance  was  effected  for  twelve  SJgl' on^goods! 

months  "  on  goods  "  on  board  thirty  barges  plying  backwards  Adjustment  on 

and  forwards  between  London  and  Birmingham  for  I29OOOZ.,  «  continuing 

DOllCY 

"as interest  might  appear  thereafter ;"  a  particular  average 
loflB  having  been  sustained  by  the  sinking  of  one  of  these 
luges,  full  of  goods,  within  the  year,  it  was  held  that  the 
imderwriters  were  bound  to  pay  that  proportion  of  such  loss, 
18 12,0002.  bore  to  the  whole  value  of  goods  at  risk  on  board 
all  the  baxges,  at  the  time  of  loss,  and  not  that  proportion 
whidi  l2,000iL  might  bear  to  the  whole  amount  carried 
dorii^  the  ye»r.  (/?) 

J  360.  While  the  underwriter  on  goods  (as  is  now  the  Proposed  mode 
mTariable  practice)  insures  only  their  prime  cost  at  the  port  ^od*s"w  M^o" 
of  loadmg,  the  sole  mode  of  adjustment  that  can  be  adopted  »©«"»*  ^^  the 
is  that  which  is  founded  on  a  comparison  of  the  gross  pro-  complete  in- 
ceeds  of  the  sound  and  damaged  sales.     But  although,  as  J^"^^*;^ 
hetween  the  assured  and  the  underwriter,  this  is  an  equitable  '^^  ^^^^ 
mode  of  adjustment,  it  is  obvious  that  it  by  no  means  affords 
a  perfect  indemnity  to  the  assured  as  a  mercantile  man. 
Indeed,  as  we  have  already  seen,  it  does  not  profess  to  do  so ; 
its  object  being  not  to  put  the  assured  in  the  same  condition 
18  though  his  goods  had  come  undamaged  to  a  saving  market, 
hot  solely  to  place  him  in  the  same  condition  he  was  in  at 
&  beginning  of  the  risk,  (jq) 

That  which  the  assured  loses  by  the  depreciation  of  his 
goods  at  the  port  of  destination,  vi  an  aliquot  part  of  their 
market  price  there,  which  market  price  is  made  up-r-l.  of 
their  prime  cost ;  2.  of  freight,  duty,  and  landing  charges ; 
3.  profit  or  loss.  That  which  the  underwriter  pays,  is  the 
tame  aliquot  part  of  tlie  prime  cost  alone  ;  hence  it  is  manifest 
that  all  loss  incurred  by  items  2.  and  3.  must  fall  on  the  as- 
sured alone. 

HenoCy  it  has  been  suggested  by  Lord  EUenborough,  that  Mode  proposed 
the  assured^  who  desires  a  full  indemnity,  in  the  case  sup-  borough. 

(p)  Crowley  v.  Cohen,  3  B.  &  Ad.        (7)  Stevens  on  Average,  9G.  5th  ed. 
478.  Beneck^  Pr.  of  Indem.  1-^23. 
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Adjustment  of 
particular  ave- 
rage on  goods. 


System  of  Mr. 
BeneckC*. 


By  making 
the  amount  of 
freight  vary  as 
the  amount  of 
damage. 


posed,  should  either  value  his  goods  in  the  policy  at  their 
expected  market  price  in  the  port  of  destination,  including 
freight  &c,  and  expected  profit,  or  eke,  "  in  an  open  policy, 
stipulate  that,  in  case  of  loss,  it  shall  be  estimated  according 
to  the  value  "  {i.  e.  market  price)  **  of  the  goods  at  the  port  of 
delivery."  (r) 

An  objection  has  been  made  to  this  mode  of  insurance  by 
Mn  Stevens,  on  the  ground  that  the  assured  would  thus  be 
paying  a  premium  on  the  whole  amount  of  freight,  duties, 
and  expected  profit,  in  order  to  insure  against  the  contingent 
loss  of  part,  (s) 

The  answer  to  this  objection  is,  that  provision  may  bo 
made  for  a  return  of  premium,  in  cases  either^  of  total  loQS, 
where  no  freight  is  payable,  or  in  wliich  the  loss  on  profit 
does  not  exceed  a  certain  percentage,  (t) 

And  to  this  end  it  has  been  proposed  that  the  different 
subjects  of  insurance  should  be  valued  separately  in  the 
policy.  Thus,  supposing  a  party  desirous  of  insuring  goods 
whose  prime  cost  is  2000/.,  upon  which  the  freight  will  be 
about  300/.,  the  duty  and  landing  charges  100/.,  expected 
profit  300/.,  then  such  goods  should  be  insured  for  27001, 
and  the  meaning  of  the  parties  explained  by  the  following 
clause:  —« Of  these  2700/.,  2000/.  are  on  the  goods,  300/1 
on  the  freight,  100/.  on  the  duties  and  landing  charges,  and 
300/.  on  the  expected  profits  at  the  port  of  destination."  (u) 

In  an  open  policy  the  intention  of  the  parties  may  be  thus 
expressed: — "Valued  at  so  much  as  the  gross  proceeds  of 
the  goods  will  amount  to  at  the  port  of  discharge."  (y) 

This  mode  of  insuring  goods  seems  well  deserving  of  the 
attention  of  the  merchant  who  wishes  to  obtain  full  indem- 
nity in  cases  of  particular  average  loss,  (w) 

One  principal  reason  why  the  merchant  fidls  to  receive  a 
complete  indemnity  from  the  usual  mode  of  adjustment  is, 

(r)  Usher  v.  Noble,  12  East,  639;  by  a  series  of  very  ingenious  caleula- 

(«)  Stevens  on  Average,  129.  5th  ed.  tions  in  Bcneckc,  Fr.  of  Indcm.  37— 

(t)  Benecke,  Fr.  of  Indem.  9.  43.    Mr.  Chancellor  Kent  approves  of 

(fi)  Ibid.  25 — ^29.  the  mode  thus  suggested,  as  the  best 

(v)  Ibid.  7.  and  8.  method  of  adjustment    Comm.  vol.  iii, 

(w)  See  the  whole  subject  illustrated  p.  336.  ed.  1 844. 
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I'ecanse,  as  we  have  seen,  the  freight  he  has  to  pay  on  his  Adjustment  o 
goods,  if  they  arrive  in  bulk,  is  exactly  the  same,  however  JTgton'^ 

great  may  be  their  depreciation  in  value.  

Thus,  if  goods  arrive  at  a  saving  port  (that  is,  one  where 

tbcir  gross  proceeds  are  sufficient  to  cover  their  prime  cost 

-h  oil  expenses)  damaged  one-half  in  value,  but  undiminished 

^tt      lulk,  then  the  merchant  has  to  pay  the  shipowner  full 

^kty  the  underwriter  pays  the  merchant  half  the  prime 

^^  and  the  goods  actually  sell  for  an  amount  equal  to  half 

tt^^^  prime  cost  and  half  the  freight ;  the  merchant,  therefore, 

r^^^^ives  the  whole  of  the  prime  cost,  but  only  half  the 

fi^^^lght;  he  loses  consequently  to  the  extent  of  the  other 

ha^lf,  which  he  has  been  obliged  to  pay. 

3ow  if  half  the  goods,  instead  of  being  damaged j  had  been 

to^4>ffy  destroyed^  so  that  they  had  never  arrived  in  bulk  at 

•^"a  the  merchant  would  have  had  to  pay  no  freight  on  the 

™«lf  80  lost,  and  his  indemnity  would  have  been  complete. 

-4nd,  in  the  same  way,  if  the  freight  were  in  every  case 

^    ^uninished  in  exact  proportion  to  the  diminished  value  of  the 

8^^<^  lie.  if  it  were  an  ad  valorem j  instead  of  a  fixed,  charge, 

*hc  bdenmity  of  the  merchant,  as  far  as  concerns  freight, 

^onld,  in  every  case,  be  complete. 

Hence,  it  has  been  proposed  that  the  shipowner  should, 
whenever  goods  arrive  sea-damaged,  thus  diminish  his  claim 
^gftinst  the  merchant  for  freight,  and  protect  himself  against 
"^e  loss  thus  arising  from  reduction  in  the  quality  of  the 
©Hids,  just  as  he  now  does  from  loss  by  reduction  in  their 
V^ntityy  viz.  by  demanding  the  freight  thus  lost  from  the 
^derwriter  on  freight,  (x) 

This  would,  undoubtedly,  be  an  equitable  arrangement, 
out  the  mode  of  insuring  on  tlie  expected  gross  proceeds 
M^pcan  to  be  both  easier  in  its  practical  application,  and  also 
^  provide  a  more  complete  indemnity  in  every  conceivable 
<^  of  loss. 

&   I 

^  I  ^')  Stevens  on  Average,  131.  5tb  ed.     a  calculation  illustrating  the  anomalous 

'^'  I         '^'^'^loch's  Comm.  Diet.  Art.  Marine    operation  of  the  present  rule. 
"  ■         ^^  €99.  ed.  1837.,  where  there  is 

3b 
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Art.  2.  Adjustment  of  Particular  Average  loss  on  Ship. 

Adjustment  of       §  361.  Having  seen  elsewhere  for  what  partial  losses  and 
rage  on  ship,     disbursements  the  underwriter  on  ship  is  liable  under  the 

policy,  it  remains  now  only  to  consider  in  what  mode  such 

losses  are  adjusted. 

Basis  of  adjust-       The  solc  basis  on  which  all  particular  average  losses  on  the 

same  as  on         ship  are  adjusted  is,  as  in  the  case  of  goods,  under  valued 

^     **  policies,  the  value  in  the  policy,  unless  manifestly  fraudulent, 

or  grossly  excessive  (y) ;  and  under  open  policies  it  is,  in  all 
cases,  the  value  of  the  ship  at  the  outset  of  the  risk,  t.  e.  what 
slie  is  worth  to  her  owner  at  the  port  w/iere  the  voyage  com' 
mencesy  including  all  Iter  stores,  outfit,  and  money  advanced  for 
seamerCs  wages,  the  whole  covered  with  the  premium  and  costs 
of  the  insurance,  {z) 

Where  a  ship  is  valued  at  different  sums  in  two  different 
policies,  we  have  seen  that  the  assured  on  one  policy  is  not 
limited  as  to  the  amount  which  he  may  recover  in  qases  of 
total  loss  by  the  valuation  in  the  other  (a);  and  the  same 
rule  has  been  adopted  in  the  United  States  with  regard  to 
tlie  adjustment  of  a  particular  average  loss  on  ship.  (J) 
Rule  of  adjust-       Thc  rulc,  therefore,  for  adjusting  a  particular  average  loss 

on  the  ship,  is  very  simple,  viz.  that,  in  open  policies,  the 
underwriter  pays  the  same  aliquot  part  of  the  sum  he  has 
agreed  to  insure,  as  the  damage,  or  the  expense  of  repidring  it, 
is  of  the  ship's  value  at  thc  commencement  of  the  risk ;  in 
valued  policies  he  pays  the  same  proportion  of  thc  valuation 
in  the  policy,  (c)  Thus,  suppose  in  an  open  policy  an  under- 
writer has  insured  1000/.  on  a  ship,  the  insurable  worth  of 


(y)  Shaw  v,   Fclton,  2  East,   109.  both  policies  is  the  same.     Irving  0. 

Haigh  V,  De  la  Cour,  3  Campb.  319.  Richardson,  I  M.  fc  Rob.  153. 

(z)  Stevens  on  Average,  190.  5th  ed.  (6)  f  Murray  v,  Ins.  Comp.  of  Pcnn- 

Beneck^,  Pr.  of  Indem.  133.     2  Phil-  sylvania,  2  Wash.  C.  C.  Rep.  186. 

lips  on  Ins.  207.  (c)  Benecke,   Pr.   of  Indem.    AGO, 

(a)  Bousfield  v.  Barnes,  4  Campb.  2  Phillips  on  Ins.  207. 
22s.      Aliter,  where  the  valuation  in 


ment. 
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which  is  proved  to  have  been  2000^  at  the  outset  of  the  risk.  Adjustment  of 

but  whose  value  is  reduced   by  the  wear  and  tear  of  the  rage  onYurjr 

Toyage,  &c,,  to  only  1500/.  at  the  time  of  loss,  then  if  a 

particular  average  loss  takes  place  amountmg  to  500L  as 

that  sum  is  one-fourth  of  2000/.,  the  ship's  insurable  value 

tt  the  outset,  the  underwriter  pays  the  same  proportionable 

amount,  or  one-fourth  of  1000/.  the  sum  he  has  insured,  viz. 

m.{d) 

The  principal  difficulty,  therefore,  in  adjusting  a  particular 
iveragc  loss  on  ship,  consists  not  in  the  rule  of  apportionment, 
but  m  ascertaining  and  fixing  the  amount  of  damage. 

If  the  damage  done  to  the  ship  has  not  been  repaired,  the  Rule  of  deduct- 
only  mode  of  ascertaining  its  amount  is  by  the  estimate  of  n"^**^5r  old"* 
nirveyors.  Where,  however,  the  damage  has  been  repaired, 
the  established  mode  of  estimating  its  amount  is  to  deduct 
vne-third  from  the  whole  expense  both  of  labour  and  materials 
which  the  repairs  have  cost,  and  to  assess  the  damage  at  the 
remaininff  two^thirds.  This  is  termed  deducting  one-third 
wtwfor  oldy  and  it  is  done  on  the  principle  that,  unless  wliere 
the  ship  is  quite  new,  the  substitution  of  new  for  old  materials 
is  a  benefit  to  the  shipowner,  who  gets  the  ship  the  better  for 
the  repairs  by  the  substitution  of  new  work  for  old,  and 
wodd  consequently  be  a  gainer  if  the  whole  expense  of 
Uxmr  and  repairs  were  regarded  as  so  much  pure  loss  to 
him:  to  avoid  discussion  in  each  particular  case,  the  amount 
of  deduction  is  fixed  at  one  third,  {e) 

It  is  obvious,  that  if  the  ship  be  quite  newy  the  reason  for  Limitations  on 

the  rale  would  fail,  and  the  rule  itself  consequently  would  dedii"tiug*om! 

not  apply :  accordingly,  if  it  can  be  shown  that  this  is  the  ^^^^  "^^  ^*"^ 

case,  the  deduction  of  one-third  new  for  old  will  not  be 

Mde.(/) 

The  question  is,  when  the  ship  is  so  far  to  be  regarded  as  i;  The  deduc- 
tion is  not  mode 
where  the  ship 
is  on  ber/irtt 

WTlus  shows  the  policy  of  insur-     Lord  Tcntcrden  in  Fcnwick  v.  Robin-    votfafje.  What 
in; ships,  as  nearly  as  maybe,  to  their     son,  a  C.  &  P.  324.    Stevens  on  Aver-    "  ^"^  snips 
fail  nlne^ibr  the  purposes  of  indemnity,     age,  172.   5th  ed.     IJenecko,  Vr,    of  •^"  ^^V"0^' 

(0  Da  Costa  v.   Newenham.  2  T.      Indcm.457.     2  Phillips,  198. 
Bq).407.   Poingdcstret;.  lloyal  ExcIj.         (/)  Stevens  on  Average,  172. 5tli  cd. 
Aa.  Comp.,  Ryan  &  Moody,  378.  Per 

3  n  2 
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Adjustment  of 
particular  ave- 
rage  on  ship. 


Fcnwick  v, 
Robinson, 
3  Car.  &  P. 
323.;  Dans.  & 
LI.  8. 


Lord  Tenter- 
den  told  the 
jury,  that  the 
charter-party 
and  policy 
might  be  taken 
into  considera- 
tion. 


a  new  ship,  that  the  deduction  shall  not  be  made :  in  this 
country  the  general  rule  is  that  a  ship  is  to  be  so  regarded 
only  while  she  is  on  her  Jirst  voyage ;  but  when  she  shall 
be  considered  to  be  on  her  first  voyage^  is  in  itself  a  question 
that  has  given  rise  to  much  controver8y,]^and  can  hardly  yet, 
perhaps,  be  considered  as  settled,  as  the  following  cases  will 
show.  A  ship,  which  had  never  been  at  sea  before,  was  insured 
on  a  voyage  "  from  Bristol  to  New  York,  during  her  stay 
there,  and  back  to  the  port  of  discharge ; "  the  charter-party 
stipulated  that  the  ship,  after  sailing  outwards,  was  "  to  return 
to  London,  Liverpool,  or  Bristol,  &c  and  so  end  her  intended 
voyage.^'*  Tfhe  ship  arrived  at  New  York  in  safety,  but  on  her 
passage  homeward  from  New  York  to  Liverpool  got  upon  a 
shoal,  and  was  obliged  to  be  repaired:  the  assured  on  ship  having 
claimed  a  paiticular  average  loss  for  these  repairs,  the  sole 
question  at  the  trial  was  whether  the  ship,  having  been  quite 
new  when  she  sailed  from  Bristol,  was  on  her  first  voyage  or 
on  her  second  when  the  loss  took  place,  so  as  to  be  within 
the  rule  for  deducting  one-third  new  for  old :  in  other  words, 
the  question  was,  whether  the  passage  bach  from  New  York  to 
England  wasy  under  the  circumstances y  to  be  considered  as  a 
second  voyage  or  only  as  part  of  the  first. 

The  evidence  of  the  brokers  and  underwriters  as  to  this 
point  was  extremely  contradictory :  those  called  as  witnesses 
for  the  plaintiff  said  that  the  passage  out  from  England  to 
New  York,  and  home  from  New  York  to  England  made  only 
one  voyage :  of  those  called  for  the  defendant^  on  the  other 
hand,  some  said  that  a  vessel  had  made  her  first  voyage 
whenever  she  had  earned  or  put  herself  in  a  condition  to 
cam  freight ;  others  that  a  passage  from  port  to  port  was  a 
first  voyage  within  the  meaning  of  the  rule ;  and  all  seemed 
to  agree  that  neither  the  policy  nor  the  charter-party  were, 
in  practice,  a  criterion  for  determining  the  point. 

Li  this  state  of  the  evidence  Lord  Tenterden  suggested 
to  the  jury  that  the  charter-party  and  policy  might  fairly  be 
taken  into  consideration  for  the  sake  of  ascertaining  whether 
the  voyage  out  and  home  was  all  one  adventure,  as,  upon 
the  face  of  those  instruments,  his  lordship  said,  it  appeared  to 
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be :  the  jury  found  for  the  plaintiff,  saying  that  they  con-  Adjustment  of 

fiidered  it  as  all  one  voyage,  (g)  ^agHn  ship''.^ 

In  the  next  case,  a  new  ship  was  chartered  for  a  voyage  pirie».  Steele 

from  London  to  Port  Jackson  and  Van  Dicmcn's  Land  with  ^  m.  &  Rob. 

49.  •  8  C.  &  P 

convicts,  freight  to  be  paid  on  her  arrival  there ;  and  by  the  200! 

^hif^s  articles  it  appeared  that  she  was  bound  on  a  voyage 

from  England  to  Van  Diemen's  Land,  Australia,  or  any 

other  {sic)  port  in  Lidia,  till  her  arrival  in  England.     The 

^tip   completed  her  outward  voyage,  but  being  unable  to 

Pi'ocure  homeward  freight  from  Van  Diemen's  Land,  she 

^cnt  in  ballast  to  Madras,  and  there  took  in  freight  for 

•*^^^land,  as  was  proved  to  be  customary  for  ships  so  char- 

^^^d.    In  the  homeward  passage  from  Madras  to  England 

®*^^    sustained  the  injury  for  which  the  present  action  was 

™^Ught,  on  a  time  policy  for  a  year,  effected  after  she  left 

''^^^  Diemen's  Land,  and  under  which  she  was  sailing  at  the 

^^*^e  of  loss :  the  question  was,  whether,  at  the  time  of  loss, 

^e  ^as  on  her  first  voyage. 

The  evidence,  as  in  the  former  action,  was  very  contra- 
^ctory ;  the  witnesses  for  the  plaintiff  stating  that  a  voyage 
^^eans  the  voyage  out  and  home,  whether  long  or  short :  that 
^he  voyage  out  is  only  a  passage^  and  it  is  not  a  voyage  till 
"tl^e   elup  comes  back.      The  witnesses  for   the  defendant, 
^ough  they  disagreed  in  other  points,  all  seemed  to  coincide 
^^  tlus,  that  on  the  earning  of  freight  the  first  voyage  was  at 
^^    end.     The  jury,  however,  without  hearing  counsel  in 
^ply,  expressed  themselves  satisfied  that  the  rule  allowing 
*  deduction  of  one-third  did  not  apply  under  the  circum- 
stances, and  found  for  the  plaintiff,  i.  e.  they  held  that  the 
^ipj  at  the  time  of  the  loss,  was  to  be  regarded  as  on  her 
first  voyage,  (h) 

I^rd  Abinger,  before  whom  the  case  was  tried,  said  that  Lord  Abinger 
^^  coxdd  not  subscribe  to  the  doctrine  of  the  policy  deter-  policy  iouid* 
'^ng  the  point.  (1)  ^^^  ^^t?^ 

that  the  most 

W    Penwick  r.   Robinson,  Danson     49.    S.  C.  (more  fiilly  reported),  8  C. 

*j'oyd.8.     S.  C.  3  Carr.  &  P.  323.       &  P.  200. 

^*>  ^irie  r.  Steele,  2  Mood.  &  Rob.  (t)  8  C.  &  P.  204. 
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Adjustment  of  On  its  bcing  Stated,  in  this  case,  that  the  Marine  Insurance 

rage  on  ship.  Society  deduct  no  thirds  unless  the  ship  is  eighteen  mant/u 

sensible  rule  ^^*  Loixl  Abingcr  said,  Tliat  is  a  very  sensible  rule,  and 

was,  not  tode-  much  morc  certain  than  the  rule  of  the  first  voyage,  which 

duct  thirds  un-  i_        •  i  J    o  ' 

til  the  ship  was  may  be  either  very  long  or  very  short.  ( j) 

o^a  cer  in  j^  ^  ^^^  ^^^j  before  Mr.  J.  Bayley,  on  the  northern 

Thompson  r."    circuit,  whcrc  a  policy  was  effected  in  Dublin  for  a  voyage 
Rob.  5?  ^^^^  *^®  Humber  to  the  Baltic  and  back,  and  where  a 

practice  was  relied  upon  by  the  assured,  as  prevailing  on  the 
Humber,  that  all  ships  were  to  be  considered  new  ships,  so 
as  to  exclude  the  underwriter  from  the  deduction,  if  they 
had  been  onli/  built  twelve  months^  his  lordship  held,  that  the 
policy,  being  an  Irish  one,  the  practice  on  the  Humber  could 
not  be  set  up  to  coimteract  the  general  rule.  (A) 
Remarks  on  Thcsc  dccisions  are  not  satisfactory;  nor  is  it,  perhaps, 

possible  to  derive  from  them  any  general  rule ;  though,  upon 
the  whole,  the  weight  of  authority  seems  in  favour  of  the 
position  that,  except  under  very  special  circumstances,  a  new 
ship  is  to  be  considered  on  her  first  voyage,  so  as  to  exclude 
the  underwriter  from  deducting  thirds,  if  the  loss  takes  place 
at  any  part  of  an  integral  voyage  out  and  home,  whether  on 
the  outward  or  homeward  passage,  the  entirety  of  the  voyage 
Suggested  rule,  to  be  determined  from  all  the  facts  of  tlie  case,  and  not  from 

the  charter-party  or  policy  alone  :  in  fact,  as  it  was  put  by 
Sir  Frederick  Pollock,  in  the  course  of  his  argument  in  Piric 
r.  Steele,  thejirst  voyage  lasts  from  the  first  time  that  a  slap 
leaves  her  port  till  she  comes  back  to  it  again,  if  she  leaves  it 
cum  animo  revertendi,  (/) 
Where  loss  is  If  an  old  ship  have  been  newly  repaired  just  before  sailing 
matcrwisof^^   0^  thc  voyagc  ou  which  the  loss  takes  place,  and  the  loss  falls 

old  ship. 

Poin<;destre  v. 

Royal  Kxch. 

Ass.  Comp.  0")  8  C.  &  P.  202.  States  this  exception  of  the  **Jirat  twy- 

Ry.  &  Mood.  (jj)  Thompson   v.   Hunter,  cited  2  017c"  is  not  recognised,  but  thirds  arc 

*°'  Mood.  &  Rob.  51.,  where  it  is  stated  deducted,thougb  theship  be  neworon 

that  **  the  plaintiff  recovered  the  full  her  first  voyage,     f  Nichols  v,  Maine 

amount  of  his  loss,"  which  must  clearly  Fire  and  Mar.   Ins.   Corap.,  11  Day*s« 

be  erroneous,  and   must  mean  **  the  Rep.  253.    f  Dunham  p.  Corom,  Ins. 

amount  minus  deduction  of  one-third  Comp.,  11  Johnson's  Rep.  315.     See 

new  for  old.  Kenfs  Comm.   vol.   iii.   p.  339.   ed. 

(/)  8  Carr.  &  P.  201.    In  thc  United  1844. 
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^dumeh/  on  the  new  materials,  the  same  rule  of  exclusion  Adjustment  of 

of  thirds  would  seem  to  apply  {m) ;  but  this  is  a  case  which  rage*on  ihip^.^ 

caa  rarely,  if  ever,  occur ;  and  it  has  been  decided  that  if  

tie  damage  only  fall  chiefly  on  the  repaired  part,  there  is 
nothing  to  exclude  the  underwriter  from  his  right  of  deduct- 
ing thirds,  (n) 

If  the  ship,  after  being  repaired,  never  comes  into  the  Where  ship,  by 

^^da  of  the  owner  again,  the  reason  for  the  rule  obviously  undertriter^ 

^*^  as  in  such  case  it  is  clear  that  he  can  never  derive  any  "®^*'  ^^**  ^ 

L^  ,  the  hands  of  the 

"^nefit  from  the  superior  value  of  the  new  over  the  old  owner. 
"^terials. 

Thus,  where  the  assured  was  prevented  from  regaining  Da  Costa  v. 
P^^ssession  of  his  ship  by  the  fault  of  tlie  underwritersy  in  g'^Rep^oT. 
'fusing  to  pay  a  bottomry  bond  for  repairs  incurred  by  their 
^itt*ction  and  at  their  expense,  by  reason  of  which  the  ship 
^^«  sold  to  satisfy  the  bond,  &c.  it  was  held  that  they  were 
^^t  entitled  to  deduct  their  thirds,  "  Here,"  said  Mr.  J. 
A.shnrst,  "  as  the  plaintiff  never  has  been  put  into  free  pos- 
*^»8ion  agsun  of  his  ship,  and  that  through  the  default  of  the 
'Underwriters,  he  cannot  be  said  to  have  any  benefit  from 
^e  repairs,  and  is  not,  therefore,  bound  to  make  this  allow- 
ance." (o) 

But  where  the  failure  to  regain  possession  of  the  ship  ^/t^r  where 
arises /roTw  the  default  of  the  assured  himself  the  case  lias  the  fault  of  the 
V>een  held,  in  the  United  States,  not  to  come  within  the  sl^Jpo^ncr 
exception.     Thus,  where  the  owners  of  a  ship,  bottomried 
for  the  expense  of  repairs  incurred  on  their  account,  per- 
mitted her,  after  her  return  to  the  home  port,  to  be  sold 
wider  judicial  process  on  the  bottomry  bond,  owing  to  their 
^lect  to  discharge  such  bond,  it  was  held  by  Mr.  J.  Story 
**^t  the  underwriters  were  entitled  to  the  deduction  of  one 
^  Bew  for  old,  they  having  done  no  act  to  prevent  the 
^®  possession  of  the  ship  by  the  owner,  (p) 
^^  is  not,'  however,  every  part  of  the  ship's  furniture  and  Vo  thirds  de- 

ducted  for 
(m\  o  anchors, 

^  y  Se©  Stevens  on  Average,  172.  (o)  Da  Costa  r.  Ncwenham,  2  T. 

^       *^ngdestrc    r.    Uoyal    £xch.     Rep.  407. 

^^^p.,  Ryan  ».  Mood.  378.  (p)   f  Humphreys    v.    Union    Ins. 

Comp.,  3  Mason's  Rep.  429. 
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984  ADJUSTMENT  OF   FARTICULAB  AYERAGE. 

Adjustment  of  apparcl  in  respect  of  which  thirds  are  to  be  deducted : 
rage  on*hrpr  ^^"®*  although  the  cost  of  repairing  ironwork  generally  is 

subject  to  this  deduction,  yet  that  of  replacing  anchors  is  not, 

as  anchors  arc  considered  not  to  lose  in  value  by  being 
Chain  cables,  uscd.  {(f)  The  deduction  from  chain  cables  is  now  fixed  at 
Copper  sheath-  One  sixth.  (r)    With  regard  to  copper  sheathing  there  seems 

"*^'         -     no  generally  established  practice;  Mr.  Beneck^  and  Mr. 

Stevens  both  mention  with  approbation  a  rule  of  one  of  the 
insurance  associations,  by  which  no  deduction  on  copper 
sheathing  is  made  in  the  first  year,  one  fifth  in  the  second 
year,  and  so  on,  deducting  one  fifth  more  for  every  succeed- 
ing year,  till  the  completion  of  the  five  years ;  after  which 
no  part  of  the  copper  is  made  good,  {s) 

In  this  country  painting  is  allowed  in  the  average  when 

the  damage  happens  on  the  outward  voyage,  and  the  ship 

was  newly  painted  before  sailing,  (j) 

From  what  the       As  the  old  materials  thrown  aside  in  making  the  repairs 

ducted^    "  ^  ^"^  always  of  some,  and  occasionally  of  considerable,  value, 

1.  From  the  it  is  important  to  ascertain  whether  the  proceeds  of  such  old 
maiM  after  dcT  niatcrials  are  to  be  deducted  from  the  gross  expense  of  the 
ducting  the  repairs  before  or  after  deducting  the  one  third  new  for  old. 
materials  from  It  has  been  decided  in  the  United  States,  that  the  true  rule 
penMoHhc're-  ^*  ^^  ^PP^V  ^^^  old  materials  towards  payment  of  the  new,  as 
P*"^  f^r  as  they  will  gOy  and  then  to  deduct  the  third  from,  the 

balance,  {u)  And  this  seems  the  correct  rule;  for,  as  Mr. 
Phillips  observes,  ^^  as  far  as  the  proceeds  of  tbe  old  materials 
will  go,  the  damaged  article  may  be  said  to  repair  itself;  that 
which  is  strictly  the  loss  —  the  ground  of  claim  —  is  the 
excess  of  the  expense  of  the  repairs  beyond  this  point,"  and, 
accordingly,  the  deduction  should  be  made  from  this  latter 

2.  From  the       amount,  {v)     The  third  is  deducted  not  from  the  expense  of 
labour  and         thc  materials  alone,  but  from  that  of  the  labour  and  ma- 

materials.  ^^.j^jg  conjointly,  {w) 


(7)  Hcnecke,  Pr.  of  Indcm.  458.  («)  f  Byrnes  p.  National  Ins.  Comp., 

(r)  Stevens  on  Average,  173. 5th  ed.  1  Cowcn's  Hep.  265.    f  American  Ina. 

(jb)  Stevens  on  Average,  172.,  note  Comp.  v.  Center,  4  Wendell's  Rep.  5. 
(1).     Benecke,  Pr.  of  Indcm.  458.  (»)  2  Phillips,  203,  204. 

(/)  Stevens,  ibid.  (ir)  Bencckc,  Pr.  of  Inden.  458. 
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In  America,  incidental  expenses,  such  as  dockage  and   Adjustment  of 
wharfifiige,  are  added  to  the  sum  from  which  the  deduction  is  p"*'«"^*'  .•^«- 

^°  i^age  on  btiip. 

^e.  (x)  r—. — 7—. — 

^   '  3.  Arc  inci- 

So,  where  part  of  the  expense  of  repairs  consisted  of  the  Cental  expenses 
^Qarine  interest  on  a  bottomry  bond,  it  was  held  in  Supreme  amount  from 
Court  of  Massachussets,  that  this  was  as   subject  to  the  J^^'ionU^'^ 
(/eduction  of  one  third  as  the  rest  of  the  expenses,  and,   ^'^^c* 
tlieirefore,  must    be    added  to  the  sum  from  which    the  ^a"ne  inter- 
(feduction  is  made,  (y) 

"Where  repurs  are  necessarily  done  to  a  ship  in  a  port  of  Extra  cost  of 
distress,  and,  as  will  frequently  be  the]  case,  cost  more  there  ^^autress^  a 
tli^a^ai  if  done  in  the  home  port,  it  has  been  made  a  question  at  ^^^ff^  **."  ***® 

\  ^  underwriter. 

wtk;»t  rate  they  should  be  paid  for  by  the  underwriters  on 

^  i  J^  at  that  of  the  port  of  distress, — or  the  home  port  (z) :  the 

fo:rsner  appears  unquestionably  to  be  the  true  rule  of  adjust- 

n^^iit,  as  the  necessity  of  repairing  the  ship  in  the  port  of 

is^tress,  which  occasioned  the  increased  expense,  was  an  im- 

ncx^^diate  consequence  of  one  of  the  perils  insured  against: 

iLC3JCxrdingly  this  is  the  rule  adopted  in  practice  in  all  cases  of 

n.^^<e88ary  repairs  at  a  foreign  port,  the  underwriter  being  of 

coiuse  entitled  to  deduct  his  thirds,  (a) 

In  one  case  in  the  United  States  where  full  repairs  might  where  tempo, 
rvc  been  made  abroad,  but  at  an  expense  much  greater  than  ^"/  are^de 
«y  would  have  cost  at  home,  and  the  master  chose  to  «*  ti»e  foreign 


^UTBue  his  voyage  with  temporary  repairs  merely,  the  cost  of 


ur- 


^  m 


di  temporary  repsurs,  and  also  of  the  subsequent  permanent 

^"^pwr  rendered  necessary  after  the  ship's  arrival  in  her  home 

port,  were  both  included  in  the  particular  average,  (i)    Even 

^^*<^h  the  underwriters  refuse  their  assent  to  the  repairs 

"^done  in  a  particular  way,  yet  the  assured  may,  it  seems, 

(')  2  Phillips,  201.  (Per  Mr.  J.  Story   in    t  Bradley    v. 

WtOrrocksv.  Commonwealth  Ins.  Maryland  Ins.  Comp.,  12  Peter's  Su- 

^^»  18  Pickering's  Rep.  151.    "In  preme  Court  Rep.  405, 406.) 

*'*'*'«  partial  loss,  where  money  is  (z)  Magens,  vol.  i.  p.  54.  and  case 

*"  ^p  on  bottomry,  the  underwriters  xx.  p.  255. 

^*  Nothing  to  do  with  the  bottomry  (a)  Beneck6,   Pr.  of  Indcm.  459 — 

^'^  but  are  simply  bound  to  pay  the  461. 

l^"*^  loss,  including  their  share  of  the  (6)  f  Brooks  t\  Oriental  Ins.  Comp. 

f'^  eipensei  of  obtaining  the  money  7  Pickering,  159. 
ifl  tint  iDodt  ai  a  part  of  the  loss.** 


986 


ADJUSTMENT  OP  PARTICULAR   AVERAGE. 


Adjustment  of 
pnrtioular  avc* 
rage  on  ship. 

Cost  of  re- 
placing goods 
sold  for  repair 
of  ship,  is 
average. 


Expense  of  re- 
(Niirs  actually 
made  before 
total  loss,  may 
be  recovered 
cumulatively  as 
average, 


but  not  the  es- 
timated cost  of 
repairs  not  in 
fact  made. 


proceed  to  such  repairs,  and,  if  necessary,  and  done  properlji 
the  underwriters  will  be  liable,  (c) 

Where  goods  are  necessarily  sold  in  a  port  of  distress  to 
defray  the  cost  of  repairing  the  ship,  the  well-established  rule 
is  that,  if  the  ship  afterwards  reach  her  port  of  destinatiooy 
the  merchant  will  be  entitled  to  receive  from  the  shipowner 
the  clear  value  for  which  the  goods  might  have  been  sold  at 
the  latter  port  on  arrival.  (<f) 

It  has  also  been  decided  in  this  country  that  if  the  goods 
sell  for  more  in  the  port  of  distress  than  they  would  have 
realized  in  ih^  port  of  destinatioiiy  the  merchant  is  entitled  to 
benefit  by  the  difference,  and  to  receive  from  the  shipowner 
the  higher  price,  {e) 

In  adjusting  a  particular  average  loss  on  ship  arising  from 
the  expense  of  repairs  thus  defrayed  by  a  sale  of  goods  in  a 
port  of  distress,  the  practice  in  the  United  States  is  to  deduct 
thirds  both  from  the  cost  of  the  i*epairs,  and  also  from  the 
difference  between  what  the  goods  sold  for  in  the  port  of 
distress,  and  that  which  they  would  have  sold  for  in  the  port 
of  destination.  (/) 

If  a  ship  have  been  actually  repaired  in  a  port  of  distress, 
and  be  afterwards  totally  lost  before  arriving  at  her  port  of 
destination,  the  cost  of  such  repairs  may  be  recovered  cumu- 
latively in  addition  to  the  total  loss,  cither  qua  average,  or  as 
money  laid  out  and  expended  in  labouring  for  the  safeguard 
and  recovery  of  the  ship  under  the  general  printed  clause  in 
the  policy  {g) :  but  this  rule  only  applies  to  repairs  actuall}/ 
made ;  hence  where  a  ship  put  back  twice  in  distress,  and, 
on  the  first  occasion,  was  actually  re-coppered,  but  on  the 
second  occasion  was  only  sun'cyed,  but  not  repaired,  and  in 
the  course  of  the  survey  some  of  her  scales  &c.  were  neces- 
sarily removed,  in  order  to  examine  her  timbers,  and  never 


(c)  t  Walker  r.  Louisiana  Ins.  Comp.         (e)  Richardson  r.  Nourse,   3  B.  & 
9  Martin's  ilcp.  N.  S.  276.  Aid.  237. 

(J)  Alers  V.  Tobin,  Abbott  on  Ship-         (/)  f  Depau  r.  Ocean  Ins.  Comp. 
ping,  327.  6th  cd.,  and  the  law  there     5  Cowcn*8  Rep.  63. 
laid  down.  (j)  Le   Chemioant    t;.    Pearson,  4 

Taunt.  367. 
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rephced,  but  sold,  with  the  rest  of  the  ship,  as  wreck,  it  Adjustment  of 
was  held  that  the  cost  of  the  re-coppering  might  be  recovered  ^'e  on  ship  *^' 

in  addition  to  a  total  loss,  but  not  the  estimated  expense  of  re-  

jkxmg  the  wales{Ii)i  where  no  repairs  have  been  mode,  no 
preyious  partial  loss  by  sea  damage  can  be  recovered  from  the 
underwriter,  as  a  particular  average,  in  addition  to  a  subse* 
qnent  total  loss,  (t)  . 


Abt.  3.  Adjustment  of  Partial  Loss  on  Freight,  Profits^  §'c. 

§  362.  The  rule  for  adjusting  a  partial  loss  on  freight  is  Adjustment  of 
veiy  simple,  viz.  that,  where  the  sum  insured,  or  the  valua-  freight,  profits, 

tion  in  the  policy,  is  less  than  the  value  of  the  interest  at  ^ 

Ak,  the  underwriter  pays  the  same  proportional  part  of  the  ^"^*-'  o*'««Jjust- 
1088,  that  the  sum  insured,  or  the  valuation  in  the  policy,  is  freight, 
rf  the  value  of  the  freight :   if  the  sura  insured,  or  the  valu- 
*tion  in  the  policy  equals  the  value  of  the  interest,  then  he 
PV8  the  whole  of  the  loss.  (J) 

Freight  is  generally  insured  in  valued  policies,  and  when  Rule  where 
Ais  is  80,  the  valuation  in  the  policy  is  the  sole  basis,  on  fui\^i^tenjhfj 
^Wch  to  calculate  the  amount  of  indemnity  the  underwriter,  ^^fgo  " 
"^  to  pay,  except  in  the  case  where  only  part  of  the  full  contracted  for 
^fjd  to  which  the  valuation  was  intended   to  apply  is  on  **  ^""*  ^"  *°*^ 
ward,  or  contracted  for  at  the  time  of  loss :  in  such  cases,  as 
^c  have  already  seen,  the  underwriter  can  only  be  called  on 
^  pay  upon  such  proportion  of  the  value  in  the  policy,  as  the 
pwt  of  the  cargo  on  board  or  contracted  for  at  the  time  of 
'^  bears  to  the  full  intended  cargo.  (A) 

hiopfn  policies  on  freight  the  loss  by  the  general  usage  Rule  «f  adjust- 
of  Lloyd's  is  adjusted  upon  the  gross,  and  not  upon  the  net,  ^o*i"ci«!  ^'^  *^'* 
proceeds  of  the  freight  at  the  port  of  destination ;  and  this 
'^^^  though  considered  inconsistent  with  sound  principle, 
^  heen  sanctioned  and  acted  upon  by  the  Court  of  Common 

(*)  Stewart  V,  Steele,  5  Scott's  N.  R.         (A)  Forbes  v,  Aspinall,  1 3  East,  323. 

See  fiepr^,  Part  I.  Chap.  xL  on  Valua- 
y^  ^iVie  0.  JanseD,  12  East,  G48.         tion. 
W  2  Phillips  on  Ins.  213. 
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Adjustment  of  Pleas  (/) :  if.  111  an  open  policy  on  freight,  only  part  of  the 
freight,  profits,  cargo  be  on  board  or  contracted  for  at  the  time  of  loss^  and 

_!! this  part  be  totally  lost,  the  underwriters  can  only  be  called 

part^of  fuiHn-  ^poR  to  pay  the  actual  amount  of  freight  on  the  goods 
tended  cargo  actually  lost,  together  with  premiums  and  costs  of  insur- 
ance (m) :  in  fact,  in  such  cases  the  underwriters,  whether  in 
a  valued  or  open  policy,  shall  adjust  as  far  a  total  loss  of  part 
of  the  freight :  paying  the  same  proportion  of  the  sums  for 
which  they  have  subscribed  the  policy,  as  the  fireight  of  the 
goods  lost  bears  to  the  full  freight,  which  would  have  been 
earned,  had  the  whole  intended  cargo  been  loaded,  and  all 
arrived. 
Freight  ;m)  Where  Only  freight  pro  rata  is  earned,  this  is  adjusted  in 

'^**  the  United  States  as  a  salvage  loss,  i.  e.  the  underwriter  pays 

the  difference  between  the  pro  ratd  and  the  full  freight.  (») 
Adjustment  on       Where,  as  is  frequently  the  case  in  the  United  States,  it 
^arf  ^'f^^'^^Ts     ^^  agreed  to  adjust  an  average  loss  on  profits  at  the  same  rate 
lost.  as  on  the  goods  out  of  which  they  are  to  arise,  and  the  goods 

arrive  sea-damaged,  or  part  of  them  is  totally  lost,  this  is 
adjusted  as  an  average  loss  on  profits  pro  tanto  (o)  ]  and  the 
rule  there  is  the  Bame,  where  part  of  the  goods,  owing  to  the 
"decay  produced  by  sea-damage,  are  necessarily  sold,  or  thrown 
overboard  in  the  course  of  the  voyage,  (p) 


Sect.  IV.  Petty  Averages. 

Petty  averages.       §  363.  In  discussing  the  subject  of  general  average,  it  has 

appeared  that  all  extraordinary  charges^  occasioned  by  un- 
foreseen and  unusual  accidents,  and  incurred  for  the  general 
benefit,  were  the  subjects  of  general  contribution :  there  are, 
however,  many  charges  similar  in  kind,  though  different  in 
occasion  and  object,  which  occur  regularly  in  the  usual 
course  of  the  voyage,  and  which  the  master,  in  the  ordinary 

(i)  Palmer  v,  Blackbumc,  1  Bingh.         (n)  2  Phillips  on  Ins.  208 — 210. 
62.  (o)  Ibid.  226,  227. 

(m)  Forbes  r.  Cowie,  1  Campb.  520.         (p)  Ibid.  226,  227.       .; 
Per  Lord  EUenborough  in   13  East, 
326. 
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cranBe  of  his  duty,  necessarily  furnishes  for  the  purposes  of  Petty  averages. 

the  ship  and  caigo.     These  charges  are  called  pettt/  averages. 

They  arc  never  the  subject  of  any  claim  on  the  underwriter ; 

bat  were  formerly,  and  in  some  cases  still  are^  borne,  one 

tkird  by  tite  shtp,   and  two]thirds  by   the  cargo;  generally 

speakings  in  modem  practice  it  has  become  usual  to  compound 

for  these  petty  averages  by  paying  5  per  cent,  calculated  on 

the  freight,  and  5  per  cent,  more  for  primage  charged  on  the 

captain ;  and,  accordingly,  bilb  of  lading  in  use  at  present 

eontain  a  provision  for  the  payment  of  primage  and  average 

accQstomed.  (q) 

These  charges  are  all  the  ordinary  charges  at  the  places  of 
loadmg  and  unloadmg,  and  during  the  voyage;  such  as 
amamm  pilotage,  tonnage,  light  money,  beaconage,  anchor* 
age,  ordinary  quarantine,  river  charges,  signals,  instructions, 
passage  money  by  fortified  places,  expenses  for  digging  a 
ship  out  of  the  ice  when  frozen  up  in  the  regular  course  of 
the  voyage,  &c.  (r) 

Of  course,  if  any  of  these  charges  be  incurred  for  any 
extraordinary  purpose,  to  relieve  the  ship  and  cargo  from 
impending  danger,  they  will,  as  we  have  seen,  be  general 
average. 

(q)  Park  on  Tns.  217.  8th  ed.  Marsh.     Beneck^  Pr.  of  ludcm.  165.     Stevens 
las.  540.     2  Phillips  on  ln%  71.  note     on  Average,  3.  5th  ed. 

(r)  Ibid,  qua  suprd. 
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CHAP.   VI. 


GENERAL   DOCTRINE  OF  TOTAL  LOSS  AND  ABANDONM 


General  doo 
trine  of  total 
loss  and  aban- 
donment. 

Total  loss— 
what. 


Absolute  total 
loss. 


Constnict'ivc 
total  loss. 


Doctrine  of  ab- 
solute and  con< 
structive  total 
loss,  and  of 
abandonment, 
as  stated  by 
Lord  Abingcr. 

Cases  of  abso- 
lute total  loss. 


§  364.  A  total  loss,  in  insurance  law^  is  one  on  accou 
which  the  assured  is  entitled  to  recover  from  the  underw 
the  whole  amount  of  his  subscription. 

Total  losses  are  either  absolute  or  constructive.     Ai 
solute  total  lossia  one  which  entitles  the  assured  to  claim 
the  underwriter  the  whole  amount  of  his  subscription,  i 
out  giving  notice  of  abandonment 

A  constructive  total  loss  is  one  which  entitles  him  to  i 
such  claim,  on  condition  of  giving  such  notice. 

An  absolute  total  loss  takes  place  when  the  subject  ins 
wholly  perishes,  or  its  recovery  is  rendered  irretrie\ 
hopeless,  (a) 

A  constructive  total  loss  takes  place  when  the  subjeci 
•sured  is  not  wholly  destroyed,  but  its  destruction  is  rend 
highly  probable,  and  its  recovery,  though  not  utterly  h 
less,  yet  exceedingly  doubtful. 

The  distinction  between  cases  of  absolute  and  constnn 
total  loss  has  nowhere  been  better  pointed  out  than  in 
following  passage,  from  the  judgment  of  Lord  Abingc 
the  leading  case  of  Koux  r.  Salvador. 

"  The  underwriter,"  says  his  lordship,  "  engages  that 
subject  of  insurance  shall  arrive  in  safety  at  its  destined 
minatiou.  If,  in  the  progress  of  the  voyage,  it  bec( 
totally  destroyed  or  annihilated,  or  if  it  be  placed,  by  re 
of  the  perils  agiunst  which  he  insures,  in  such  a  position 
it  is  wholly  out  of  the  power  of  the  assured  or  of  the  un 
writer  to  procure  its  arrival,  he  is  boimd  by  the  very  L 
of  his  contract  to  pay  the  sum  insured." 


(a)  La  perte  rcclle  est  Tandantissc-     assurers.     Boulay-Fiity  on  Emei 
incnt  ou  la  privation  effectiye  des  choses     toI.  ii.  p.  21 7.  ed.  1 827. 
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**  But  there  are  intermediate  cases ;  there  may  be  a  capture  General  doc- 

whichi  though  prima  facie  a  total  loss,  may  be  followed  by  a  loss  and  aban- 

le-capture,  which  woidd  revest  the  property  in  the  assured,  ^^nment. 

There  may  be  a  forcible  detention,  which  may  speedily  ter-  Casesofcon- 

-I    .        1       •  MM'         structive  total 

mmate,  or  may  last  so  long  as  to  end  m  the  impossibility  loss, 
of  bringing  the  ship  or  the  goods  to  their  destination.  There 
may  be  some  other  peril  which  renders  the  ship  innavigable, 
without  any  hope  of  repair,  or  by  which  the  goods  are 
partly  lost,  or  so  damaged  that  they  are  not  worth  the 
expense  of  bringing  them,  or  what  remains  of  them,  to  their 
destination."  • 

"  In  all  these,  or  any  similar,  cases  if  a  prudent  man,  not  Abandonment. 
UBured,  would  decline  any  further  expense  in  prosecuting  an 
adventure,  tlie   termination  of  which  will  probahhj  never  be 
'^tecessfuUy  accomplished,  a  party  insured  may,  for  his  own 
benefit,  as  well  as  tliat  of  the  underwriter,  treat  the  case  as 
^of  a  total  loss,  and  demand  the  full  sum  insured.     But  if 
^  elects  to  do  this,  as  the  thing  insured,  or  a  portion  of  it, 
•ffll  exists,  and  is  vested  in  him,  the  very  principle  of  in- 
dfinwuty  requires  that  he  sliould  make  a  cession  of  all  his 
^^  to  the  recovery  of  it,  and  that,  too,  within  a  reasonable 
time  after  he  receives  the  intelligence  of  the  accident,  that 
the  underwriter  may  be  entitled  to  all  the  benefit  of  what  may 
f^  be  of  any  value,  and  that  he  may,  if  he  pleases,  take 
"measures,  at  his  own  cost„  for  realising  or  increasing  that 
^ue.    In  all  these  cases,  not  only  the  thing  insured,  or 
P^  of  it,  is  supposed  to  exist  in  specie,  but  there  is  a  pos- 
sibility, however  remote,  of  its  arriving  at  its  port  of  destina- 
tiQQ,  or,  at  least,  of  its  value  being  in  some  way  afiected  by 
tie  measures  that  may  be  adopted  for  the  recovery  or  pre- 
servation of  it." 

"  If  the  assured  prefers  the  chance  of  any  advantage  that  Consequences 
may  result  to  him  beyond  the  value  of  the  thing  insured,  he  ing  ^^"nT"" 
10  at  liberty  to  do  so ;  but  then  he  must  also  abide  the  risk  of  ***®  'o«  *"«•"» 

•'  *^     out  to  be  only 

the  arrival  of  the  thing  in  such  a  state,  as  to  entitle  him  to  no  partial 

more  than  a  partial  loss.     If,  in  the  event,  the  loss  should  VHiere  it  turns 

become  absolute,  the  underwriter  is  not  the  less  liable  upon  ^J^*^  ^'  ^" 
his  contract,  because  the  assured  has  used  his  own  exertions 
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General  doc- 
trine of  total 
loss  and  aban- 
donment 

Abandonment 
defined. 


No  formal  in* 
strument  of 
abandonment 
required.     No- 
tice of  abandon- 
ment. 


Acceptance  of 
abandonment. 


Unless  the  in-  * 
telligence  is 
false,  the  ac- 
ceptance binds 
the  under- 
writer. 


to  preserve  the  thing  insured,  or  has  postponed  his  cLum,  tilL 
that  event  of  a  total  loss  has  become  certain^  which  was  un-^ 
certain  before."  (5) 

Abandonment^  therefore,  is  the  act  of  cession,  by  wbich» 
in  cases  where  the  loss  or  destruction  of  the  property,  though 
not  absolute,  is  higlily  imminent,  the  assured,  on  condition  oF 
receiving  at  once  the  whole  amount  of  the  insurance,  re* 
linquishes  to  the  underwriters  all  his  property  and  interest  in 
the  thing  insured,  as  far  as  it  is  covered  by  the  policy,  with 
all  the  claims  that  may  ensue  from  its  ownership,  and  all  the 
profits  that  may  arise  ffom  its  recovery,  (c) 

No  formal  deed  or  instrument  is  required  in  order  to  cany 
this  act  into  effect,  (rf)  Immediately  uiK)n  receiving  in- 
telligence of  such  a  loss  as,  in  his  opinion,  entitles  him  to 
abandon,  the  assured  in  this  country  sends  to  the  under- 
writers an  intunation,  generally  in  writing  (tf),  that  he 
abandons,  or  intends  to  abandon,  to  them  all  lus  interest  in 
the  subject  insured,  and  to  look  to  them  for  payment  of  a 
total  loss.  This  intimation  is  technically  called  a  notice  of 
abandonment,  and  is  the  only  form  required  by  the  law  for 
carrying  an  abandonment  into  effect.  (/) 

If  the  underwriter,  on  receiving  this  notice,  either  «c- 
presslj/y  by  word  or  writing,  or  impliedlyy  by  his  acts,  shows 
that  he  is  willing  to  adopt  the  abandonment  on  the  terms 
proposed  by  the  assured,'he  is  said,  in  technical  language, 
**  to  accept  the  notice  of  abandonment,^^  {g) 

If  the  intelligence  upon  which  the  notice  of  abandon- 
ment was  founded  turns  out  to  be  wholly  false,  then,  of 
course,  such  notice  is  a  mere  nullity,  and  the  underwriter  is 


(//)  Per  Lord  Abinger  in  Roux  v, 
Salvador,  3  Bingh.  N.  C.  28G,  287. 

(c)  Emerigon  thus  defines  it:  L'acte 
par  lequel  Tassur^  quitte  et  dclaissc 
aux  assureurs,  les  droits,  noms,  raisons, 
et  actions  qu'il  a  en  la  chose  assuree, 
chap.  xviL  vol.  ii.  p.  205.  ed.  1827.  The 
earliest  and  best  exposition  of  the  true 
nature  of  abandonment  is  to  be  found 
in  Le  Guidon,  chap.  viL  art.  I. ;  and 
see  the  note  thereon  in  Pardessus,  Col- 
lection des  Lois  Maritimesi  toL  ii. 


p.  400.  The  sum  of  the  whole  b  con- 
veyed  in  the  sentence,  **  Le  dSkUsBt- 
ment  equipoOe  a  un  trantport.** 

(d)  Guidon,  chap.  vii.  art  3. 

(e)  It  need  not  even  be  in  writings 
but  may  be  made  orally.  Parmeter  ». 
Todhunter,  1  Campb.  542.  Read  a 
Bonham,  3  Brod.  Sc  Bingh.  147. 

if)  See  pott.  Chap.  IX.  Sect  8. 
"  Form  of  Notice  of  AbandoDment." 

(g)  See  pott.  Chap.  IX.  Sect  4. 
**  Acceptance  of  Abandonment 
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not  bound  by  hb  acceptance.  (A)    In  every  other  case,  how-  General  doc- 

ever,  a  notice  of  abandonment  once  accepted  by  the  under'  I^^nd'aban- 

writer  cannot  be  disputed  by  him,  and  he  is  bound  to  pay  donment 
the  assured  the  whole  amount  of  his  subscription,  without 
My  reference  whatever  to  the  subsequent  restoration  of  the 
property,  (i) 

Except  in  cases  where  the  underwriter,  by  accepting  or  The  facts  upon 

acting  upon  it,  has  thus  precluded  himself  from  taking  any  abandonment  is 

objection  to  its  validity,  it  may  be  laid  down  as  an  universal  "^^^  must  be 

,    ^  J '  J  such  as  to  jus- 

pnnciple,  that  no  abandonment  can  have  any  effectual  opera-  tjfy  it  ai  the 
tion  unless  the  state  of  things  was  such  as  to  justify  it  at  the 
^e  it  was  made. 

Hence,  by  the  phrase  a  "  valid  abandonment  '*  is  meant  one 
^wranted  by  the  state  of  things  existing  when  notice  of 
*l»ndonment  was  given,  {j) 

Up  to  this  point  there  is  an  entire  agreement  between  Subsequent 

,  ii/»i  ••  •!  "I  restoration  ot 

w^  own  law  and  that  of  other  maritime  states  with  regard  to  the  property 
•l^ndonment :  we  have  now,  however,  arrived  at  that  which  *^5^f***  *^*  . 

'  '  righi  to  insist 

wnatitutes    the    most   important   distinction    between    the  <>"  a  n"'*<^^  ^^ 
doctrine  of  abandonment,  as  understood  in  this  country,  and  in  Kngiand. 
^t  which  prevails  on  the  greater  part  of  the  continent  of 
Europe  and  in  the  United  States  of  America  —  a  distinction 
^  completely  pervading  the  whole  subject  that  it  cannot  be 
brought  too  early  before  the  reader's  notice. 

The  doctrine  of  all  foreign  and  American  jurists  is  "  that.  Not  so  in 
if  the  facts  are  such  as  to  justify  an  abandonment  at  the  time  i^^^^  siau*. 
rt  was  made,  the  subsequent  recovery  of  the  property,  before 
^^  assured  has  taken  legal  measures  for  enforcing  his  claim, 
^oes  not  devest  him  of  his  right  to  insist  on  his  abandonment, 
^i  recover  as  for  a  total  loss  (k) :  or,  in  the  language  of 
^''  J.  Story,  "  an  abandonment   once  rightfully  made   is 

^f)  BiQcrigon,   chap.  zvii.   sect.  vi.  France,   Pardessus,   Cours  de   Droit, 

j^P'  23S.  ed.  1827.     See  also  per  Comm.   part  iv.  tit.  v.  chap.  iii.  §  1. 

^  ^Uenborough  in  Bainbridge  v.  torn.  3.  p.  23S.  ed.  1841.   In  the  United 

''^  10  East,  341.  States,  2  Phillips  on  Ins.  273.  and  the 


''^  ^e  poff.    Chap.  IX.    Sect.  4.     cases  there  cited. 


^ei 


'^t.ance  of  Abandonment."  (*)  Chancellor  Kent's  Comm.  Tol.iii. 

^^  ^c&   England  see  Bainbridge  v.     p.  325.  cd.  1844:  fur  the  rule  as  it  pre- 
^^**^'»    10  East,  329,  and  341.     In     vails  on  the  Continent,  see  Emerigon, 
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In  this  country 
the  nature  of  ' 
the  damnifica- 
tion  at  the  time 
when  the  action 
is  brought  is 
the  criterion  of 
the  right  to  re- 
cover as  for  a 
total  loss. 


Illustration  of 
the  difference 
between  our 
own  and  the 
foreign  law  as 
to  abandon- 
ment. 


conclusive^  and  the  rights  following  from  it  are  not  devestev 
hj  any  subsequent  events  which  may  change  the  Mtuation  (m 
the  property."  (/) 

In  our  own  country  the  law  is  different^  and  the  mli 
(though  doubted  by  Lord  Eldon^  and  by  him  intended  to 
have  been  submitted  to  the  twelve  judges  {m)y  )  must  now 
be  considered  as  established,  by  a  long  and  uniform  coime 
of  decisions,  thaty  even  although  the  facts  were  such  as  to 
justify  the  assured  tn  giving  notice  of  abandonment  at  the  time 
he  did  so,  yet  he  cannot  insist  on  such  notice,  and  recover  as 
for  a  total  losSy  if  the  thing  insured  be  restored,  before  he  camr 
mences  his  action,  in  such  a  state  that  he  may  retuonably  Be 
expected  to  tuke  possession  of  it  (w) 

In  fact,  in  English  law,  to  use  the  words  of  Lord  Ellen- 
borough,  "  the  nature  of  the  damnification  at  the  time  witen 
tlie  action  is  brought,  is  to  be  regarded  as  the  criterion  of  the  right 
to  recover  as  for  a  total  loss ;  and  if  at  that  time,  what  had 
antecedently  been  a  total  loss  has  by  subsequent  events  ceased  to 
be  so,  and  become  an  average  loss  merely,  a  compensation  for  an 
average  loss  can  afone  be  recovered.^  {p) 

Hence,  supposing  the  shipowner  to  have  given  notice  of 
abandonment  immediately  on  hearing  of  his  ship's  being 
captured,  and  while  the  state  of  captiure  still  continued ;  if, 
after  giving  such  notice,  but  before  commencing  any  action 
against  the  underwriters  for  the  loss,  the  ship  is  recaptured 
and  brought  back  to  port  in  a  partially  damaged  state:  in 
such  case,  in  France  and  the  United  States,  the  under- 
writers, whether  they  had  accepted  the  notice  of  abandon- 


chap,  xvii.  sect.  4.  vol.  ii.  p.  222.  cd. 
1827.  Boulay-Paty,  ibid.  223.  Codede 
Commerce,  Art.  385.  Pardessus,  Cours 
de  Droit,  Com.  vol.  iii.  part  iv.  tit.  v 
eh.  3.  and  4.  p.  423.  ed.  1 84 1 .  For  the 
rule  as  established  in  the  United  States, 
see  t  Marshall  v.  Delaware  Ins.  Com  p., 
4  Cranch*s  Supreme  Court  Rep.  202. 

(/)  f  In   Peele  v.    Merchant's  Ins. 
Comp.,  3  Mason's  Rep.  p.  27. 

(m)  In  Smith  v.  Robertson,  2  Dow*s 
Pari.  Cases,  474. 


(n)  Bainbridge  o.  Neilson,  JO  East 
329.  Patterson  v.  Ritcliie,  4  M.  & 
Sel.  393.  Brotherton  r.  Barber,  5  M. 
&  Sel.  418.  Naylor  p.  Taylor,  9  B.  & 
Cr.  725. ;  Holdsworth  r.  Wise,  7  B.  & 
Cr.  794. ;  and  see  post.  Chap.  VIIJ. 
Sect.  2. 

(o)  Per  Lord  Ellenborough  io 
M*Ivcr  V.  Henderson,  4  Muule  &  Sel. 
584. 
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iw&t  or  not,  would  be  bound  to  paj  the  whole  amount  of  General  doe- 

thar  iosnnuice,  and  take  to  the  abandoned  ship;  for  the  j^H^nd!^. 

aiptnre,  which  existed  at  the  time  the  notice  was  given,  was  doament 
i  justifiable  ground  of  abandonment.     In  Engknd,  in  the 
fie  cue,  unless  they  had  bound  themselves  bj  acceptance, 
tk  underwriters  would  neither  be  compelled  to  take  to  the 
diip,  nor  to  pay  more  than  a  particular  average  loss. 

From  this  state  of  our  law,  it  follows  (and  it  is  of  great  Distinction  be* 
impcnrtance  to  bear  this  remark  in  mind),  that  a  distinction  to  aUndon  uid 
exists  in  this  country,  which  is  not  to  be  met  with  elsewhere,  '^*  "^*J?  *° - 

•^ '  '   give  notice  of 

between  the  state  of  facts  which  will  entitle  the  assured  to  aiMindonment. 
give  notice  of  abandonment,  and  those  which  will  entitle  him, 
after  having  given  such  notice,  to  insist  upon  it  and  recover  as 
far  a  total  loss,  ^'  It  does  not  follow,"  says  Mr.  J.  Le  Blanc, 
'^tiiat  a  man  has  a  right  to  abandon,  because  he  has  a  right 
to  give  NOTICE  OF  abandonment  on  the  faith  of  the  intel- 
ligence received,  (p) 

A  notice  of  abandonment,  indeed,  in  our  law,  may  or  may 
not  operate  as  an  abandonment  in  fact,  according  to  the 
nltinuite  situation  of  the  property  intended  to  be  abandoned ; 
tod  it  must,  therefore,  be  carefully  distinguished  from  an 
abandonmenty  as  that  word  is  employed  generally  by  the 
American  and  continental  jurists,  in  the  sense  of  a  virtual  and 
Vfteocable  transfer  of  all  the  abandoned  property,  quite  irre^ 
tpective  of  its  subsequent  restoration. 

Where,  however,  the  underwriter  has  accepted  the  notice  Where,  how- 

,  .  ever,  a  notice  of 

of  abandonment,  or  where  the  totality  of  the  loss  contmues  abandonment 

down  to  the  commencement  of  the  action,  a  notice  of  aban-  cepted,  or  in 

dorancnt,  if  originally  valid,  has  precisely  the  same  effect  in  ^^^  guJ^^uent^ 

this  country  as  everywhere  else.  restoration  of 

In  such  cases  it  operates,  both  here  and  elsewhere,  as  a  operates  in  it. 

complete  and  effectual  transfer  of  property  from  the  assured  "^J^j*^"  *ro"rty. 
to  the  underwriters  (y) ;  who,  in  the  language  of  the  conti- 
nental jurists,  are,  by  virtue  of  it,  subrogated  into  the  place 

ip)  Per  Le  Blanc  J.  in  Bainbridge  dessus,  Lois  Maritimes,  vol.  ii.  p.  400.; 
%  Kolsoo,  10  East,  p  345.  and  sec  post,  Chap.  IX.  Sect  6. 

(f)  Gnidom  chap,  vil  art  1.  in  Par- 
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And  this  from 
the  time  of  the 
loM. 


Efiect  of  a  valid 
abandonmeuL 


Principles  upon 
which  the  right 
of  alrandon- 
meot  res:«. 


Tlie  ri|rht  of 
abandonment 
was  more  dis- 
couraged for- 
merly in  the 
Ens:li^h  courts 
than  at  present. 


of  the  assured  {par  le  delaissement  T  assure  suhroge  Us 
assureurs  en  son  lieu  et  place,  (r)  )  It  has  even  a  retrospective 
effect,  and  operates  as  an  assignment  of  the  property,  not 
only  from  the  time  when  it  was  given,  but  from  the  moment 
of  the  loss  which  justified  it  (s) ;  so  that  the  underwriters  are 
presumed,  to  the  extent  of  their  respective  subscriptions,  to 
have  been  the  owners  of  the  thing  insured  from  the  period  of 
the  loss,  {t) 

In  a  word,  a  valid  notice  of  abandonment^  under  the  lindta" 
tions  already  indicated^  has  a  retrospective  effect,  and  does  of 
itself y  and  without  any  deed  of  cession,  transfer  the  right  of 
property  to  the  underwriters,  to  the  extent  of  the  insurance,  from 
the  moment  of  the  loss,  (u) 

Such  is  a  general  outline  of  the  doctrine  of  abandonment ; 
a  doctrine  which,  upon  the  continental  system,  seems  un- 
doubtedly opposed  to  the  true  principles  of  indemnity  in 
marine  insurance ;  for  it  is  difficult  to  see  upon  what  ground 
the  underwriters  should  have  tlu*own  upon  them  the  com- 
pulsory proprietorship  of  that  which  may  prove  more  detri- 
mental than  advantageous ;  and  cases  may  easily  be  put  in . 
which  the  assured,  on  the  one  hand,  by  the  exercise  of  this 
privilege,  may  recover  more  than  he  has  lost ;  and  the  under- 
writer, on  the  other,  have  ultimately  to  pay  more  than  the 
whole  amount  of  the  assurance,  (v) 

Even  under  our  own  more  limited  system,  a  great  dis- 
inclination was  formerly  shown  by  the  English  judges  to 
encourage  or  extend  the  application  of  the  doctrine  (tr) :  Lord 
Ellenborough  on  one  occasion  spoke  of  it  as  '^  a  desperate 
risk  cast  on  the  underwriter,  who  is  to  save  himself  as  well  as 
lie  can "  (x) ;  and  during  the  whole  time  he  presided  in  the 


(r)  Eroerigon,  chap.  xviL  sect.  4. 
Tol.  ii.  p.  222.  ed.  1827. 

(«)  2  Phillips  on  Ins.  418. 

(0  SeejiOMtt  Chap.  IX.  Sect  6.  for 
the  proof  of  this  position. 

(ii)  See  Emcrigon,  chap.  xvii.  sect, 
vi.  §  4.  vol.  ii.  p.  232.  Kent's  Comm. 
vol.  iii.  p.  319.  ed.  1844.  post,  Chap. 
IX.  Sect.  6. 


(v)  Emerigon,  chap,  iviu  sect.  1. 
vol.ii.  p.  207.  ed.  1827.  Benecke,  Pr. 
of  Indem.  337,  S3S. 

(v)  See  the  opinions  of  Lord  Mans- 
field in  Goss  9.  Withers,  2  Burr.  683., 
and  Mr.  J.  Buller  in  Mitchell  v.  E^ie, 
IT.  Rep.  616. 

(x)  In  Bainbridge  r.  Neilson,  10 
East,  3i]. 
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Court  of  King's  Bench  he  uniformly  endeavoured  to  restrain  General  doc- 
the  practice  within  narrower  limits.  I'J^^nalun. 

The  recent  tendency  of  the  courts,  however,  both  in  this  ^^^n'^cnt 
ooontry  and  the  United  States,  has  unquestionably  been  to 
give  a  reasonable  facility  and  extension  to  the  practice  of 
abandonment  (y) :  and  there  can  be  no  doubt,  that,  if  restrained 
within  due  limits,  this  practice  gives  a  direct  encouragement 
to  mercantile  enterprise. 

To  all,  indeed,  who  are  engaged  in  commercial  specula-  Utility  of  aUiv 
tionsy  it  IS  ot  the  last  importance  to  have  a  ready  and  quick 
eomnuuid  over  their  capital,  so  as  to  be  enabled  at  once  to 
withdraw  it  from  any  adventure  that  appears  likely  to  be 
looQg,  and  invest  it  in  another  that  promises  to  be  lucrative. 
Suppose,  then,  a  merchant  or  shipowner  to  have  received 
information  of  some   marine   casualty,  such  as  capture  or 
itnoding,  which  renders  the  total  loss  of  his  property  highly 
probable,  but  not  absolutely  certain  —  what  is  he  to  do  under 
nch  circumstances?     To  have  his  funds  locked  up  during 
the  whole  time  he  is  waiting  the  ultimate  issue  of  the  accident 
wonld  be  almost  as  disastrous  as  the  absolute  total  los^  of  his 
pn^rty :  in  fact,  more  so,  for  in  the  latter  case  he  would 
biTe  an  immediate  claim  on  the  underwriter  for  the  amount 
of  lus  subscription.     The  claim,  therefore,  which  he  would 
have  a  right  to  make  in  case  of  an  absolute  total  loss,  the  law 
allovrs  him  to  make  in  these  cases  of  probable  and  highly 
imininent  total  loss :  it  allows  him  to  release  himself  from  his 
embarrassment,  and  deal  with  the  underwriters  on  the  same 
terms  as  though  a  total  loss  had  .actually  occurred,  on  con- 
dition of  his  abandoning  to  them  all  his  interest  in  the  subject 
iiwured,  and  all  his  rights  of  recovering  it.  (z) 
Hence  it  is  that  those  cases  in  which  alone  abandonment  Meaning  of  th« 

term  "  con* 

is  either  required  or  allowed  are  called  cases  of  constructive  structive  total 

loss." 

(r)  For  Engtsnd,  see  the  judgment         (z)  Per  Lord  Mansfield  in  Goss  v. 
u  Rottz  9.  Salrador,  3  B.  N.  C.  288.     Withers,  2  Burr.  683.     Hamillon  r. 
In  the  United  States,  see  the  judgment     Mendes,  ibid«  1 127. 
^  Xr.  J.  Story  io  f  Peele  v.  Merchant's 
I«L  Comp.,  s  liUfon*8  Rep.  27.   Kent's 
^^iiOffl.  ToL  liL  pp.  S21,  322.  ed.  1844w 
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Abandonment 
necessary  in 
cases  of  con- 
structive total 
loss. 


But  onl  J  neces- 
sary in  order 
to  make  a  con- 
structive total 
loss. 


In  cases  of 
absolute  total 
loss  it  is 
nugatory. 


total  loss :  for,  although  in  such  cases  the  total  loss  is  only 
highly  probable^  the  law,  by  its  construction,  attributes  to 
them  the  same  effecl  which  is  attached  to  cases  where  the 
total  loss  is  absolute,  yiz.,  that  of  entitling  the  assured  immedi* 
ately  to  demand  from  the  underwriter  the  whole  amount  of 
the  insurance,  (a)  What  amounts  to  a  case  of  constructive 
total  loss  is  nowhere  accurately  defined  in  English  law,  bat 
forms,  as  we  shall  presently  see,  a  difficult  and  intricate 
matter  of  investigation. 

In  all  coses  of  constructive  total  loss,  if  the  assured  wishes 
to  be  in  a  position  at  once  to  claim  the  whole  amount  of  the 
insurance,  he  must,  as  a  necessary  preliminary,  give  due 
notice  of  abandonment  to  the  underwriters,  it  being  an  ele- 
mentary principle  on  this  subject  that  "where  the  thing 
insured  subsists  in  specie,  and  there  is  a  chance  of  its  recovery, 
in  order  to  make  it  a  total  loss  there  must  be  an  abandon- 
ment." (c) 

The  assured,  indeed,  even  in  these  cases,  has  always  his 
election,  whether  to  abandon  or  not:  for  there  is  no  rule 
making  abandonment  in  any  case  necessary  in  the  abstract, 
and  irrespective  of  the  object  of  recovering  as  for  a  total 
loss. 

"  A  party,"  says  Lord  EUenborough,  "  is  not  in  any  case 
obliged  to  abandon ;  neither  will  the  want  of  abandonment 
oust  him  from  his  claim  for  that  which  is,  in  fact,  either  an 
average  or  a  total  loss,  as  the  case  may  be." — "  Where  there 
is  an  abandonment,  the  risk  is  thrown  upon  the  underwriters ; 
where  there  is  none^  a  party  takes  the  chance  of  recovering, 
according  to  his  actual  loss.  Abandonment  is  only  necessary 
to  make  a  constructive  total  fo**."  (d) 

It  is  only,  indeed,  in  cases  where  the  assured  wishes  to 
recover  the  whole  amount  of  the  insurance,  upon  the  oc- 


(a)  La  perte  legale  est  une  pre- 
emption qui  suppose,  que  la  cause  k 
laquelle  elle  attache  Teifet  d*autoriscr 
le  d^laissement,  a  oper^  la  parte  reclle 
dc  ces  memcs  choscs.  Boulay-Paty 
on  Emerigon,  chap.  ivii.  sect.  2.  vol.  iL 
p.  2 17.  ed.  1827. 


(c)  Per  I^rd  EUenborough  in  Tunno 
T.  Edwards,  12  East,  491. 

(d)  Per  Lord  EUenborough  in  Hel- 
lish t;.  Andrews,  15  East,  16.    See  also 
per  Lord  AbingerinJ[touxf7.  Salvador 
SBingh.'N.  C.  287. 


TOTAL   LOSS  AND  ABANDONMENT.  999 

currence  of  a  loss   which  does  not  produce  the  absolute  General  doc- 

destructioii  of  the  thing  insured,  that  an  abandonment  is  joss  and  aban. 

either  necessary  or  allowable.     In  cases   of  absolute  total  ^^onroent. 

loss  it  is  considered,  as  we  shall  presently  see,  to  be  a  mere 

idle  ceremony,  {e) 

And  in  cases  oi  partial  loss,  however  great  may  be  the  Incasetiofpar- 
unoont  of  the  damage,  it  is  wholly  inoperative  and  inad-  operaUre  and 
missible :  for  it  is  a  fixed  principle  in  this  branch  of  .the  law,  inadmissible, 
that  no  merely  partial  loss  —  no  loss,  that  is,  which  neither 
immediately  produces,  nor  ultimately  tends  to  produce,  the 
total  destruction  or  privation  of  the  thing  insured  —  can  be 
ooDYerted  into  a  constructive  total  loss  by  means  of  aban- 
donment (/)    **  There   is  not  any  principle,"  says   Lord 
Ellenborough,  '*  which  authorises  an   abandonment,  unless 
where  the  loss  has  been  actually  total,  or  in  the  highest 
degree  probable  at  the  time  of  the  abandonment.**  (y) 

Having  thus  endeavoured  to  give  a  general  view  of  the  Division  of  the 
doctrine  of  total  loss  and  abandonment,  we  will  proceed  to  '^  ^^ 
eonnder,  1.  Those  cases  {of  absolute  total  loss)  in  which  no 
notice  of  abandonment  is  required  (A) ;  2.  Those  cases  (of  con^ 
struetwe  total  loss)  in  which  the  whole  amount  of  the  insur- 
ance can  only  be  recovered  on  giving  notice  of  abandon- 
ment (t);  3.  The  particular  requisites  of  a  valid  notice  of 
ibandonment ;  and  the  effects  of  abandonment  on  the  rights 
ind  liabilities  of  the  assured  and  the  underwriters,  (j) 

(0  Stepoti^  p.  1004.  (h)  Chap.  VII.  po$t. 

if)  Caxakt  r.  St.  Barbe,  1  T.  Rep.        (t)  ^^ap.  VIII.  pott 
1S7.  0)  Chap.  IX.  po9t. 

is)  In  Andencm  •  Waili^  3  Maule 
fcSd240. 
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CHAP.  VII. 

OP    ABSOLUTE     TOTAL    LOSS,     OB    TOTAL    LOSS     WITHOUT 

NOTICE  OP  ABANDONMENT. 

Sect.  I.   Cases  of  Absolute  Total  Loss  on  Ship  and  Goods 

generally. 

Cases  of  abso-        §  3g5^  ^n  absolute  total  loss  being,  as  we  have  already 

lute  totel  loss  '  ^  ^  ,®'  ^  •' 

on  ship  and  secD,  One  which  gives  the  assured  a  right  to  claim  from  the 
goo  5  gene-  underwriter  the  whole  amount  of  his  subscription  without 
Caws  of  abso.  ^0*^^®  ^^  abandonment,  it  remains  to  inquire  what  kind 'of 
lute  toul  loss,    casualty  amounts  to  a  case  of  absolute  total  loss. 

No  better  or  more  comprehensive  answer  can  be  given  to 
this  inquiry  than  in  the  words  of  Lord  Abinger,  already 
cited :  "  If,  in  the  course  of  the  voyage,  the  thing  insured 
becomes  totally  destroyed  or  annihilated,  or  if  it  be  placed 
by  the  perils  insured  against  in  such  a  position  that  it  is 
totally  out  of  the  power  of  the  assured  or  the  underwriter  to 
procure  its  arrival,  the  latter  is  bound,  by  the  very  terms  of 
his  contract,  to  pay  the  whole  sum  insured."  (a) 
^h^"h  ^h  °d  "^^^  great  principle,  therefore,  on  which  all  the  case^  of 

trine  of  abso-      absolutc  total  loss  depend  appears  to  be  this — the  impossibility^ 

lute  total  loss  •         x      .i.  •!      •  i  •      x       r  •         .i 

depends.  owmg  to  the  perils  insured  against,  of  ever  procuring  the 

arrival  of  the  thing  insured  according  to  the  terms  of  the 
policy. 

If,  by  reason  of  ttiose  perils  operating  on  the  subject 
insured,  the  assured  is  permanently  and  irretrievably  de- 
prived not  only  of  all  present  possession  and  controul  over 
it,  but  of  all  reasonable  hope  or  possibility  of  ever  ul- 
timately recovering  possession  of,  or  further  prosecuting  the 
adventure  upon  it,  that  is  a  case  of  absolute  total  loss:  in 

(n)  Per  Lord  Abingor  in   Roux  v.  Salvador,  3  Bingh.  N.  C.  S86. 
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suck  case  there  is  no  spes  recuperandi  at  all;  the  loss  is  Cases  of  nbso- 
absolutely  and  of  itself  total,  independently  of  the  election  of  the  ©„  tli^^and  ** 
assured  to  treat  it  as  such  ;  and  he  is,  therefore,  entitled  to  ^*^'  e*^"^ 

rally. 

recover  from  the  underwriter  the  whole  amount  of  his  in- 


surance without  giving  any  notice  of  abandonment.     In  fact,  abandonment 
it  is  obvious  that  a  notice  of  abandonment  would  in  such  case  ''*^""*{f  J" 

cases  Of  aoso- 

be  a  mere  idle  formality  :  abandonment  presents  to  the  mind  1"*^  total  loss. 

the  notion  of  a  thing  existing  in  whole  or  in  part,  or,  at  all 

events,  the  notion  of  a  doubtful  existence  (^spem  recuperandi) ; 

and  it  is  a  plain  absurdity  to  require  the  assured  formally  to 

reUnquish  to  the  underwriters  the  hope  of  recovering  that,  of 

which  the  recovery  is  hopeless,  or  a  right  of  property  in  that, 

which  is  irretrievably  lost  or  irreparably  destroyed,  {b)     In 

8Qch  cases,  therefore,  no  abandonment  is  required ;  but  if  But  the  re- 

iny  remains  of  the  wrecked  ship  or  perished  goods  ultimately  property  or^iu 

come  to  hand,  or  if  any  money  have  been  realised  abroad  by  pro««<i»  •«  * 

,       ,  .  salvage  for  thu 

theirnecessary  and  justifiable  sale,  such  remains,  or  the  net  benefit  of  the 

J        «  .         I  1.  n      1         1.  underwriters. 

proceeds  of  such  sale,  as  we  shall  elsewhere  see,  are  con- 
sidered as  a  salvage  to  which  the  underwriters  are  entitled 
ifter  payment  of  a  total  loss,  (c)  Hence  it  is  that  absolute 
total  losses  are  familiarly  known  in  insurance  law  as  ^^  salvage 
hues  without  abandonment.^^ 

Such,  then,  being  the  general  principle  on  which  the  whole  Two  classes  of 
doctrine  of  absolute  total  loss  depends,  it  will  be  found  that  j^tcta*  loss, 
all  the  cases  of  total  loss  in  which  no  notice  of  abandonment  is 
requisite  may  be  ranged  under  the  two  comprehensive  classes, 
indicated  by  Lord  Abinger,  those,  viz.,  in  which,  Ist,  the 
thing  insured  is  wholly  destroyed  or  annihilated  by  the  perils 
insured  against,  or,  2nd,  is  by  the  same  perils  wholly  and 
irretrievably  lost  to  the  assured,  so  that  it  is  totally  out'  of 
his  power  or  that  of  the  underwriter  to  procure  its  arrival. 

{h)  Lex  nan  cogU  ad  abturdum.    En  make  a  constructive  total  loss  —  if  the 

as  de  perte  entidre  le  delaissement  est  loit  is  actuaUy  total  no  abandonment  is 

vat   formality     inutile.       Emerigon,  necessary.      Per   Lord    Ellenborough, 

chap.  xTii.  sect.  3.   vol.  ii.  p.  213.  ed.  15  East,  13. ;  see  also  Bcneck^,  Pr.  of 

1S27.    **Tlie  general  convenience  of  Indem.  414. 

nuking  an  abandonment  has  led  to  the        (c)  Per  Lord  Abinger  in  Roux  v. 

r4>tlon  that  it  is  more  necessary  than  Salvador,  3  Bingh.  N.  C  298.   See  post. 

It  rnllj  is  —  it   is  only  necessary  to  Chap.  IX.  Sect.  6. 
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Cases  of  abso-  With  regard  to  the  first  head  the  question  arises,  what  la 
on  ship  and  meant  by  the  words  '^  tohoUy  destroyed  or  annihilated  by  the 
^ds  gene-  perils  insured  against/'  as  applied  to  the  subjects  of  marine 
; insurance. 

What  is  meant  .  ,.....,  ,  ,  , 

by  a  thing*s  As  to  this  pouit,  it  IS  quito  Clear  that  these  words  cannot 

d«troyed*OT"^  mean  wholly  destroyed  or  annihilated  in  essence^  u  e,  reduced 
annihilated**  in  to  absolute  uothlngness,  SO  as  no  longer  to  exist  in  naturd 

insurance  law* 

rerum :  strictly  speaking,  a  change  of  this  kind  from  entity 
into  non-entity  is  even  a  physical  impossibility,  and  must» 
therefore,  of  course,  be  thrown  out  of  consideration  in  treating 
of  a  contract  of  practical  indemnity  against  substantial  losses : 
it  is,  therefore,  clear  beyond  a  doubt,  that  if  the  thing 
insured  go  in  bulk  to  the  bottom  of  the  ocean,  or  be  reduced 
by  fire  to  a  heap  of  ashes,  though,  in  either  case,  its  renudnM 
have  an  existence  in  naturd  rerunif  yet  the  thiny  itself  ii 
practically,  and,  as  a  subject  of  insurance,  wholly  destroyed, 
so  as  to  entitle  the  assured,  without  notice  of  abandonment. 

In  case  of  ship,  to  clium  a  total  loss.  {d)   As  it  has  been  well  said  in  the  United 

States,  although,  even  in  the  case  of  a  ship  foundered  or 
burnt  at  sea,  every  possible  chance  of  salvage  is  by  no  means 
at  an  end,  yet,  in  the  technical  sense  of  a  total  loss  and  for 
every  beneficial  purpose  to  which  a  contract  of  insurance  can 
be  applied,  a  sliip  foundered  or  burnt  at  sea  is  specifically, 
and,  as  a  ship,  wholly  destroyed."  {e) 

Wreck  involv-        Q^  the  samc  principle,  if  the  thing  insured,  in  the  course 

ing  either  com-  i        i        i  -i     •  i 

plete  dismem-  of  the  voyagc,  be,  by  the  perils  insured  against,  reduced  to  a 
d^iT^tioroa  complete  state  of  dismemberment,  so  as  to  have  lost  its 
a  »hip.  characteristic  form,  and  no  longer  to  subsist  under  the  same 

denomination  as  that  which  it  was  insured  as  being,  this  is 
an  absolute  total  loss  within  the  meaning  of  the  policy, 
though  its  constituent  parts  may  all,  or  in  great  proportion, 
exist  separately :  thus,  if  a  ship  in  the  course  of  the  voyage 
be  dismembered  by  the  perils  of  the  seas,"  if,  in  a  word,  she 
"  be  wrecked  in  pieceSy^  so  that  "  her  planks  and  apparel  be 
scattered  aiout  in  the  sea,^  this  is  a  clear  case  of  absolute 

(d)  See  Emerigon,  chap.  zviL  sect.  3.     Hatch,  6  Mass.  Rep.  465.,  cited  S  Phil- 
Yol.  ii.  p.  213.  ed.  1827.  lips  on  Ins.  495. 

(e)  Per  Mr.  J.  Sewall,  f  Murray  p. 
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total  loss  on  ship;  and  it  seems  equally  so  where,  though  Cases  of  abso- 

her  hull  may  still  hold  together,  yet  the  ship,  as  a  ship,  is  on^ship*and" 

destroyed,  and  subsists  only  as  a  wreck ;  nor  is  any  notice  goods  gene- 

of  abandonment  requisite  in  such  cases  to  entitle  the  assured  


to  claim  a  total  loss.  (/) 

The  great  ^fficulty  has  arisen  in  determining  when  perish-  In  case  of 
lUe  goods  shall  be  so  far  regarded  as  wholly  destroyed  and  goods, 
annihilated  within  the  true  meaning  of  these  words  in  in- 
luruioe  law,  as  to  give  the  assured  a  right  to  recover  the 
wliole  sum  insured  on  them  without  notice  of  abandonment : 
in  one  sense  commodities  of  a  perishable  nature  may  be  said 
to  be  wholly  destroyed  for  any  practical  purpose,  when,  by 
the  progress  of  decomposition  or  other  chemical  agency,  they 
biTe  undergone  a  physical  change  of  structure  so  as  no 
koger  to  remain  the  same  kind  of  thing  as  before :  in  such 
cue  the  thing  insured,  in  the  words  of  Emerigon,  '^  a  cessi 
iemter  en  essence j  et  dans  la  nature  qui  lui  est  propreJ^{g) 

The  question  then  is,  whether,  if  this  physical  change  of  Physical 
structure  have  had  its  origin  in  the  perils  insured  against,  tuJ^  by°decom^ 
this  is  an  absolute  total  loss  within  the  policy  on  the  com-  position. 
modities  so  destroyed:   thus,  suppose  hides,  fish,  fruit,  or 
other  perishable  iu*ticles,  to  have  become  changed  in  the 
course  of  the  voyage  by  the  agency  of  fermentation  or  putre- 
&ction  originating  in  sea-damage,  into  a  mass  of  rotten- 
ness, so  as  to  have  wholly  lost  all  saleable  value,  as  hides, 
fahj  or  fruity  though  they  may  produce  a  trifling  sum  if 
sold  for  fflue  or  manure,  is  this  an  absolute  total  loss  under 
the  policy? 

Reserving  the  further  discussion  of  this  question  for  another  Where  all  pos- 
place  (A),  we  will  proceed  to  give  some  illustrations  of  the  abie^chancTof' 
principle,  that,  where  the  thing  insured  is  placed,  by  the  procuring  the 
perils  insured  against,  in  such  a  position  that  it  is  totally  out  thing  insured 
of  the  power  of  the  assured  or  the  underwriter  to  procure  its  Ihis  is  a  case  of 

absolute  total 

loss. 
if)  Les  debrU  du  navire  naulrag^     &  Cr.  691.     See  also  Bell  v.  Nixon, 

cuttent,  mais  le  novtre  n'existe  plus.  Holt*s  N.  P.  Rep.  p.  425. 

Soierigoa,  Tol.  ii.    p.  213.   ed.   1827.  (^)  Chap- xvii.  sect.  S.  vol.  ii.  p.  213. 

Csmbridge  v.  Anderton,  Ry.  &  Mood.  ed.  1827. 

^    &  C.  1  Carr.  St  P.  213.  and  2  B.  (h)  See  Sects.  III.  and  IV.  post. 
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C&ncs  of  abso- 
lute total  loss 
on  ship  and 
goods  gene- 
rally. 

Foundering  at 
sea. 


Submersion. 


Every  efTectivc 
priTation  of 
the  »pe»  rtcupe* 
randi  continu- 
ing down  to 
the  time  of 
action  brought 
is  a  case  of  ab- 
solute total 
loss. 


arrival,  no  notice  of  abandonment  ia  requisite  to  give  the 
assured  a  claim  to  a  total  loss. 

Thus,  if  the  ship  founders  at  sea,  or  goods  go  in  bulk  to 
the  bottom  of  the  ocean,  so  as  to  leave  no  assignable  chance 
of  their  recovery,  this  is  a  clear  case  of  absolute  total  loss :  if, 
on  the  other  hand,  they  be  merely  submerged  in  shallow 
water,  so  that  there  is  a  chance  of  getting  them  up  agab, 
though  at  a  cost  probably  greater  than  their  value  when 
recovered,  this  is  only  a  constructive  total  loss,  and  the  assured, 
in  order  to  recover  the  whole  amount  of  the  insurance,  must 
give  due  notice  of  abandonment,  (z) 

On  the  same  principles,  the  assured,  on  the  expiration  of 
the  time  after  which  the  legal  presumption  arises  that  a 
missing  ship  has  foundered  at  sea,  may  claim  a  total  loss, 
without  notice  of  abandonment;  for  it  would,  indeed,  be 
absurd  to  require  from  the  assured  a  formal  abandonment  of 
his  chance  of  recovering  that  which  the  law  presumes  to  be 
irrecoverably  lost.  If,  however,  such  ship  should  ultimately 
chance  to  turn  up,  this  would  be  for  the  benefit  of  the  under- 
writers, who  might  claim  her  as  salvage,  (j) 

Every  effective  privation  of  the  spes  recuperandi  amounts  to 
an  absolute  total  loss:  if  the  thing  insured  be  in  the  hands  of 
strangers,  not  under  the  controul  of  the  assured ;  if,  by  any 
circumstances  over  which  he  has  no  controul,  it  can  never,  or 
within  no  assignable  period,  be  brought  to  its  original  desti- 
nation —  in  such  cases  the  circumstances  of  its  remaining  in 
specie  at  any  forced  termination  of  the  risk  is  of  no  import- 
ance. The  loss  is  in  its  nature  total  to  him  who  has  no  means 
of  recovering  his  property,  whether  his  inability  arise  from 
its  annihilation,  or  from  any  other  insuperable  obstacle.  (A) 


(t)  Anderson  V.  lloyal  Exch.  Comp., 
7  East,  38.  Doyle  v.  Dallas,  1  Mood. 
&  Rob.  48.  S.  L.  in  United  SUtes, 
see  t  Sewall  v.  United  St.  Ins.  Comp., 
11  Pickering*8  Rep.  90.,  cited  2  Pliil- 
lips  on  Ins.  260. 

(J)  Houstman  ».  Tliomton,  Holfs 
N.  P.  242.  Mr.  Marshall  says  the 
assured,  in  this  case,  may  recover  "  on 


abandonment^*  but  he  does  not  cite  any 
authority  which  shows  abandonment 
to  be  necessary;  in  the  United  States 
it  has  been  decided  not  to  be  requisite 
in  such  case,  f  Cambreling  r.  Al*Call, 
2  Dallison*s  Rep.  280.,  cited  S  Phillips, 
235. 

(k)  Sec  the  remarks  of  Lord  Abinger, 
S  Bingh.  N.  C.  S79. 
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In  such  cases,  if  the  privation  continues  effective  down  to  Cases  of  abso- 

the  time  of  action  brought,  the  assured  may  recover  a  total  od  ship  and 

loss,  though  he  has  given  no,  or  only  an  insufficient,  notice  of  ^^  ^^^ 

abtDdonment :  in  fact,  as  Lord  Ellenborough  says,  "  the  want  

of  abandonment  will  not  oust  the  party  of  his  claim  for  that 

▼hich  is,  in  fact,  either  an  average  or  a  total  loss,  as  the  case 

majbe:  where  there  is  an  abandonment,  the  risk  is  thrown 

on  the  underwriter ;  where  there  is  none,  the  party  takes  the 

chance  of  recovering  according  to  his  actual  loss(/),  i.  ^., 

iceording  to  the  nature  of  his  damnification  at  the  time  of 

action  brought,  (m) 

Goods  were  insured  "  from  London  to  the  Isle  of  France,   Goods  plun- 
dered by 
&C.:"  the  ship  was  wrecked  off  the  coast  of  that  island,  but  wreckers,  so  as 

some  of  the  goods  were  saved  from  the  wreck,  and  got  on  ^^e  into  the 
shore  there,  where,  however,  they  fell  into  the  hands  of  the  i>»nds  of  their 

1  mi       owners. 

oatiTea,  who  destroyed  part,  and  plundered  the  rest.     The  Bondrett  o. 
assured  claimed  a  total  loss.     It  was  objected  to  his  claim,   Ho?t!^N*.  P. 
that  he  had  given  no  notice  of  abandonment.     Sir  Vicary   i*^- 
Gibbs  overruled  the  objection,  and  said  ^^  an  abandonment  is 
not  necessary  to  make  this  a  total  loss:  the  portion  of  the  goods 
which  were  saved  from  the  wreck,  though  got  on  shore,  tiever 
came  again  into  the  hands  of  the  owners :  it  is,  therefore,  a 
total  lots  to  them:'  (n) 

Goods  having  been  insured  on  a  Baltic  risk,  the  ship.  Goods  s^iwd 
while  under  repair  in  a  Swedish  port,  was  seized  and  detained  and  never  re- 
by  orders  of  the  Swedish  government :  the  assured,  on  receipt  '^^^^  ,, 
of  this  intelligence,  gave  a  notice  of  abandonment,  which  was  Andrews, 

,  °  .  .    .  15  East,  13. 

too  late,  and  wholly  inoperative :  afterwards,  and  about  two 
mouths  before  action  brought,  the  goods  themselves  were 
seized  and  unladen  by  a  military  force  acting  under  the 
orders  of  the  Swedish  government,  and  never  restored :  it  was 
contended  that,  as  the  notice  of  abandonment  given  on  hear- 
iiig  of  the  ship's  detention  was  invalid,  the  assured  could  not 


(0  Per  Lord  Ellenborough  in  Mel-         (n)  Bondrett  v,  Hentigg,  IIoIt*s  N. 
^v.  Andrews,  15  East,  15.  P.  Rep.  149. 

(•)  Per     Lord    Ellenborough     in 
If'Ifer  r.  Hcndenon,  4  Maule  &  Sel. 

58i 
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Cases  of  abso* 
lute  total  loss 
on  ship  and 
goods  gene- 
rally. 


Where  goods, 
are  taken  out 
of  ship,  con- 
demned and 
sold,  and  pro- 
ceeds not  re- 
stored before 
action  brought, 
no  notice  of 
abandonment  is 
necessary  to 
make  the  loss 
total. 
Mullett  r. 
Shedden, 
IS  East,  304. 


AliieTt  where 
goods  afler 
seisure  and 
condemnation 
remain  on 
board  ship 
unsold  and 
are  finally 
restored. 


Remarks  on 
this  ca^e. 


rely  upon  the  subsequent  seizure  of  the  goods  as  an  absolute 
total  loss.  The  courts  however^  held  that^  as  in  this  case  the 
loss  on  the  goods  continued  absolutely  total  at  the  time  of 
action  brought^  the  plaintiff  might  recoyer  accordingly^ 
without  any  notice  of  abandonment,  {o) 

A  cargo  of  saltpetre  having  been  shipped  in  the  East 
Indies  by  an  American  citizen,  under  license  from  the  com- 
pany,  was  insured  on  his  account  fof  a  voyage  from  Calcutta 
to  a  port  of  discharge  in  the  United  States :  the  ship,  with 
the  saltpetre  on  board,  having,  in  the  course  of  thi^  voyage, 
touched  at  the  Cape  of  Good  Hope,  was  seized  and  detained 
there  by  a  British  man-of-war,  and  the  saltpetre  libelled  in 
the  Vice  Admiralty  Court,  under  decree  of  which  it  was 
unshipped  and  sold  at  the  Cape^  for  the  benefit  of  the  captors : 
subsequently  (before  action  brought)  this  decree  was  reversed 
on  appeal,  and  the  property,  or  the  proceeds  of  the  sale, 
directed  to  be  restored  to  the  agents  of  the  assured,  upon 
payment   of  the  captor's  costs;    but  down   to   the  time   of 
action  broughty  no  part  of  the  saltpetre^  or  of  the  proceeds 
of  the  sale,  had  been  received,  either  by  the  assured  or  his 
agent.      The   assured   having   claimed  a  total   loss,  it  was 
objected  that  he  had  given  no  valid  notice  of  abandonment 
Lord  Ellenborough,  however,  and  the  Court  of  King's  Bench 
held  that  no  such  notice  was  necessary  under  the  circum- 
stances.    *^  If,"  said  his  lordship,  ^^  instead  of  the  saltpetre 
having  been  taken  out  of  the  ship  and  sold,  and  the  property 
devested,  and  the  subject  matter  lost  to  the  owner,  it  had  re- 
mcdned  on  board  tlie  ship,  and  been  restored  at  last  to  the 
owner,  I  should  have  thought  there  was  much  in  the  ar- 
gument, that,  in  order  to  make  it  a  total  loss,  there  should 
have   been  notice  of  abandonment,   and   that   such  notice 
should  have  been  given  sooner :  but  here  the  property  itself 
was  wholly  lost  to  the  owner,  and,  therefore,  the  necessity  of 
any  abandonment  was  altogether  done  away,^^(j)) 

In  .this  case,  as  it  was  remarked  by  Lord  Ellenborough 


(o)  Mellisho.  Andrews,  15  East,  13.     304.     See  judgment  of  Lord  Ellcnbo- 
Ip)  Mullett   V.    Shedden,  13  East,     rough,  ibid.  Sia 
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and  Mr.  J.  Bayley  in  the  course  of  the  argument,  no  circum-  Cases  of  abso- 
itance  had  hiqppened  before  action  brought  <*  to  make  the  on  ship  and 
original  detention  (which  was  the  cause  of  loss  alleged  in  the  ^[JJ^  ^"®" 

declaration)  less  than  a  total  loss;  "the  assured,"  said  Lord   

EUenboroogh,  **  stands  upon  the  actual  destruction  as  to  him 
rftbe  thing  insured,  which  precludes  the  necessity  of  any  notice 
to  abandon  tt"  {q)  The  effectiye  privation  of  his  property 
continued  total  as  to  the  assured  down  to  the  time  of  bringing 
his  action :  and  this  is  the  true  point  of  distinction  upon 
which  the  case  rests. 

If,  indeed,  goods  are  seized  and  confiscated  by  a  hostile  Con6scation  of 
goveroment,  subject  to  a  pending  claim  for  their  restoration,  ^y  y^lxi^^ 
which  ultimately  results  in  the  restoration  of  a  part  of  the  «»t"ution  of 

^  ^  *  ^      part  before  ac- 

goods,  or  their  proceeds,  into  the  hands  of  the  assured  or  his  fore  action 
agents,  before  action  brought  —  in   such  case  the  assured  toul^loss*only 
cumot  recover  for  a  total .  loss  without  having  iriven  due  T^**"?  "°***^*  °^ 

°    °  abandonment 

notice  of  abandonment.     Thus,  where  sugars,  insured  from  has  been  given 

__  ftfid  Accented  * 

London  to  Rotterdam,  were,  on  arrival  there,  seized,  and  otherwise  an 
tfterwards  confiscated  and  sold,  by  the  orders  and  for  the  xulm^»*^ 
benefit  of  the  Dutch  government,  but,  in  consequence  of  Edwards, 

r   1/.     1  1  1  .1       12  East,  488. 

itrong  remonstrances,  naif  the  proceeds  were  subsequently 
refitored,  and  paid  to  the  consignees  in  Rotterdam,  who 
handed  them  over  to  the  assured  —  Lord  EUenborough  in- 
timated that  the  assured,  after  such  restoration,  could  not 
have  brought  his  action,  and  recovered  as  for  a  total  loss, 
nnleas  he  had  given  due  notice  of  abandonment,  (r) 
In  a  similar  case,  where  coffee  had  been  seized  and  con-  Goldsmid  ». 

Gillies. 

fiscated  by  the  Danish  government,  but  the  consignees  abroad  4  Taunt  802. 
were  allowed  to  conduct  the  sale,  and  to  re-imburse  them- 
selves, out  of  the  proceeds,  the  amount  of  the  bills  which  they 
liad  accepted  and  paid  on  account  of  the  assured  upon  the  credit 
of  the  consignment,  Mr.  J.  Gibbs  said,  "  If  the  plaintiff  had 
brought  an  action  after  this  salvage  (1.  e.  the  amount  received 
l>7  him  from  the  consignees  on  their  acceptances,  and  which 
iiad  been  allowed  them  out  of  the  proceeds  of  the  sale)  for  a 

(7)  Mulletti;.  Shedden,  13  East,  309.     case,  as  far  as  it  applies  to  the  distinc- 
(r)  Tunno  o.  Edwards,  12  £ast,488.     tion  now  in  question. 
&idi  leems  to  be  the  true  result  of  the 
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Cases  of  abso- 
lute  total  loss 
on  ship  and 
goods  gene- 
rally. 


Result  of  these 
cases. 


Where  thing 
insured  sub- 
sists in  specie, 
and  there  is  a 
chance  of  its 
recovery,  no- 
tice of abandon- 
ment 19  neces- 
sary to  make  a 
total  loss. 

Where  there  is 
no  such  chance, 
the  fact  of  its 
subsisting  in 
specie  at  the     . 
time  of  the 
casualty  or 
sale,  is  of  no 
importance. 


total  I0SS9  the  defendant  would  have  non-suited  him  for  want 
of  an  abandonment.  I  do  not  state  that^  upon  seizure*  the 
plaintiff  might  not  sue  for  a  total  loss  without  abandonment, 
but,  after  the  restoration^  no  abandonment  having  been  declared 
in  the  meantime,  that  which  was  for  a  time  a  total  loss  became 
an  average  loss ;  and  then^  all  that  is  restored^  is  restored  for 
the  benefit  of  the  assured^  not  of  the  underwriter.''  {s) 

In  these  two  cases  the  point  as  to  notice  of  abandonment 
was  only  indirectly  raised;  and  the  true  result  of  both 
appears  simply  to  be :  that  the  assured,  on  seizure  and  con- 
fiscation of  his  goods,  may  claim  a  total  loss  without  notice 
of  abandonment,  if  he  pleases ;  that,  if  no  restoration  takes 
place  before  action  brought,  he  may  recover  in  such  action 
the  whole  amount  he  claims :  but  if,  before  that  time,  a 
restoration  of  any  part  takes  place,  he  can  only  recover  an 
average  loss ;  in  order  to  recover  as  for  a  total  loss  under 
such  circumstances,  in  any  event,  he  must  give  due  notice  of 
abandonment.  In  fact,  as  Lord  Ellenborough  says  in 
Mellish  V.  Andrews,  "  where  there  is  an  abandonment,  the 
risk  is  thrown  on  the  underwriters;  where  there  is  no 
abandonment,  the  party  takes  the  chance  of  recovering 
according  to  his  actual  loss."  {t) 

In  the  case  of  Tunno  v.  Edwards,  Lord  Ellenborough 
says,  ^^  Is  it  not  an  established  and  familiar  rule  of  insurance 
law  that,  where  the  thing  insured  subsists  in  specie,  and  there 
is  a  chance  of  its  recovery,  in  order  to  make  it  a  total  loss 
there  must  be  an  abandonment  ? "  This  is,  no  doubt,  the 
rule ;  but  then  both  its  terms  must  be  carefully  attended  to ; 
the  mere  fact  that  the  thing  insured  subsists  in  specie  at  the 
time  of  the  loss  docs  not  render  it  necessary  to  give  notice 
of  abandonment,  unless  there  is  also  at  that  time  a  chance  of 
its  recovery :  where  there  is  no  such  chance,  the  mere  cir- 
cumstance of  its  subsisting  in  specie  at  the  time  of  the 
casualty  is  of  no  importance.     "  The  loss,"  as  Lord  Abbger 


(f)  Goldsmid  v.   Gillies,  4  Taunt.         {t)  Mellish  r.  A ndrctrs,  15  East,  16. 
802. 
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says,  "is,  in  its  nature^  total  to  him  who  has  no  means  of  Cases  of  abso- 

recovering  his  property,  whether  his  inability  arise  from  its  <,„  «hip^onr' 

innihilation,  or  from  any  other  insuperable  obstacle."  (?/)  ^^^^  ^^"^'* 

Even  where  such  a  loss  has  taken  place,  followed  by  sale,  —■ — ; 

I  1  \  •  .  •  1  Assured,  bv 

the  assured  may,  by  his  own  conduct,  in  electing  to  take  to  taking  to  pVo- 
the  proceeds  of  the  sale,  instead  of  making  his  claim  against  ^^^^  J*„i^  J;*;,, 
the  underwriters,  if  he  thereby  alters  the  position  of  facts,   '»^J:*  ^'^  recover 

.      .  ...  as  for  a  tutal 

80  as  to  afreet  their  interests,  forfeit  his  claim  to  recover  for  loss, 
a  total  loss,  (v) 

And  so,  e  canversoy  even  in  a  case  where  they  would  other-   So  the  under- 
wise  be  entitled  to  notice  of  abandonment,  the  underwriters,  his  own  con- 
by  their  own  conduct,  may  forfeit  the  right  to  insist  upon  it :   ^^^^^  toToUcr 
u,  where  the  assured,  on  hearing:  that  his  ship  has  put  into  ^f  abandon- 
port  to  repair  in  a  disabled  state,  expresses  his  desire  to  the 
underwriters  to  abandon,  but  they  dissuade  him  from  it,  and 
order  the  repairs  to  be  made  at  their  expense :  this  supersedes 
the  necessity  for  any  notice  of  abandonment,  and  the  assured, 
without   it,   may  recover  the  whole    amount   of   the   in- 
nrance.  (tr) 


Sect.  IL  Absolute  total  Lqss  of  Ship  in  cases  of  Wreck,  or 

Irreparability  followed  by  Sale. 

§  366.  Where  the  ship  in  the  course  of  the  voyage  and  by  Absolute  total 
the  agency  of  the  perils  insured  against,  becomes  an  absolute  cases  of  wreck, 
wreck — where  she  has  been  broken  in  pieces  and  dismembered,  ^J/"  Allowed 
80 that  "her  planks  and  apparel  are  scattered  on  the  sea(x)  ;'*  by  sale, 
tins  is  a  case  of  absolute  total  loss  on  ship,  "  although  the  Where  the*  hip 

•  Sm      ^      * 

whole  or  a  greater  part  of  the  fragments  may  reach  the  shore  "JcrfTno  no- 
M  wreck."  (y)    In  such  case  it  is  quite  clear  that  the  ship,  -ticeofaban-' 


donnient  is  re- 
quisite* 


(■)  Per  Lord  Abinger  in  Boux  r.  (w)  Da  Costa  o.   Newnham,  2  T. 

SilTador,  S  Bingh.  N.  C.  879.  Rep.  407. 

(r)  Mitchell  v.  Edie,  1  T.  Rep.  608.  (x)  Per    Dallas    C.  J.   in   BeU   v. 

And  we,  per  Lord  Abinger,  Roux  r.  Nixon,  Holt's  N.  Pr.  423. 

SilTador,  3  Bingh.  N.  C.  286.     See,  (y)  Opinion  of  the  Judges  delivered 

«*»!&?.  AUwood  V,  Henckell,  Park  to  the  House  of  Lords,  in  Irving  v, 

o«  Ini.399.  8th  ed.  Manning,  8th  July,  1847. 
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Absolute  total 
loss  of  ship  in 
cases  of  wreck, 
or  irrcpara- 
bility  followed 
by  sale. 


And  the  rule 
is  the  same 
where  the  ship, 
though  her 
planks  may 
hold  together, 
is  yet  so  da- 
maged  that  she 
cither  cannot 
be  repaired  at 
all  so  as  to  keep 
the  sea  as  a 
ship,  or  only  so 
repaired  at  a 
cost  f^reater 
than  her  value 
when  repaired, 
and  is  couse- 
qtiently  sold 
where  she  lies- 


In  such  cases, 
it  is  not  the 
sale  which 
makes  the  loss 
absolutely  total, 
but  the  state  of 
damage  to 
wliich  the  ship 
has  been  re- 
duced before 
the  sale,  and 
which  makes 
that  measure 
necessary. 


as  a  shify  is  totally  destroyed ;  —  the  ship  has  perished,  only 
the  wreck  remains.  Les  debris  du  navire  naufragi  exisiemt 
mais  .le  navire  rCexiste  plus,  (z) 

No  doubt,  accordingly,  has  ever  existed,  that  in  a  case  of 
this  kind  the  assured  may  recover  the  whole  amount  of  the 
insurance  without  any  notice  of  abandonment,  it  being  under- 
stood that  the  wreck  which  comes  to  hand  is  a  salvage  for  the 
benefit  of  the  underwriter. 

It  is  now  also  established  by  the  recent  course  of  our 
jurisprudence,  that,  although  the  damage  done  to  the  ship 
by  the  perils  insured  against,  be  somewhat  short  of  this 
complete  wreck,  or  actual  dismemberment,  although,  that  is, 
her  hull  may  hold  together^  and  the  form  of  a  ship  remain  — : 
yet,  if  the  damage  be  so  great  as  to  make  it  wholly  imposm- 
ble  for  the  master,  by  any  means  in  his  power,  to  repair  her 
so  as  to  keep  the  sea  as  a  ship,  or  to  do  so  except  at  a  cost 
that  would  exceed  the  ship's  value  when  repaired ;  and  the 
master  consequently,  acting  bond  fide  and  as  a  prudent  owner 
would,  if  uninsured,  sells  the  ship  where  she  lies — the  assured 
may  treat  this  as  an  absolute  total  loss  of  the  ship,  and 
recover  the  whole  amount  of  the  insurance,  without  giving 
notice  of  abandonment,  {a) 

It  must,  however,  carefully  be  borne  in  mind  in  these 
cases,  that  it  is  not  the  mere  fact  of  sale  which  entitles  the 
assured  to  recover  without  notice  of  abandonment;  in  the 
language  of  !Mr.  J.  Bayley,  "  there  is  no  such  head  qftnsur^ 
ance  law  as  loss  by  sale  (i) ; "  that  which  entitles  the  assured 
to  treat  the  loss  in  such  cases  as  absolutely  total,  is  the  state 
to  which  the  ship  lias  been  reduced  by  the  perils  insured 
against  previous  to  the  sale,  and  which  alone  justified  the 


(z)  Emerigon,  chap.  xvii.  sect.  3. 
vol.  ii.  p.  213.  ed.  1827. 

(a)  Idle  V.  Royal  Exch.  Ass.  Comp., 
3  Moore,  115.,  8  Taunt.  755.  Robert- 
son V.  Clarke,  1  Bingh.444.  Robert- 
son V.  Carruthers,  2  Stark.  571.  Cam- 
bridge V.  Anderton,  Ry.  &  Mood.  60., 
1  Carr.  &  P.  213.  S.  C.  2  B.  &  Cr. 
691.  Doyle  v.  Dallas,  1  M.  &  Rob. 
48.     Gardner  V.  Salvador,  ibid.  116.; 


and  see  judgment  of  Lord  Abinger  in 
Roux  V.  Salvador,  3  Bingh.  N.  C.  288. 
overruling  the  earlier  cases  of  All  wood 
0.  Henckell,  Park  on  Ins.  399.  8th  ed. 
Hodgson  V,  Blackiston,  ibid.  400.  note; 
and  also,  as  to  this  point,  tbe  judgment 
of  Tindal  C.  J.  in  Roux  v.  Salvador* 
1  Bingh.  N.  C.  526. 

(6)  In  Gardner  v,  Salvador,  1  Mood. 
&  Rob.  117. 
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master  in  selling.     The  loss,  in  fitct,  before  the  sale,  must  be  Absolute  total 
total,  independentlj  of  the  election  of  the  assured  to  treat  it  as  cases^of  wi^, 
sudb,  in  order  to  enable  the  assured  after  the  sale,  to  recover  biiit3Tif*'ed 
for  it  as  a  total  loss  without  notice  of  abandonment.     Where  ^y  ^^ 
Aos  is  not  so,  and  a  notice  of  abandonment  would  otherwise 
be  requisite,  in  order  to  show  that  the  assured  elects  to  treat 
it  as  a  total  loss,  the  mere  fact  of  the  sale  will  not  excuse  the 
want  of  such  notice,  (c) 

Uie  following  is  the  leading  case  by  which  the  above 
poiitkm  has  been  established  in  our  jurisprudence. 

A  timber  laden  ship,  insured  from  Quebec  to  Bristol,  in  Cambridge  v. 
iufii^  down  the  St.  Lawrence,  struck  upon  the  rocks,  and  Ry.  &  MooL 
got  80  fiet  set  diat  the  master,  after  making  every  possible  ^L}  ?^  ? 
eflbrt,  could  not  get  her  off,  but  was  obliged  to  leave  her  there  c.  69i.; 
oposed  to  a  heavy  sea  ((f);  having  procured  surveyors,  and,  Ryi.  203. 
nnongst  others,  a  Lloyd's  agent  from  Quebec,  to  examine  the 
icnel,  she  "^as  found  to  be  so  damaged,  that,  although  still 
retaining  the  form  of  a  ship,  she  was  only  saved  from  going 
to  pieees  by  the  timber,  which  formed  the  greater  part  of  the 
OKgo;  and,  in  the  judgment  of  the  surveyors,  the  expense  of 
gettii^  her  off  the  rocks  (if  that  could  be  accomplished),  and 
icpuring  her,  would  exceed  her  value  when  repaired :  they, 
therefore,  advised  the  master  to  sell  her,  which  advice  he, 
being  ignorant  of  the  insurance,  complied  with,  and  accord- 
ing sold  her  in  Quebec,  with  her  register ;  the  purchaser, 
baring  succeeded  in  getting  her  off  the  rocks,  repaired,  and 
lent  her  on  another  voyage,  at  the  outset  of  which  she  was 
krt  in  the  Gulf  of  St.  Lawrence ;  the  plaintiff,  who  had 
never  given  any  notice  of  abandonment,  brought  his  action 
fiir  a  total  loss. 

It  was  contended,  for  the  defendant,  that,  as  the  ship  still 
e&Bted  as  a  ship  at  the  time  of  the  casualty,  and  was  sold, 

m 

(<)  See  the  Terj  able  argument  of  were  washed  on  shore,  the  stem  and 

lir./.lljnil0(tlienatthebar)in  Roux  gripe  were  gone,  and   the  ship   was 

K  Sihador,  S  Kogfa.  N.  C.  270.  bilged,  hogged,  and  twisted  in  such  a 

(f)  Before  the  master  1^  the  ship  manner  that  he  considered  it  impossi* 

^  fD  to  Quebec  Ibr  advice^  he  bad  blc  to  make  her  seaworthy."   From  the 

^vnd^  00  exmadnMliMDf  **  that  the  keel  report  of  the  case  in  4  Dowl.  &  Ryi. 

^S09$§n9BM»d  ally  and  pieces  of  it  204. 
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Absolute  total 
loss  of  ship  in 
cases  of  wreck, 
or  irrepara- 
bUity  followed 
by  sale. 

Ix>rd  Tenter- 
den  to  the  jury 
at  N.  Pr. 


Judgment  of 
the  court  in 
Banc. 


Remarks  on 
the  case. 


not  as  a  wreck  to  be  broken  up,  but  as  a  ship,  with  her 
register,  to  make  another  voyage,  the  sale  was  not  justified ; 
at  all  events,  it  was  urged  that  the  plaintiff  could  not  recover 
a  total  loss  without  notice  of  abandonment. 

Lord  Tenterden,  before  whom  the  case  was  tried,  told  the 
jury  that  the  question  was,  whether  this  was  a  total  or  partial 
loss;  and  that,  in  considering  that  question,  they  should 
look  not  so  much  at  the  acts  of  the  parties,  wliether  buyers  or 
sellers,  as  at  the  state  of  the  ship  itself  "  If,"  said  his  lordship, 
"  the  jury  are  of  opinion  that  this  vessel  could  not  be  re- 
paired at  all,  or  that  she  could  not  be  repaired  without  incur- 
ring an  expense  equal  to,  or  greater  than,  her  value,  then  I 
shall  hold,  t/iat,  although  she  may  exist  in  the  form  of  a  vessel, 
and  be  afterwards  sold  with  her  register,  the  plaintiff  will 
be  entitled  to  recover  as  for  a  total  loss,  with  benefit  of 
salvage."  (c) 

When  the  case  came  before  the  court  in  banc,  his  lordship 
said,  ^^  If  the  subject-matter  of  insurance  remained  a  ship,  it 
was  not  a  total  loss ;  but  if  it  were  reduced  to  a  mere  con- 
geries of  planks,  the  vessel  was  a  mere  wreck :  the  name  you 
may  think  fit  to  apply  to  it  cannot  alter  the  nature  of  the 
thing."  Mr.  J.  Bayley,  on  the  same  occasion,  said,  "  I  take 
the  legal  principle  to  be  this :  if,  by  means  of  any  of  the  perils 
insured  against,  the  ship  ceases  to  retain  that  character,  and 
becomes  a  wreck,  that  is  a  total  loss,  and  the  master  may  sell 
her,  and  the  assured  may  recover  for  a  total  loss,  without 
notice  of  abandonment."  (/) 

It  is  evident,  from  the  above  statement  of  the  case  (which 
is  founded  upon  a  collation  of  the  two  Nisi  Prius  reports 
with  those  in  banc),  that  the  ship  at  the  time  of  the  sale 
was,  as  Lord  Tenterden  says,  "  a  mere  congeries  of  planks," 


(e)  Ry.  &  Mood.  61.;  and  see,  also, 
1  Carr.  &  P.  214. 

(/)  Cambridge  v,  Anderton,  2  B.  & 
Cr.  691.,  4  Dowl.  &  Ryl.  203.,  S.  C. 
Ilyl.  &  Mood.  60.,  1  Carr.  &  P.  213. ; 
see  S.  P.  Robertson  v.  Garke,  1  Bing. 
445.,  8  More,  622,  where  the  loss  was 


also  held  total  without  notice  of  aban- 
donment ;  see  also  Allen  o.  Sugrue, 
8  B.  &  C  561.,  3  M.  &  Ryl.  9.  at 
N.  P.,  Danson  &  Lloyd,  188.  :  in  this 
case,  however,  as  appears  by  the  N.  P. 
report,  notice  of  abandonment  teat 
given. 
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retaining  the  fonn  of  a  ship  indeed^  but  so  far  damaged  as  to  Absolute  total 
have  ceased  to  exist  for  any  useful  purposes  as  a  ship.    "  She  cases  of  wreck, 
was,  therefore,"  as  Lord  Tenterden  expressed  himself  in  a  biiu"  foUowed 
subsequent  case,  "  no  longer  to  be  deemed  a  ship,  but  rather  by  sale, 
materials  for  another  ship."  (^) 

And  the.  case  is  a  direct  authority  for  the  position,  that 
when  a  ship  reduced  to  such  a  state  is  sold  abroad,  the 
plaintiff  need  give  no  notice  of  abandonment  in  order  to 
recover  as  for  a  total  loss. 

In  a  subsequent  case  the  oioner  of  a  ship  which  had  sunk,  Doyle «.  Dallas, 
m  Buenos  Ayres  Boads,  sold  her  as  she  lay,  because,  in  the  4g^ 
opinion  of  surveyors,  among  whom  was  a  Lloyd's  agent,  the 
expense  of  raising  her  (even  if  she  could  be  raised  at  all)  would 
probably  be  more  than  she  was  worth :  it  was  admitted  that  no 
effectual  notice  of  abandonment  was  in  fact  given  ;  and  the  ques- 
tion as  to  the  totality  of  the  loss  was  put  entirely  upon  the 
pomt,  whether  the  sale  was  justified  under  the  circumstances.  , 
The  jury  having,  upon  the  facts,  found  that  the  sale  was  not 
jortified,  a  verdict  passed  for  the  defendant,  which  the  court, 
on  application  for  a  new  trial,  refused  to  disturb  (A):  had 
their  decision  been  the  other  way,  it  certainly  appears,  from 
the  whole  tenor  of  Lord  Tenterden's  summing  up,  that  the 
want  of  notice  of  abandonment  would  have  been  held  no 
objection  to  the  plaintiff's  right  to  recover  for  a  total  loss : 
and  the  case,  in  this  view,  is  ian  authority  for  the  position 
that  a  sale  of  ship  by  the  owner  abroad,  if  justified  by  the 
i^parent  impossibility  of  recovering  the  ship  at  all,  or  at  an 
expense  less  than  her  worth  when  recovered,  gives  a  right  to 
daim  the  whole  amount  of  the  insurance  without  notice  of 
abandonment. 

In  another  case,  which  came  before  the  court  very  shortly  Gardner  v. 
afterwards,  a  total  loss  was  claimed  upon  a  ship  which  had  j -^^l^x,*^ Rob. 
been  driven  on  rocks  in  the  course  of  her  voyage,  and  sold  ^^^' 
by  the  master  where  she  lay,  under  the  advice  of  surveyors, 
who  were  of  opinion  that  she  was  a  complete  wreck  and  that 

is)  In  Allen  v,   Sugruc,  Dans.  &     48.,  ruling  of  Lord  Tcntcrdcn.  p.  54. 
LIJ93.  This  case  will    be    citod    at   greater 

(0  Dojle  V.  DnllaSi  1  Mood.  &  Rob.     length  in  the  next  chapter. 
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Absolute  total 
lofis  of  ship  in 
cases  of  wreck, 
or  irrepar^- 
hilitr  followed 
by  sale. 

Summing  up 
of  Mr.  J.  Bay- 
ley. 


Result  of  thcl 


Tlie  authority 
of  Cambridge 
V.  Anderton 
doubted  by  Ch. 
J.  Tindal,  in 
Koux  r.  Sal- 
vador, 

1  Bingh.  N.C. 
539—^44. 


it  was  impossible  to  get  Iter  off:  no  notice  of  abandonment  is 
stated  to  have  been  given,  and  no  point  as  to  want  of  notioe 
appears  to  have  been  raised.  Mr.  J.  Bayley  said  to  the  jury, 
^^  The  question  in  this  case  is,  whether  you  are  satisfied  there 
has  been  a  total  loss  by  the  perils  of  the  seas.  I  know  of  no 
such  head  in  insurance  law  as  loss  by  sale.  If  the  situation 
of  the  ship  be  such  that  by  no  means  within  the  master^ s  reach 
it  can  be  treated  so  as  to  retain  the  character  of  a  ship,  then  it 
is  a  total  loss.  If  tlie  master,  by  means  within  his  reach, 
can  make  an  experiment  to  save  it,  with  a  fair  hope  ofrestorinff 
it  to  the  character  of  a  ship  (1.  e.  a  sea-going  vessel),  he  cannot, 
by  selling,  turn  it  into  a  total  loss.  Bona  fides  in  the  master 
will  not  decide  the  question,  for  if  he  sells  erroneously  what 
is  entitled  to  the  character  of  a  sliip,  though  he  thinks  it  a 
wreck,  it  will  not  do."  (i) 

It  appears,  then,  that  these  authorities  support,  or,  at  all 
events,  are  not  inconsistent  with,  the  position  established  by 
Cambridge  v.  Anderton,  that,  when  a  ship  is  sold  by  the 
master,  or  owner  (y),  under  such  circumstances  that,  though 
her  timbers  hold  together,  though  she  may  not  have  lost  the 
form  of  a  ship,  yet  she  has  ceased  to  exist  for  any  useful 
purposes  as  a  ship,  and  become  a  mere  congeries  of  planks, 
the  cost  of  repairing  which,  so  as  to  restore  to  it  its  character 
as  a  sea-going  ship,  would  exceed  its  worth  when  so  repaired, 
this  is  a  case  of  absolute  total  loss  on  ship,  for  which  the 
assured  may  recover  without  notice  of  abandonment. 

In  the  case  of  Roux  u.  Salvador  (the  facts  of  which  we 
shall  have  to  consider  in  the  next  article),  when  it  first  came 
before  the  Court  of  Common  Fleas,  Mr.  Chief  J.  Tindal 
dissented  from  the  doctrine  of  the  case  of  Cambridge  t;.  An- 
derton as  opposed  to  the  weight  of  previous  authorities, 


(1)  Gardner  r.  Salvador,  1  Mood. 
&  Rob.  116.,  in  Tanner  v,  Bennett, 
Rv.  &  Mood.  183. :  and  also  in  Un- 
derwood  v.  Robertson,  4  Campb.  138., 
where  a  total  loss  was  claimed  on  sale 
of  ship  abroad,  no  notice  of  abandon- 
ment appears  to  have  been  given,  and 
no  objection  made  to  the  want  of  it. 


(»  It  makes  no  difierence  which. 
Doylc  V.  Dallas,  1  Mood.  &  Rob.  48. 
Allen  f».  Sugrue,  Dans.  &  LI.  188., 
8  B.  Sc  Cr.  561.  See  also  tlie  dicU  of 
Ch.  J.  Dallas  in  Idle  p.  Royal  Exch. 
Ass.  Comp.,  3  Moore,  148.,  8  Taunt 
774. 
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espedaUj  to  tbe  two  Nisi  Prius  decisions  of  All  wood  v.  Absolute  total 
Henckell  and  Hodgson  t;.  Blackiston^  which  he  regarded  as  (^V  wreck, 
laying  down  the  proposition,  without  any  limitation,  that  a  um>  "^P^f*"  ^ 
notioe  of  abandonment  is  necessary,  thongh  ship  and  cargo  by  sale. 
hiie  been  sold  and  converted  into  money,  at  the  time  when 
the  notice  of  loss  is  received,  (k) 

These  cases,  however,  only  show  that  the  mere  fact  of  sale  Cases  of  Hodg- 
ahoid,  irrespectioe  of  the  state  of  the  ship  or  cargo  which  led  iston  and 
Is  wnt  juMt^ied  Uj  does  not  constitute  an  absolute  total  loss,  ^'J^^^*^' 
though  the  assured  may  receive  intelligence  at  one  and  the  sidered. 
ame  time  of  the  loss  and  the  sale.     In  the  case  of  Hodgson 
Si  Uackiston  (J)  no  facts  are  stated  at  all,  but  merely  the 
pd]ici{de  laid  down  without  any  qualification.    In  Allwood  v. 
Henckell  (m)  the  facts  were,  that  a  ship,  with  cargo,  insured  Allwood  v, 
for  a  hcHneward  voyage  from  Jamaica  to  London,  having  pa°|^  399  g^j, 
been  captured  by  the  French  and  recaptured,  was  carried  ed. 
into  Ant^ua  by  the  rccaptors,  and  there  sold,  under  a  vice- 
admiialty  decree,  by  a  prize  agent,  who  held  the  proceeds 
fcHT  those  concerned,  subject  to  the  recaptors'  salvage ;  the 
mured,  who  received  news  of  the  loss  and  of  the  sale  at  the 
same  time,  at  first  elected  to  take  to  the  proceeds,  but  sub- 
sequently gave  notice  of  abandonment,  which,  being  out  of 
time,  was  treated  as  a  nullity,  and  then  brought  his  action 
for  a  total  loss :  it  was  contended  that,  as  in  this  case  the 
property  had  been  sold  and  converted  into  money  before  the 
parties  knew  where  the  ship  was  taken  to,  the  loss  was  absolutely 
total  in  its  nature^  and  no  notice  of  abandonment  was  neces- 
Btfj.    Lord  Kenyon,  though  he  gave  no  decided  opinion 
on  the  point,  inclined  to  think  that  the  case  was  the  same  as  if 
the  property  /lad  remained  in  specie  at  Antigua,  and  had  not 
km  sold;  and  the  verdict  was  ultimately  taken  for  an  average 

l086.(ff) 


W  See  Jadgment  of  Tindal  Ch.  J.         (m)  Allwood  t;    Henckell,  Park  on 
a  Rooz  V.  Salvador,  1  Bingh.  N.  C.     Ins.  399.  8th  ed. 
599-^4.  (n)  Ibid. 

(0  Hodgacm  v.  Blackistou,  Park 
«  Ini.  400.  note,  8th  ed.,  Marsh,  on 
In.  €11. 
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AI:Kolute  total 
lo&s  of  ship  in 
cases  of  wreck, 
c»r  irrcpnra- 
bility  followed 
by  sale. 

Tlicse  cases  not 
inconsistent 
with  Cam- 
bridge  p.  An- 
derton. 


Doctrine  of 
Cambridge  v» 
Andertou  re- 
cognised and 
reaffirmed  by 
the  Court  of 
Exchequer 
Chamber  in 
Roux  V.  Salva- 
dor, 5  Bingb. 
N.  C.  266. 

Where,  how- 
ever, ship  sub- 
sists in  specie, 
as  a  ship,  when 
assured  first 
receives  notice 
of  loss,  he  can- 
not, by  electing 
to  sell  mstead 
of  repairing, 
entitle  himself 
to  claim  a  total 
loss  without 
notice  of  aban- 
donment. 


ISTartin  o. 

Crokatt, 

H  East,  4G5, 


» 

It  is  clear  that  this  casc^  when  its  facts  are  looked  to,  is  so 
authority  against  the  doctrine  of  Cambridge  t?.  Anderton: 
here  nothing  is  stated  with  regard  to  the  state  of  damage  to 
which  the  property  was  reduced ;  for  any  thing  that  appears 
to  the  contrary,  the  sale  was  wholly  unjustifiable :  the  ship 
might  have  been,  and  in  all  probability  was,  subsisting  in 
specie  as  a  ship ;  though  part  of  the  cargo  was  plundered,  the 
rest,  for  all  that  appears  to  the  contrary,  might  have  been 
forwarded :  the  case,  in  facty  merely  shows  that  there  is  no 
such  head  in  insurance  laxo  as  loss  by  sale ;  in  other  words, 
that  the  mere  fact  of  sale  abroad,  before  notice  of  loss 
received,  does  not  dispense  with  notice  of  abandonment, 
where  the  state  of  circumstances,  at  the  time  of  sale,  was 
not  such  as  to  have  entitled  the  assured  to  recover  for  a 
total  loss  without  such  notice ;  accordingly.  Lord  Abinger,  in 
delivering  the  judgment  of  the  Court  of  Exchequer  Chamber, 
in  Eoux  r.  Salvador,  which,  as  to  this  point,  reversed  that  of 
the  Court  of  Common  Pleas,  expressly  upheld  the  authority 
of  Cambridge  r.  Anderton,  which  must  now,  therefore,  be 
taken  as  undoubted  law.  (o) 

§  367.  In  Cambridge  v.  Anderton  the  ship,  for  all  practical 
purposes,  had  ceased  to  exist  as  a  ship  when  sold,  and  the 
sale  was  effected  by  the  master  abroad,  without  communi- 
cating with  the  assured,  who  received  intelligence  at  one  and 
the  same  time  of  the  loss  and  the  sale :  where  this  is  not  so, 
but  the  ship,  though  much  damaged^  is  still  subsisting  as  a 
ship  when  the  assured  receives  intelligence  of  the  loss^  he 
cannot,  by  electing  to  sell,  instead  of  repairing,  her,  on  the 
probable  estimate  of  the  expenses  of  repair  being  greater  than 
her  repaired  value,  entitle  himself  to  recover  a  total  loss 
without  notice  of  abandonment :  this  is  shown  by  the  follow- 
ing cases : — 

A  ship  and  cargo  being  insured  from  Carlscrona  (in  Sweden) 
to  London,  the  ship,  in  the  course  of  her  voyage,  became  so 
eca-damagcd  that  she  was  forced  to  run  into  Warbuig,  a 


(o)  3  Bijigh.  N.  C.  266.,  4  Scott,  1. 
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soiall  fishing  place  on  tlic  Swedish  coasts  where,  on  survey,  Absolute  toul 

,  1     •  1  1         /»  1*  1  loss  of  ship  ill 

die  iras  reported   incapable  or  proceeding  on   her  voyage  cases  of  wreck, 

without  thorough  and  very  expensive  repair.     The  assured,  ^^iJJ'^f^Jj^'^ed 

on  hearing  this,  without  giving  any  notice  of  abandonment^  by  sale. 

stited  the  facts  to  the  underwriters,  asking  directions  how  to 

pn)ceed ;  they  declining  to  interfere,  he  ordered  a  sale  of  the 

ship  and  cargo  (which  latter  was  undamaged)  for  the  benefit 

of  all  concerned:  they  were  accordingly  sold  on  the  spot,  and 

redised  so  little  that,  after  deducting  the  expenses  of  the  sale 

and  salvage,  a  balance  of  20/.  was  left  against  the  assured : 

the  assured  on  this,  having  brought  his  action  for  a  total  loss. 

Lord  Ellenborough  directed  a  nonsuit,  on  the  ground  that, 

as  the  ship  continued  to  subsist  in  specie  in  the  place  whither 

ihe  was  carried,  this  was'  not  a  total  loss  without  notice  of 

sbandonment.     On  motion  for  a  new  trial,  the  court  refused  Reason  wby 

the  rule  (/>) :  Mr.  J.  Bayley  said,  the  ship  remained  all  the  donmcnt 

time  m  the  character  of  a  ship,  when  the  owners  proceeded  fho"^<J*>«  g»^c«* 

to  the  sale  of  her  without  giving  notice  of  abandonment ; 

ind  Lord  Ellenborough  said,  ^^  Wliere  the  thing  subsists  in 

specie^  as  it  did  here,  I  cannot  but  say  that  an  abandonment 

is  necessary;"  and  his  lordship  then  states  the  reason  why 

notice  of  abandonment  ought  in  such  cases  to  be  given,  viz. 

"m  order  to  enable  the  underwriters  to  elect  whether  or  not 

they  win  incur  ihe  expenses  of  repair,^^  {q) 

A  ship,  after  sailing  seaworthy  on  her  voyage  from  Hull   Be"  »•  Nixon, 
to  Quebec,  was  overtaken  by  bad  weather,  and  obliged  to  42s. 
nin  into  Limerick,  which  then  had  no  docks  fit  for  taking  in 
or  repairing  a  ship  of  her  size.     On  survey,  she  appeared, 
much  damaged,  and,  as  the  agent  of  the  assured  there  con- 
cdved  it  to  be  impossible  to  remove  her  to  any  other  port  for 
repairs,  they  had  her   resurveyed,  condemned,  and  broken 
up  where  she  lay,  as  the  best  course  for  all  concerned.     No 
notice  of  abandonment  having  been  given,  it  was  held  that  the 
ttsnied  could  not  recover  as  for  a  total  loss,  (r)     Dallas, 
C.  J.,  after  admitting  that  there  were  cases  in  which  the  as- 

ip)  Martin  r.  Crokatt,  14  East,  465.     423.     The  court  in  banc  were  unanim- 
(9)  Hnd.  467.  ous,  that  notice  of  abandonment  was 

(0  BeU  V.   NUoD,   Holt's  N.  Pr.     necessary  in  this  case. 
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Absolute  toUl 
loss  of  ship  in 
cuetof  wreeky 
or  irrepan- 
bility  foUowed 
by  sale. 


Remarks  on  the 
case  of  Bell  r. 
Nixon. 


Where,  how- 
ever, ship  is  a' 
mere  congeries* 
of  planks, 
assured  by 
selling  does 
not  waive  the 
right  to  insist 
on  previous 
notice  of  aban- 
donment 


sured  may  claim  a  total  loss  without  abandomnent,  addedy 
^^  BtU  if  the  case  be  doubtful,  the  assured  ought  fwt  to  take, 
upon  himself  to  determine  for  the  underwriter,  to  break  up  the 
ship,  and  call  upon  them  for  a  total  loss.  The  ship  is  proved 
to  have  been  in  that  condition,  that  it  was  necessaiy  to  have 
a  survey.  She  was  not  a  wreck  ;  her  timbers  were  together; 
she  existed  as  a  ship  specifically,  both  when  she  was  survey^ 
and  when  she  was  sold."  (s) 

Mr.  Phillips  (t),  remarking  on  this  case,  observes,  "  The 
formal  abandonment  of  a  ship  that  has  been  broken  up,  and 
the  pieces  sold  as  mere  materials  or  fuel,  seems  about  as  idle 
ceremony  as  can  be  well  conceived."  But  the  decision  seems 
correct  in  principle,  when  the  circumstances  of  the  case  are 
attended  to :  the  ship  remained  a  slap  till  broken  up  by  the 
assured;  her  destruction  as  a  ship  was,  therefore,  not  imme- 
diately caused  by  the  perils  insured  against ;  it  was  the  work, 
not  of  the  winds  and  waves,  but  of  the  assured  himself,  who 
ought,  by  notice  of  abandonment,  to  have  given  the  under- 
writers the  option  of  taking  to  the  ship  as  she  stood  before 
being  broken  up,  and  making  what  they  could  of  her. 

The  position,  in  fact,  established  by  this  and  the  preceding 
case  simply  is,  that  if  the  ship  at  the  time  of  loss,  notice  of 
loss  and  sale,  continues  to  subsist  specifically  as  a  ship,  the 
assured  cannot,  on  any  probable  estimate  of  Its  not  being 
worth  while  to  repair,  proceed,  without  giving  notice  of  aban- 
donment, to  have  her  sold  or  broken  up,  and  then  call  upon 
the  underwriters  for  a  total  loss. 

If,  however,  he  have  given  such  notice,  and  then  orders  a 
sale,  this  will  not,  it  seems,  operate  as  a  waiver  of  his  notice ; 
at  all  events,  where  the  ship  is  as  a  ship  wholly  irreparable, 
except  at  a  cost  greater  than  her  repaired  value,  (ti) 

§  368.  A  question  may  be  raised,  whether,  if  the  ship  reach 
her  home  port,  or  that  of  her  destination,  in  so  shattered  and 


(s)  BeU  V.  Nizon,  Ho1t*s  N.  Pr.  425.        (u)  Allen  v.  Sugrue^  Dansb  &  U 
(0  2  Phillips  on  Int.  234.  188. 
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diBinembered  a  state  as  to  be  no  longer  a  ship,  but  a  wreck.  Absolute  toul 
Ae  afisnred  may  recover  for  a  total  loss  without  notice  of  cases  of  wreek, 
ahBidonment :  if  she  be  wrecked  in  pieces  off  such  port,  so  buu7  foUowed 
tht  nothing  but  her  fragments  come  to  hand,  there  can  be  by  sale. 
BO  doubt  that  he  maj,  and  the  wreck  will  then  be  a  salvage  Can  there  be  an 
fir  the  benefit  of  the  underwriters :  if,  however,  her  planks  S«  ^JlJ*,^!!!*^ 
idll  hold  t<^ther9  so  that  she  retains  the  shape  of  a  ship,  arriving  a 
thoogfa  whoDy  irreparable,  so  as  to  be  fit  to  take  the  sea  portordcstiiw- 
ipm,  except  at  a  cost  greater  than  her  value  when  repaired,  ^f^ 
the  safer  practice  would  appear  to  be,  to  give  notice  of  esse,  ber  planks 
ibandonment :  if  that  be  done,  the  fact  of  her  being  brought  i^\^Js^^to^l^ 
tbns  disabled  into  her  port  of  destination   will  make  no  notice  of  aban- 

,  *  ^  donmeiit. 

fiisrenoe  to  the  right  of  the  assured  to  claim  a  total  loss.  ^^^^  „^  ^eU 
Thus,  in  Shawe  v.  Felton,  where  the  ship  had  experienced  ♦^»  *  ^^^ 
I  ooncusrion  at  sea,  which  so  disabled  her,  that,  though  her 
timbers  held  together,  she  was  yet,  to  all  practical  purposes, 
ft  wreck,  and  could  only  be  kept  afloat  in  harbour  by  lashing 
her  to  another  ship,  the  assured,  who  had  given  notice  of 
ibandonment,  was  held  not  precluded  from  recovering  a 
total  loss,  because  the  port  into  which  she  had  been  so 
brought  was  her  port  of  destination,  (v) 

So,  in  Allen  r.  Sugrue,  where  the  ship  had  got  agroimd  Allen  r.  Su- 
just  off  the  entrance  to  her  home  port,  and  was  afterwards  cr.  56i. 
tsought  into  that' port  in  such  a  state  that,  though  her 
timbers  were  together,  she  had  still  ceased  to  exist  for  any 
aseful  purpose  as  a  ship,  and  was,  in  fact,  a  mere  congeries  of 
planks,  which  could  only  be  restored  to  the  character  of  a 
B»-going  ship,  at  a  cost  which  would  have  exceeded  her  value 
wben  repaired,  the  assured,  on  notice  of  abandonment,  was 
held  entitled  to  recover  a  total  loss  (w) :  and  the  law  as  to  Same  law  in 
tins  point  is  the  same  in  the  United  States,  (x)  sutes. 


(t)  Sbaw«  9.  Felton,  2  East,  108.  (x)  f  Ralston  o.  Union  Ins.  Comp  , 

(»)  Allen  V,  Sugrue,   Dans.  &.  U.  4  Binney,386.  f  Peters  e.  Phoenix  Ins. 

'^-    &  C.  8  B.  &  Cr.  561.,  3  Man.  Comp.,   3  Serg.  &  Howie,  25.,  cited 

^  ByL  9.  2  Phillips  on  Ins.  27a 
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Sect.  III.   Absolute  Total  Loss  on  Sea'damaged  Goods  whoL 
thrown  away  or  sold  in  the  course  of  the  Voyage, 

AlMolutc  total        §  ^^^*  Almost  all  perishable  goods  are  insured  in  tlui 
loss  on  sea-        country  with  a  warranty  to  be  **  free  of  avcrace,"  that  is,  as 

dainagcd  goods  •'  ... 

when  thrown      we  havc  already  seen,  with  a  stipulation  on  the  part  of  the 
l^nno'tTofthe  Underwriter  that,  in  respect  of  such  articles,  he  will  bo 

^*nf09^ liable  for  nothing  short  of  a  total  loss. 

Almost  all  the        Hcnce,  aluiost  all  the  cases  in  which  the  question  hai 
lute  total  loss     been  raised  as  to  the  underwriter's  liability  on  articles  wap- 
beeTMs'  '^of*    ™^^^<^^  "  ^^®®  ^^  average "  have  turned  on  the  point,  wbat^ 
sea-damago  to    upon  articles  SO  insured,  amounts  to  a  total  loss  ? 
articles.  It  is  not,  however,  to  be  concluded  on  this  account,  that 

a  total  loss  on  articles  warranted  free  of  average  is  a  different 
thing  from  a  total  loss  on  other  perishable  goods  not  so  in- 
sured :  the  contrary  is  the  case. 
But  where  the  ^  ^11  cases,  in  fact,  except  those  of  partial  loss,  the  goods 
on  thrtoteiitv  coD^P^^'sGd  in  the  memorandum  stand  on  the  same  footing  as 
of  the  loss,  all  other  goods  (y) ;  if  the  question  turns  on  the  totality  of  the 
goods,  whether  loss,  there  is  no  difference  between  them  and  other  perishable 
"/rw"o/ar«-  articles,  {z)  "  Whether  a  loss  be  total  or  partial  in  its  nature 
rage"*  or  not,  must  depend  on  general  principles.  Th&  memorandum  does 
same  footing,     not  vary  the  rules  upon  which  a  loss  shall  be  partial  or 

total :  it  does  no  more  than  preclude  the  indemnity  for  an 
ascertained  partial  loss."  (a) 

As,  however,  in  practice  almost  all  articles  of  a  perishable 
nature  are  insured  *'  free  of  average,"  and  all  the  cases,  since 
the  introduction  of  the  memorandum  into  our  polides  in 
1749,  have  had  reference  to  articles  so  insured,  the  inquiry 
as  to  what  amounts  to  a  total  loss  on  perishable  goods  is 
practically  an  inquiry  in  what  cases  the  underwriter  is  liable 
for  any  loss  on  memorandum  articles,  —  the  term  by  which 

(y)  Per  Bayley  J.  in  Hunt  t».  Royal  1  Wheaton*s  Supreme  Court  Rep.  SI 9., 

Exch.  Comp.  See  Bcnecku,  Pr.  of  In-  cited  2  Phillips  on  Ins.  494. 

dein.  383.  (a)  Per  Lord  Abingcr  in  Rouz  r. 

(2)  t  Per   Mr.  J.  Washington,   in  Salvador,  3  Bingh.  N.  C.  277,  278. 
Morean  p.  United  States  Ins.  Comp., 
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commodities  warranted  free  of   average  by  the    common   Absolute  total 

1  <•       'f     1      1  •      •  1  ^09%  on  sea* 

memorandum  are  familiarly  known  m  insurance  law.  damaged  goods 

These  cases  may  be  divided  into  two  classes :  1.  Where  the  '^'^®"  thrown 

•'  away  or  sold  in 

loss  has  taken  place  in  the  course  of  the  voyage^  so  that  the  tite  cowte  of  the 

goods  never,  in  fact,  arrive  at  their  port  of  destination  at  all ; ! 

2.  Where  the  assured  claims  to  recover  in  respect  of  sea  ^j^.*^^*"°^ 

damage  on  memorandum  articles  arriving  in  bulk  at  such  i.  Where  loss 

°  takes  place  in 

pwt  the  course  of 

With  r^ard  to  the  former  class  of  cases,  to  the  considera-  2**where^e 
tbn  of  which  the  present  article  is  confined,  the  following  e^,^  •"»▼«  ** 

^  ,  °    their  port  of 

najnow  be  taken  as  the  rule  establbhed  by  our  recent  destination  sea- 

•    •         J  damaged, 

jonsprudence.  ^ 

If  perishable  goods  which  have  been  once  sea-damaged  in   Principle  esta. 
the  course  of  the  voyage  are  necessarily  unshipped  at  some  cases,  as  to  ab« 
hiemediate  port,  and  there  found,  by  reason  of  the  previous  ^n  pc*riSl^bir 
sea-damage,  to  be  reduced,  either  to  such  a  state  of  absolute  goods  when 
putridity  that  they  cannot  with  safety  be  re-shipped  into  away  in  the 
the  same,  or  any  other  vessel,  and  are,  consequently,  then  and  *^"*  ^-^^^ 
ihere  thrown  overboard;  or  to  such  a  state  of  rapidly  pro^ 
gressive  decay  that,  instead  of  being  re-shipped  and  forwarded, 
they  are  necessarily  sold  at  the  intermediate  port,  from  the 
certainty  that,  if  sent  on  to  their  port  of  destination,  their 
spedes  itself  would  disappear,  their  form  become  changed, 
and  their  original  eharacter  be  entirely  lost  by  decomposition 
before  arriving  there  —  in  such  cases  there  is  an  absolute 
total  loss,  within  the  meaning  of  the  policy,  on  the  goods  so 
thrown  away  or  sold :  even  though  at  such  forced  termina- 
tion of  the  risk  (i.  e.  at  the  time  of  the  sale  or  throwing 
OTerboard)  the  goods  may  still  have  subsisted  in  specie,  this 
will  make  no  difference ;  the  assured  is  equally  entitled  to 
lecoYer  the  whole  amount  of  the  insurance  without  giving 
aoy  notice  of  abandonment,  leaving  to  the  underwriters  the 
benefit  of  any  salvage  that  may  ultimately  come  to  hand,  in 
the  shape  either  of  the  remains  of  the  goods,  or  the  proceeds 
of  their  sale,  {b) 

(i)  Dyson  v,   Rowcroft,  3  Bos.  &  Roux  v.  Salvador,  3  Bing.  N.  C.  Q66., 

^  474.     Cologui  V,  London  Ass.  4  Scott,  1.,  overruUng,  as  to  this  point, 

Coopi,  5  Maule  &  Set.  447.,  over-  S.  C.   1  Bingh.  N.  C.  524.,  1  Scott, 

'*%  Cocking  V.  Fnser»  4  Doug.  295.  491. 
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Absolute  total        The  rule  thus  established  is  opposed  to  that  laid  down  by 

loss  on  86A*  a-_ 

damaged  goods  Lord  Mansfield  in  the  case  of  Cocking  r.  Fraser,  which 
away  or  Mid  m  ^PP^^^^  *^®  "^^^^  rfgorous  Construction  that  nothing  short  of 
the  course  of  the  going  to  the  bottom  of  the  sea  (or,  in  his  lordship^ s  own  words^ 

"  absolute  destruction  of  tJie  goods  by  the  toreck  of  the  ship)/' 

posed'to^thaTof  ^^^  amount  to  a  total  loss  on  articles  insured  ^^Jree  of 
Cocking  p.         average,^  even  at  an  intermediate  port 

Fraser* 

Facts  of  the  ^^^  ^^^  ^^  ^^®  ^^^®  ^^^®  ^  follows:  fish  was  insuzed 

case  or  Cocking  yj.^^  ^  average  from  Newfoundland  to  the  ship's  port  or  ports 

i  Dougl.  295.    of  discharge  in  Portugal : "  the  Portuguese  port  for  which 

the  caigo  waA  destined  was  Figueira.  The  ship  on  her  Yoyage 
encountered  such  bad  weather  that  part  of  the  fish  was 
necessarily  thrown  overboard,  and  she  was  obliged,  though 
bound  for  Figueira,  to  put  into  Lisbon,  where,  upon  survey 
by  the  board  of  health  of  that  city,  the  reminder  of  the  fish 
was  pronounced  to  be,  and,  in  fact,  was  rendered,  of  no  value, 
through  seardamage.     The  ship  did  not  proceed  from  Lisbon 
to  Figueira  in  completion  of  her  destined  voyage,  and  the  fish 
was  not  forwarded.     Lord  Mansfield,  under  these  circum- 
stances,  held  that  the  loss  was  not  actually  total,  and  that, 
therefore,  the    assured   on  fish   could   recover   nothing,  (e) 
"  What,"  said  his  lordship,  "  is  a  total  loss?     A  total  loss  of 
the  thing  insured  is  the  absolute  destruction  of  it  by  the  wreck 
of  the  ship.     The  fish  may  all  come  to  port,  though,  fincHn  the 
nature  of  the  commodity,   it  may  be  putrid,  it  may  be 
stinking,  still,  as  the  commodity  specifically  remains,  the  under- 
writer is  discharged.'' 
Cocking  e.  It  sccms  better  to  consider  this  case  as  overruled  in 

ru^\n*En^''    English   law,   than  to  endeavour  to  support  it  upon  its 
giish  law.  f^^g  ^^ .  especially  since  the  language  of  Lord  Mansfield  is 

so  entirely  imambiguous  and  so  undoubtedly  opposed  to  the 
rule  now  understood  to  prevail.    It  was  indeed  dissented 

(c)  Cocking  v.   Fraser,   Park,   8th  large,  and  that  the  fact  wai,  not  that 

ed.    247.     Marshall,  227.      Beneck^,  the  cargo  was  in  such  a  titimtion  as  to 

Pr.  of  Indem.  270.     See  also  the  case  make  it  impossible  to  preserve  it,  but  was 

reported,  4  DougL  295.  only  so  much  damaged  as  not  to  be 

{d)  Lord  Alvanley  conjectures  that  worth  carrying  on  to  the  port  of  de- 

the  words  **  of  no  value,^*  in  the  case  of  stination.**     See  Dyson  v,   Rowcrofti 

Cocking  9.  Frsser,  are  somewhat  too  3  Bos.  &  Ful.  476. 
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fioBi  on  three  several  oocasions  by  Lord  Kenyon  {e).  Lord  AiMoiute  tout 
Ahinley  (/>  and  Lord  EUenborough  (ff);  the  latter  of  whom  JS^^good, 
tifnmljvad  that,  "  if  obliged  to  choose  between  the  two,  he  ^*"«>  thrown 
diOQld  incline  to  the  opinion  of  Lord  Alvanley  in  Dyson  v.  tkeeouneo/tke 

Bowcroft,  in  preference  to  that  of  Lord  Mansfield  in  Cocking  ^'^^ 

niVaser." 

In  the  United  States  the  case  of  Cocking  t;.  Fraser  is  But  supported 
a^xvted  to  its  fullest  extent ;  and  the  rule  prevailing  on  ^^J*!^"^***' 
ik  subject  on  the  other  side  of  the  Atlantic  is  stated  by  ^^^  States. 
Qisiioellor  Kent  to  be,  that  the  assured  is  secure  against  all 
dunage    on  perishable    articles   within    the    memorandum, 
whether  such  damage  be  great  or  small,  whether  it  defeats 
the  voyage,  or  only  diminishes  the  value  of  the  goods,  unless 
Ihe  ardde  be  completely  and  actually  destroyed  so  as  no 
koger  physically  to  exist  (A) 

In  our  own  jurisprudence,  on  the  contrary,  as  the  following 
CMes  show,  there  has  been  an  uniform  tendency  to  relax  the 
extreme  rigour  of  the  rule  laid  down  by  Lord  Mansfield,  as 
far  as  relates  to  losses  occurring  in  the  course  of  the  voyage. 

A  cargo  of  fruit  was  insured,  ^^free  of  averagey^  from  Cadiz  Fruit,  insured 
to  Lisbon*     The  ship,  in  the  course  of  the  voyage,  was  mge/uuirown 
fiieed,  by  tempestuous  weather  and  contrary  winds,  into  blSerott^ 
Sinta  Cruz  (an  intermediate  port),   where  the  fruit  was  at  an  interme- ' 
found  to  have  been  so  much  damaged  by  sea  water,  that  it  an  absolute 
hid  become  rotten,  and  stunk  to  such  ad^ree  that  the  govern-  Dyson?*  Row 
meat  there  prohibited  its  being  landed.     It  being  requisite  ^^^  s  Bos.  & 
to  unload  the  cargo  in  order  to  repair  the  ship ;  and,  also,  in- 
eoDflistent  with  due  r^ard  to  the  health  of  the  crew  to  keep 
It  on  board ;  it  was  necessarily  thrown  into  the  sea.     The 


(c)  In  Bamett  v.  Kensington,  7  T. 
Kqi.SK. 

if)  DysDD  9.  Rowcroft,  3  Bos.  & 
M  475,  476. 

{$)  In  Cologan  v.  London  Ass. 
Cm^,  5  Maole  &  ScL  455. 

(A)  S  Kent'sComm.  S95.  ed.  1844. 
Sie  slto  f  Saltus  v.  Ojcean  Ins.  Comp. 
U  Johnsoo's  New  York  Rep.  13S. 
t^BRan  «.  United  States  Ins.  Comp., 


3  Washington's  Circ.  Court  Rep.  250. 
See  particularly  2  Phillips  on  Ins.  482. 
486.  If  the  words  ''jJ^ncaUy  exist;* 
in  the  rule  as  above  laid  down  by  Chan- 
cellor Kent,  have  tlie  same  meaning  as 
they  bear  on  this  side  the  Atlantic, 
there  seems  to  be  very  little  difference 
between  the  rule  of  law  in  the  two 
countries. 
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Absolute  toul  ship,  on  survey,  was  found  so  damaged  as  to  be  unable  to 
damaged  goods  procccd  on  the  voyagc,  and  was,  therefore,  sold  at  Santa  Cruz. 
when  throvrn     T^e  Court  of  Common  Pleas  held  that  the  assured  might 

away  or  sold  in  ^  '^ 

the  course  of  the  recovcr  for  a  total  loss  without  giving  notice  of  abandon- 

*^^^^^' mcnt.  (i)     Lord  Alvanley  said,  "  in  this  case  it  is  found  that 

6  l!Irfw/itf^"  *^®  necessity"  (for  throwing  the  cargo  overboard)  "  arose  from 
is  an  absolute     gea  watcr  shipped  during  the  course  of  the  voyage,  and  that 

the  commodity  was  in  such  a  state  that  it  could   not  be 

suffered  to  remain  on  board  consistently  with  the  health  of 

the  crew.     In  consequence  of  this  necessity,  therefore,  the 

commodity  was  annihilated  by  being  thrown  overboard.    Had 

The  inemoran-   it  not  been  80  annihilated,  it  would  have  been  annihilated  by 

exeim*^tThe*^     /?Mfre/flcfton ;  and  is  it  not  as  much  lost  to  the  insured  by 

underwriters      bcin^i:  thrown  ovcrboard,  as  thou<2:h  the  captain  had  waited 

from  allloss  on     ,      ^^  .  . 

perishable  till  it  arrived  at  complete  putrefaction?"  —  "/  never  have 
their  toulanid-  understood  that  the  underwriters  insure  Jish  and  other  articles 
hilation.  against  no  perils  which  do  not  end  in  a  total  annihilation  of 

tlie  commodity.'^  (J) 
Part  of  cargo         In  thc  next  casc,  a  cargo  of  wheat  was  insured,  **  warranted 
8^red**Vree  of  ^^®  of  average,"  on  a  voyage  from  Quebec  to  Teneriffe;  in 
average,"  the  coursc  of  the  voyage,  the  ship,  having  been  captured  and 

putrid  at  an  rccapturod,  was  carried  by  the  recaptors  into  Bermuda,  where, 
"*  rt'°wwW^  an  ^  scarcity  prevailing,  an  embargo  was  put  on  the  wheat :  it 
aiMolute  total  bcing  also  found  necessary  to  repair  the  ship,  and  in  order 
part.  thereto  to  unload  the  cargo,  an  order  was  obtained  from  the 

Lonilon  A&S.  govciTimcnt  of  Bermuda  for  that  purpose,  and  the  whole 
Comp.  car<;o  was  accordin^jly  landed,  except  about  600  bushels  of 

5  M.  &  Scl.  ,    ^    ,  .     ,  .  1  n         1        ,      . 

447.  the  wheat,  which  were  lound  to  be  in  such  a  state,  irom  the 

sea  water,  that  the  magistrates,  out  of  regard  to  the  public 
hcaltli,  would  not  suffer  it  to  be  landed,  but  ordered  it  to  be 
destroyed.  It  was  wholly  unfit  for  use,  and  was  accordingly 
carried  outside  the  harbour  and  thrown  into  the  sea:  as  to 
tliis  part  of  the  case,  the  Court  of  King's  Bench  intimated  a 
strong  opinion  (though,  as  notice  of  abandonment  had,  in 
fact,  been  given,  the  point  did  not  directly  arise  for  their 
decision),  that  there  was  an  absolute  total  loss  on  the  wheat 

(i)  Dyson    v,  Rowcrod,  3  Dcs.   &        (/)  Ibid. 
Full.  474. 
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tbus  thrown  into  the  sea.     Lord  EUenborough  said,  ^'  con-  Ab!!olute  total 
aderiog  the  contract  of  insurance  as  a  contract  of  indemnity,  ^™^t'ood8 
k  ntrefy  cannot  be  less  a  total  loss  because  the  commodity  sub-  when  thrown 

away  or  sold  t a 

itfAr  in  specie,  if  it  subsist  only  in  the  form  of  a  nuisance.  There  the  courae  0/  the 
18 1  total  Ices  of  the  thing,  if  by  any  of  the  perils  insured  '^°^^' 


Remarks  of 


i^iinst  it  is  rendered  of  no  use  whatever,  though  it  may  not  be  EHenborouirh 
ntinh  annihilated.''  Ik)  «"  **»?  general 

,  ,  ,  question. 

The  following  case,  which  is  now  the  leading  authority  on  . 
Ae  sabject  in  our  jurisprudence,  goes  further,  and  shows,  biished  by 
diat  if  the  goods  thus  necessarily  landed  at  an  intermediate  ^q, 
port  in  a  sea-damaged  state,  are  sold  in  the  market  there, 
&om  the  certainty,  that,  if  reshipped  and  sent  on  to  their 
port  of  destination,  they  will  inevitably  perish  before  arriving 
there,  by  the  progress  of  putrefaction,  which  has  already 
oommenoed,  and  cannot  be  arrested  by  any  means  within  the 
master's  disposal ;  in  such  case  the  assured,  who  receives 
mtelligence  at  one  and  the  same  time  of  the  loss  and  the 
aale,  may  recover  as  for  a  total  loss,  without  notice  of  aban- 
donment,  although  the  goods,  at  the  time  of  sale,  still  sub- 
nted  in  specie,  and  cx>mmanded  a  price  in  the  markets  of 
the  intermediate  port,  as  and  for  what  they  were  described 
as  being  in  the  policy ;  it  being  always  understood  that  the 
prooeeds  of  the  sale,  when  they  come  to  hand,  are  pro  tonto 
a  salvage  for  the  benefit  of  the  underwriters. 

Hides  valued  at  1117/.  in  the  policy,  were  insured,  "free  Rouxr.  Salva- 
of  average,"  for  a  voyage  from   Valparaiso  to  Bourdeaux.   i^^c,  266. ; 
The  ship,  after  sailing,  sprung  a  leak,  which  obliged  her  to  ^  Scott,  1. 
put  mto  Rio  de  Janeiro,  as  the  nearest  port,  to  repair.   There   s.  c.  1  Bingh. 

.  .  N.  C.  524.  • 

the  whole  cargo  was  necessarily  landed  in  order  to  repair  the  1  Scott,  491'. 
ship,  and  the  hides  were  found  to  be  in  a  state  of  incipient 
potrefiiction  occasioned  by  moisture,  wliich  had  got  into  the 
hold  owing  to  the  leak;  they  were  all,  as  it  is  termed, 
"greased,"  the  hair  coming  off  in  the  fingers  of  those  who 
handled  them.  This  greasing  is  a  partial  fermentation,  which 
cooldnot  be  stopped  by  any  means  practicable  at  Kio;  and, 

(^)  Cologan  V.  London  Ass.  Comp.,  5  Maule  &  Sel.  447.,  judgment  of  Lord 
£B«borough,  454,  i55, 
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Absolute  toUd 
loss  on  sea- 
damaf^ed  goods 
when  thrown 
away  or  sold  in 
the  coune  of  the 
vcyaije. 


Grounds  of 
decision. 


Judgment  of 
Lord  Abinger. 


In  consequence  of  its  progress,  it  became  impossible  to  sendL 
the  hides  on  with  any  hope  of  their  reaching  their  port  oC 
destination  in  a  saleable  state  as  hides :  had  it  been  attempted 
to  carry  them  on  they  would,  by  the  progress  of  putrefactioKij^ 
have  lost  the  character  of  hides  before  they  amved  there.  They 
were  consequently  sold  at  Rio  for  the  gross  sum  of  273t  : 
they  were  sold  as  hides^  for  the  purpose  of  being  tanned^ 
and  were  so  tanned  by  the  purchasers. 

The  ship  was  subsequently  repaired,  and  proceeded  to 
Bourdeaux  with  the  rest  of  her  cargo ;  the  assured,  who  had 
received  at  the  same  time  notice  of  the  loss  and  the  sale^ 
brought  his  action  as  for  a  total  loss,  without  having  given 
any  notice  of  abandonment ;  the  Court  of  Exchequer  Cham- 
ber reversing,  as  to  this  point,  the  judgment  of  the  Court  of 
Common  Pleas,  held  that  this  was  an  absolute  total  loss  on 
the  hides  so  sold,  for  which  the  assured  might  recover  withont 
notice  of  abandonment.  (/) 

The  principles  upon  which  the  Court  of  Exchequer  Chamber 
proceeded  in  thus  deciding  have  been  already  developed  in 
a  preceding  article  (m),  and  arc  admirably  stated  by  Lord 
Abinger  in  giving  the  judgment  of  the  court;  a  judgment 
which  should  be  attentively  studied  by  all  who  desire  to 
know  the  present  state  of  our  law  on  this  much  litigated 
point.  Without  restating  here  what  ought  to  be  read  at  laige 
in  the  report,  it  will  be  sufficient  to  say  that  the  main  point 
of  decision  was  this, —  that,  owing  to  the  perils  insured  against, 
it  had  become  impossible,  when  notice  of  loss  was  first  received, 
for  either  the  assured  or  the  underwriter  to  procure  the  arrival 
of  the  hides  according  to  the  terms  of  the  policy. 

"  In  the  case  before  us,"  said  his  lordship,  "  the  jury  have 
found  that  the  hides  were  so  far  damaged  by  the  perils  of 
the  seaj  that  they  never  could  have  arrived  in  the  form  of 
hides.  By  the  process  of  fermentation  and  putrefaction  which 
had  commenced^  a  total  destruction  of  them  before  their  arrival 


(/)  Roux  V,  Salvador,  S  Bingh.  K. 
C.  266.,  4  Scott,  1.,  overruling  as  to 
this  poiot,  S.  C.  1  Bingh.  N.  C.  524., 
1  Scott,  491. 


(m)  See  tuprot  Art.  1. 
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dAeir  port  of  destination f  became  as  inevitable  as  if  they  had  Absolute  toul 
ks  caa  vUo  the  sea  or  consumed  by  Jire.  Their  destruction  dwmagedrgoods 
ut  bring  consummated  at  the  time  they  were  taken  out  of  ^*'*^"  thrown 

^  ■'  away  or  sold  m 

tbeTessel,  they  became  in  that  state  a  salvage  for  the  benefit  the  come  of  the 

rfthe  party  who  was  to  sustain  the  loss,  and  were  accordingly  — — 

nU;  and  the  facts  of  the  loss  and  sale  were  made  known  at  the 
mte  time  to  the  assured.  Neither  he  nor  the  underwriters 
eoddat  that  time  exercise  any  controul  over  them,  or  by  any 
iiteiference  alter  the  consequences.  It  appears  to  us,  there- 
ibre,  that  this  was  not  the  case  of  what  has  been  called  a 
mstmctive  total  loss,  but  of  an  absolute  total  loss,  of  the  goods : 
tbe^  could  never  arrive ;  and,  at  the  same  moment  when  intel- 
Egenoe  of  the  loss  was  received,  all  speculation  was  at  an 

His  lordship  then  enters  into  the  question,  whether  the 
&ct  of  the  goods,  as  in  this  case,  subsisting  in  specie  at  the 
time  of  sale,  and  being  in  fact  sold  as  hides,  ought  to  make 
tnj  difference  as  to  the  necessity  of  giving  notice  of  abandon- 
ment; his  lordship  decides  that  notice  of  abandonment  is  no 
more  necessary  in  this  case,  than  it  would  have  been  ^^  if, 
instead  of  being  sold  in  specie,  the  hides  had  actually  changed 
Adr  form  and  been  sold  as  glue,  manure,  or  ashes  (n) ; "  in 
wbicfa  case  his  lordship  assumes  it  as  an  undoubted  point, 
that  no  notice  would  be  requisite,  (o) 

In  either  case  such  sale,  when,  in  the  opinion  of  the  jury.  Net  proceeds  of 
justified  by  necessity  and  a  due  regard  to  the  interests  of  all  had  andT^etv- 
parUes,  is  made  for  the  benefit  of  the  party  who  is  to  sustain  ^^  ^u^Je^"**  °^ 
the  loss ;  and  the  net  amount  thereof,  after  deducting  the  writer  on  pay- 
<^)arge8,  becomes  money  had  and  received  to  the  use  of  the  a  total  losn. 
underwriter,  upon  payment  by  him  of  a  total  loss. 

§  362.  It  must,  however,  very  carefully  be  borne  in  mind.  No  degree  of 
^  no  degree  of  loss  in  bulk,  deterioration  in  quality,  or  de-  deterioration  in 

(")  d  Bingh.  N.  C.  282.  ludem.  S79.   not      Chancellor   Kent 

(0  Thus  answering  in  the  negative  answers  the  same  case  also  in  the  nc- 

*ttie  put  bj  Mr.  Benecke:  **  Suppose  gative,  "  for  the  cargo  was  of  no  value 

^  vilued  at  100/.  to  sell  for  It  as  ub/UKot  in  contemplation  of  the  con- 

"'■Dore^  will  this  be  a  value  so  as  to  tract.**    Comm.  vol.  iii.  p.  296.  note  tu 

ttootwe  the  underwriter."      Tr.   of  ed.  1R44. 

3  u   2 


1028 


ABSOLUTE   TOTAL  LOSS^ 


Absolute  total 
loss  on  sea- 
dama(;vd  goods 
when  thrown 
away  or  sold  in 

» 

the  courte  of  the 
vnyage. 


quality,  or  de- 
preciation in 
TaluOi  will  en- 
title the  assured 
to  put  an  end 
to  the  adven- 
ture, and  re- 
cover a  total 
loss,  without 
abandonment, 
on  memoran- 
dum articles, 
unlc-ss  such 
da'iiage  in- 
volves their 
total  destruc- 
tion in  specie, 
either  actual 
or  inevitable. 

Anderson  e. 
Roval  Exch. 
Comp  , 
7  East,  58. 


Thompson  ». 
Hoyal  Exch.- 
Comp., 
16  East,  214. 


Lord  Abin;;er's 
remark  on  this 
case. 


prcciation  in  value,  will  entitle  the  assured  to  put  an  end  to 
the  adventure,  and  recover  a  total  loss  WITHOUT  NOTICE  OF" 
ABANDONMENT,  071  ffoods  warranted  free  of  average,  unless 
such  damage  involves  their  total  destruction  in  specie,  either 
actual  or  inevitable.  If  the  commodity  can  be  forwarded  to 
its  port  of  destination  with  any  reasonable  prospect  of  arriv- 
ing there  in  specie,  however  damaged,  the  assured  who  haa 
failed  to  send  it  on,  or  sold  it  at  an  intermediate  port,  cannot 
recover  as  for  a  total  loss,  at  all  events,  without  notice  of 
abandonment. 

Wheat,  valued  at  1000/.,  was  insured,  **  free  of  average," 
from  Waterford  to  Liverpool,  The  ship,  on  going  down  the 
river  from  Waterford,  struck,  and  was  run  aground,  to  pre- 
vent her  sinking,  in  a  place  where  her  hull  was  completely 
under  water  at  every  high  tide.  The  wheat,  in  the  course  of 
about  a  month  after  the  ship's  being  stranded,  was  got  out 
much  damaged :  one-third  of  it  was  tlurown  away  as  wholly 
useless ;  the  other  two-thirds  were  kiln  dried,  and  might  have 
been  sent  on  to  Liverpool  and  sold  there  ;  instead  of  this,  how- 
ever, it  was  sold  at  Waterford  for  about  250/.  gross,  and  90i 
nett.  Lord  EUenborough  held,  that  in  this  case  the  assured 
could  not  recover  for  a  total  loss  on  the  wheat  without  notice 
of  abandonment,  because  it  might  have  been  sent  on  to  its 
port  of  destination,  in  a  saleable  state,  as  wheat,  {p) 

Tobacco  and  sugar  were  insured,  "  free  of  average,"  from 
Heligoland  to  London.  Just  off  Heligoland  the  ship  was 
wrecked,  but  the  tobacco  and  sugar  were  got  ashore  there 
and  saved,  though  in  a  very  damaged  state  ;  the  sugars  having 
been  mostly  washed  out  of  the  hogsheads,  and  the  tobacco 
(according  to  the  statement  of  the  plaintiff's  counsel)  entirely 
spoiled  by  sea  water,  so  as  to  be  worth  nothing  at  all  to  the 
assured.  The  Court  of  King's  Bench  unanimously  held, 
that  the  assured,  who  had  not  abandoned,  could  not  recover 
for  a  total  loss,  (y)  Lord  Abinger  remarks  on  this  case,  that 
^'  the  tobacco  and  sugar,  though  damaged  by  the  sea,  was  in 


(/))  Anderson  v.  Royal  ExcIuComp.,         (7)    Tliompson     v.     Royal     Exch. 
7  East,  58.  Comp.,  16  East,  214. 
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the  faancid  of  the  shippers  at  Heligoland ;  and^  as  stated  by  Absolute  total 
Lord  EUenborough  in   his  judgment,   for  any  thing  that  damaged  goods 
ip{)eared,  might  have  been  forwarded  to  their  port  of  destina-  J^^"  or  ^°Td  • 
tioiL*'(r)    Lord  Abinger  probably  spoke  from  recollection  of  <*«  «>«"«  of  the 

whit  had  been  said  by  Lord  EUenborough  in  his  own  hear-   '. 

ing;  for  nothing  of  the  kind  appears  in  the  printed  report, 
which  is,  however,  very  brief. 

Kfty-four  hogshe^s  of  sugar  were  insured,  "  free  of  Hedburgh ». 
iTcrage,"  from  Gottenburgh  to  Stralsund.  At  Copenhagen,  7Ta!int.  153. 
m  the  course  of  the  voyage,  the  ship  was  stranded  and 
bilged :  every  one  of  the  fifty-four  hogsheads  was  saved  from 
the  sea ;  and  in  every  hogshead  there  were  some  loaves  of 
sugar  left,  though  the  total  quantity  of  sugar  saved  out  of 
the  whole  fifty-four  hogsheads  was  little  more  than  enough 
to  fiU  one :  seventy  of  the  loaves  were  saved  dry.  The 
CWt  of  Common  Pleas  held  that  this  was  not  an  absolute 
total  loss,  and,  therefore,  that  the  underwriters  were  not 
liable.  («)  The  decision  in  this  case  was  evidently  conform- 
able to  the  principle  already  stated ;  for  although  the  sugars 
were  greatly  diminished  in  value  and  quantity,  yet  a  portion 
of  them  was  saved,  in  a  saleable  state  cls  sugar y  and  might,  as 
nuhj  have  been  sent  on  to  its  port  of  destination. 


Sect.  IV.  JTie  Underwriter  is  never  liable^  as  for  a  Total 
Lou,  on  sea-damaged  Goods  arriving  in  specie  at  their  Port 
of  Destination. 

§  370.  In  the  cases  considered  in  the  last  article,  the  total  The  under- 

JoM,  in  respect  of  which  the  underwriters  were  held  Kable,  liable,  as  for  a 

^  goods  warranted  "  free  of  average  "  took  place  in  con-  j^^jj^^**  ^ 

sequence  of  a  forced  termination  of  the  risk,  by  the  perils  in-  goods  arriving 

,j.  .,  ^,  •        1    r»         1  .,in  specie  at 

Bured  against,  tn  the  course  of  the  voyage,  i.e.  before  the  arrival  their  port  of 

rf the  goods  at  their  place  of  destination,  according  to  the  terms 

rf  the  policy :  if,  however,  they  do  so  arrive  at  their  port  of  Ifgoo'is  war- 

j     .      .  ,  .  .  .  ranted  free  of 

uestmation.  Lord  Abinger  admits,  and  the  following  cases  average  arrive 

in  specie  at 
their  port  of 

(r)  S  Biogh.  N.  C.  280.  (*)  Hedburgh  ».  Pearson,  7  Taunt  153.      ^ttination, 
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The  under- 
writer is  never 
liable,  as  for  a 
total  loss,  on 
sea-damflged 
goods  arriving 
in  specie  at 
their  port  of 
destination. 

howrever 
damaged,  the 
underwriter  is 
discharged. 

Case  of  Boy- 
field  V.  Brown, 
2  Str.  1065, 
(which  was  be- 
fore the  intro- 
duction into 
policies  of  the 
memorandum 
clause)  seems 
contra,  but  is 
overruled. 


1.  English  au- 
thorities. 


M* Andrews  r. 
Vaughan, 
Purk,  8th  ed. 
252. 


show,  that  "  if  they  remain  in  specie,  however  damages 
there  is  not  a  total  loss,"  and,  consequently,  the  underwrite 
who  has  stipulated  by  the  memorandum  to  be  liable  on  sue 
goods,  only  in  case  of  a  total  loss,  is  exonerated^  by  the  rei 
terms  of  the  policy,  from  all  chargeability. 

In  a  case,  indeed,  that  was  decided  by  Chief  Justice  1m 
at  Nisi  Prius,  before  the  introduction  of  the  memorandoi 
into  English  policies,  where  perishable  goods  arrived  at  thei 
port  of  destination  so  damaged  by  the  perils  of  the  sea,  aa  t< 
realise,  on  sale  there,  less  than  the  freight,  the  Chief  Justiof 
was  of  opinion  that  this  was  a  total  loss,  and  the  jury  found 
accordingly,  (t) 

It  is  better  to  consider  this  case  overruled,  than  to  en- 
deavour to  reconcile  it  with  the  subsequent  authorities,  on 
the  ground  that  the  goods  were  not  warranted  free  of 
average ;  for,  as  we  have  already  seen,  this  warranty  makes 
no  difference  when  the  question  turns  on  the  totality  of  the 
loss,  and  the  true  proposition  is  that,  either  with  or  withou 
the  warranty,  there  is  no  total  loss  if  the  goods,  howeve: 
damaged,  arrive  in  specie ;  the  difference  being  that,  if  the\ 
are  warranted  free  of  average,  the  underwriter  is  released  f ran 
his  liability  ALTOGETHER,  whereas,  if  not  so  warranted,  h 
would  be  liable  as  for  an  average  loss,  in  proportion  to  th 
depreciation  actually  sustained  by  the  sea-damage, 

1.  There  are  numerous  cases  in  which  this  point  has  be© 
determined  uniformly  in  the  same  way. 

Thus,  where  fruit  was  insured,  ^^free  of  average,'"  fror 
Lisbon  to  London,  and  arrived  at  the  latter  place  so  damages 
by  the  perils  insured  against  as  to  have  lost  80  per  cent,  i 
value.  Lord  Kenyon  held  the  underwriters  not  to  be  liable 
"  The  cargo,"  said  his  lordship,  "  arrives  at  its  port  c 
destination ;  and  though  it  is  good  for  very  little,  yet  it  ha 
invariably  been  held  that  the  voyage  must  either  be  lost,  o 
the  cargo,  if  it  be  one  of  those  mentioned  in  the  memo 
randum,  be  wholly  and  actually  destroyed,  to  entitle  th 
assured  to  recover."  (u) 


(t)  Boyficld  r.  Brown,  2  Str.  1065.         (u)  M*Andrews  i>.  Vaughan,  Pari 

252.  8th  ed. 
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In  this  case  it  should  seem  that  the  fruit,  though  much  The  under- 


damaged,  was  neither  physically  destroyed,  nor  totally  ex-  y^^^^^  ^^  ^^^  ^ 
tiogoished  in  value :  it  was  still  fruit,  and  saleable  a3  such,  t"tal  loss,  on 

sea-damaged 

tboogfa  at  a  very  reduced  price.  goods  arriving 

CL^  /»  i.j/»/i»  in  specie  at 

bo,  where  a  cargo  of   peas,   warranted  free  of  average,  their  port  of 
iwched  its  port  of  destination   so  damaged  as  to  produce  <^gstination. 
only  one  fourth  of  the  freight,  which  became  due  on  their  Mason ».  Skur- 

.  ,  •  ray   Park   8th 

aniyal,  the  defence  set  up  was  that,  if  the  goods  mentioned  ed.'253. 
io  the  memorandum  arrive  in  the  market  (i.  e,  the  market  to 
which  they  are  destined),  then,  though  a  loss  equivalent  to 
I  total  loss  may  have  happened  on  them,  the  underwriters 
are  not  liable.  Upon  this  evidence  the  jury,  under  the 
direction  of  Lord  Mansfield,  found  for  the  defendant,  (v) 

Here,  again,  the  peas  seem  to  have  been  sold  as  peasy  and, 
therefore,  were  not  totally  extinguished,  either  in  specie  or  in 
Tiloe. 

Rice  was  insured,  "free  from  average,"  from  Charleston  to  Giennie  r. 
Liverpool ;  the  ship,  after  arriving  within  the  limits  of  the  Comp., 
port  of  Liverpool,  took  the  ground  while  endeavouring  to  37^*  * 

get  into  the  dock  gates  there,  filled  with  water,  and  became 
I  wreck ;  the  rice  was  taken  out  of  her  in  small  craft,  as  she 
lay,  and  sold  in  Liverpool  for  972/. ;  the  freight  amounting 
to  1762/1  This  was  held  not  to  amount  to  a  total  loss  on  the 
rice,  (tt?)  Lord  EUenborough  said,  "  I  think  it  quite  clear 
that  this  is  a  case  of  particular  average,  and  not  of  total  loss. 
There  has  been  an  arrival  of  the  ship  with  the  goods  at  their 
destination  —  the  voyage  has  been  performed,  and  the  goods 
have  come  into  the  hands  of  the  consignees ;  it  appears  that 
the  rice,  which   was  said  to  be   totally  lost,  did  produce 

In  this  case  it  is  also  clear  that  the  rice  subsisted  as  rice.  Remarks  of 

and  was  sold  as  such,  though  at  a  great  loss.     "  Though  ge/on  this' 

damaged,"  as  Lord  Abinger  observes,  "  it  was  delivered  to  ^^^' 
the  consignees,  and  in  a  saleable  state  as  rice."  (y) 


(«)  Mason  v.  Skurray,  Park  on  Ins.         (x)  Glcnnie  v.  London  Ass.  Comp., 
233.  8th  ed.     MarshaU  on  Ins.  218,     2  Maule  &  Sel.  S76. 
219.  (y)  In  3  Bingb.  N.  C  280. 

(v)  Glennie  v.  London  Ass.  Conip., 
2Miule&  SeL  371. 
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Tiie  under-  In  the  case  last  cited,  reference  was  made  to  an  nnrepoitri 

HaWe^MforY    dccision  of  BuUcr  V.  Christie,  in  order  to  prove  that,  if  tli 
toul  loss,  on      ghjp  ]jQ  wrecked  before  reaching  her  port  of  destination,  bat 

sea-aamaged  *  iiii/.i 

leoods  arriving    the  goods  are  saved  so  as  to  reach  the  hands  of  the  consignwi: 
the^TOrt'of       ^^  ^  damaged,  but  not  an  unsaleable,  state,  there  is  a  told 
destination.        \q^  thcreon,  by  reason  of  the  wreck  of  the  ship.     The  btH 
Bulier  V.  of  thc  casc  referred  to  were  these :  1950  boxes  of  soap  wot 

inMaulc&Sel.  insured  (not  stated  to  be  free  of  average)  from  Liverpool  to  j 
*^*'  Oporto.     The   ship  was  wrecked  just  outude   the  bar  of 

Oporto;  all  the  boxes,  except  seventeen,  were  got  ashove^ 
and  came  to  the  hands  of  thc  consignees,  having  sustained 
damage  not  exceeding  20  per  cent     There  was  no  abandoB- 
ment,  but  Lord  Ellenborough  held  the  loss  to  be  total  (z) 
Remarks  on  Tliis  casc  secms  opposcd  to  a  variety  of  other  dedsiou^ 

and,  on  principle,  cannot  be  sup])orted.  What  has  the  wreck 
of  the  ship  to  do  with  thc  question,  whether  there  is  or  is  not 
<in  actual  total  loss  on  the  goods?  The  underwriter  does  not 
insure  the  arrival  of  the  goods  in  the  ship;  otherwise,  whenever 
the  shijris  lost  on  the  voyage  there  would  be  an  actual  total 
loss  on  the  goods,  which  is  not  so.  It  is  opposed  to  othei 
English  authorities.  Thus,  in  Davy  v.  Milford  (a),  th^ 
ship  was  wrecked  before  arrival,  and  yet  the  loss  was  hdc 
only  to  be  a  particular  average  loss  on  the  flax  washed  ashore; 
in  Hedburgh  r.  Pearson  (^),  and  Thompson  v.  Royal  Exch 
Co.  (c),  the  wreck  took  place  before  arrival,  yet  the  loss  wai 
held  only  partial  on  the  goods  washed  ashore :  and  yet  in  al 
these  cases  the  damage  to  the  goods  saved  far  exceede< 
20  per  cent.,  which  was  the  extent  of  damage  in  Buller  v 
Christie ;  if  it  be  urged  that,  in  Buller  v.  Christie,  the  soaj 
was  not  a  memorandum  article,  that,  we  have  already  seen 
makes  no  difference  in  cases  where,  as  in  Buller  v.  Christie 
the  only  question  is,  whether  the  loss  was,  or  was  not^  actuall 
total:  on  the  whole,  therefore,  the  case  seems  alike  unsup 


(z)  Buller   ©.    Christie,   cited  in  2         (h)  7  Taunt  153. 
Maule  &  Sel.  374.  (c)  16  East,  314. 

(a)  \5  East,  559. 
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MVted  by  principle  and  by  authority ;  and  the  position  it  was  Tiie  under. 
idduced  to  establish  must  be  abandoned,  {d)  liable,  as  for  a 

2.  The  decisions  of  the  American  courts,  upon  the  general  ^o^a^"***  o" 

*  *^  sea- damaged  . 

pinciple  that   nothing  short   of  absolute   destruction   will  goods  arriving 

siike  a  total  loss  on  memorandum  articles,  if  they  arrive  at  their  port  of 

Iheir  port  of  destination,  are  to  the  same  effect,  or  even  <^e»t"^tion. 

iiionger  than  our  own.     Thus,  where  com,  insured  "  free  2.  Law  in  the 

.  .  «,..  United  States 

of  average,  arrived  m  a  putnd  state  at  its  port  ot  destination,  as  to  total  loss 
tlie  judge  at  Nisi  Prius  told  the  jury  "  that  if  it  was  so  much  ^^^riiing 
dunaged  as  to  have  become  of  no  value  for  the  nutriment  of  ^^  ^h®*'*  po^  of 

,  1.      i/»  111  destination  in 

mx,''  the  underwriters  were  liable  as  for  an  actual  total  loss,  specie. 

But  the  court  in  Banc  held  this  a  misdirection,  saying, 
*^  (hat  so  long  as  the  com  physically  existed  there  could  not  be 
a  UM  loss  on  account  of  damage  merely ;  although  it  was 
1    food  fir  nothing,  the  insurers  were  not  liable,  (e) 

3.  In  France,  before  the  introduction  of  the  new   code,  ^;  ^^  °^ 

,  1  11/  .\^  1         ^       d-\   i»  France  on  the 

when  actual  total  loss  {perte  enttere)  was,  by  the  Ordinance  subject, 
de  la  Marine,  made  a  ground  of  abandonment  on  perishable 
gooda(/),  the  question   was   vehemently  debated,  whether 
«Kh  a  case  of  actual  total  loss  could  ever  be  said  to  arise 
when  the  goods  arrived  in  specie  at  their  port  of  destina- 
tion.   Emerigon  was  decidedly  of  opinion  that  it  could  not.   Opinion  of 
"I have  already  spoken,"  he  says,  "of  the  case  in  which     "™®"^°"- 
»  cargo  of  wheat  arrives  in   port   almost   entirely   rotten 
.  {prttipu  tout  pourri) :  I  now  add  that  even  if  it  arrive  en- 
tirely so   {quand  meme   il   le  serait  en  entier),  that  is  not 
BDch  a  case  of  total  loss  as  to  justify  an  abandonment.''  (g) 


(<0  It  is  opposed,  almost  in  terms,  Comp.,    3    Caines,    108.,    cited  in   2 

^ the  following  decision  in  the  United  Phillips  on  Ins.  483. 

States.    Insurance  on  corn,  "  free  of  (/)  Ord.  de  la  Marine,  tit.  vi.  des 

•'Wife,"  from  Cape  Henry  to  Lbbon.  Ass.  art.  46. 

^  ship  iras  wrecked  just    outside  (g)  Emerigon,  chap.  xvii.    sect.  2. 

I'BboD  harbour,  a  portion  of  the  com  vol.  ii.  p.  214  cd.  1827.   M.  Estrangin 

^kiln  dried,  and  sold  in- Lisbon  for  di^ents  from  this  opinion.   "  This  doc- 

uttle  more  than  the  expenses  of  saving  trine,"  he  says,  **  is  at  variance  with 

^  drying:    held   not   a   total   loss,  what  Emerigon  himself  has  advanced 

tMoreaao.  United  States  Ins.  Comp.,  a  little  before,  viz.  that  a  thing  is  de- 

'  Washington     Circuit    Court,   250.,  stroyed  when  it  has  ceased  to  exist  in 

cited  in  S  Pliillips  on  Ins.  484.  specie."     (  Quand  elle  cesse  cTexUter  en 

(0  t  Kedson    v.    Columbian     Ins.  e««enre,  see  Emerigon,  ibid.  213.)    He 
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The  under- 
writer is  never 
liable,  as  fur  a 
total  Ion,  on 
sea-damaged 
goods  arriving 
in  specie  at 
their  port  of 
destination. 

Of  Valin  and 
Pothivr. 

French  juris- 
])rudenee  bvrfore 
the  Code  de 
Commerce. 


Result  of  the 
caises. 


Valin  (A)  and  Pothier(2)  inclined  to  the  less  rigorous  int 
pretation ;  and  the  latter  even  considered  that  the  loss  mi{ 
be  total  within  the  meaning  of  the  46th  article  of  the  ( 
dinance,  if  the  goods  were  damaged  to  half  their  value. 

The  French  tribunals,  before  the  Code  de  Comme 
became  the  law  of  the  land,  were  frequently  called  upon 
decide  between  these  conflicting  authorities ;  and  they  app 
invariably  to  have  supported  the  more  rigid  construction 
Eraerigon,  and  uniformly  to  have  upheld  the  doctrine,  t 
there  can  be  no  total  loss  on  perishable  goods  unless  th 
has  been  an  entire  privation,  or  absolute  destruction  of  then 
their  nature  and  essence  {destruction  totale  des  effets  assi 
dans  leur  nature  et  essence),  (j) 

From  a  review  of  all  these  authorities,  it  plainly  appc 
that  no  degree  -of  damage,  however  great,  can  amount  to 
absolute  total  loss  on  perishable  goods  warranted  free 
average,  if  they  arrive  in  specie  at  their  port  of  destinati< 
in  other  words,  the  mere  fact  of  their  so  arriving  predu 
all  inquiry  into  the  extent  of  the  damage  they  have  e 
tained,  and  entirely  discharges  the  imderwriter,  who 
stipulated  by  the  memorandum  to  be  exempt  from  liabil 
for  any  loss  on  such  goods,  which  is  not  in  its  nature  tota 


If,  however,  the 
goods  arrive  at 
their  port  of 
<lc8tinatiun  in 
hulk,  but  so 
damaged  as  no 
longer  to  pre- 
serve their  ori- 
ginal charaeter^ 
is  this  an  abso- 
lute total  loss 
within  tha 
policy  ? 


§  371.  The  question,  however,  may  still  be  raised,  whetl 
if  the  goods  arrive  at  their  port  of  destination,  hut  not 
SPECIE,  this  will  amount  to  an  absolute  total  loss,  so  a; 
charge  the  underwriter,  notwithstanding  the  memorandi 
If  the  goods,  or  rather  the  remains  of  such  goods,  arrive 
their  port  of  destination  in  such  a  state  that,  in  the  langu 
of  Lord  Abinger,  "  the  species  itself  has  disappeared,  : 
the  goods  have  assumed  a  new  form,  losing  all  their  orig: 


adds,  "  if  wheat  has  become  manure  it  (A)  Comment  on   Ord.  tit  yi. 

certainly  can  no  longer  be  said  to  eiist  AG,  vol  ii.  p.  343.  ed.  1829. 

in  specie."    (Si  le  bl6  est  dcvcnu  fu-  (i)     Pothier,    Traite    d  Assun 

mier  il  n'est  ccrtainement  plus  dans  No.  12). 

son  essence.)     Estrangin,  note  to  Po-  O*)  See  Estiangin^s  edition  of 

thier,  Traite  d'Assunmce,  p.  428.  ed.  thicr,  in  Appendix,  pp.419 — 429 

1810.  1810. 
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character,"  —  if,  in  fact,  they  arrive,  in  the  words  of  Lord  Tiieunder- 
Alvanley,    "  annihilated   by  putrefaction  "  —  may   not    the  iiai)ic.  as  for  a 
loss  on  such  goods  be  considered  total,  notwithstanding  their  *°'^\  ^**^'  **? 
arrival?    It  is  an  absolute  total  loss,  for  which  the  under-  goods  arriving 
denrriter  is  liable,  notwithstanding  the  memorandum,  if  I  their  port  of 
idlmy  hides  at  Rio  Janeiro,  from  the  certainty  that,  if  sent  ^^*'""*'!"l_. 


<m  to  Bourdeaux,   they   will  arrive  there  a  mere  mass  of  On  theory, 

putrefaction ;  if,  instead  of  selling,  I  send  them  on,  and  they  the  loss  in  such 

^  arrive  at  Bourdeaux  a  mere  mass  of  putrefaction,  surely  b^^-dered 

their  so  arriving  cannot  prevent  the  loss  from  being  actually  absolutely  total. 

total,  so  as  to  exempt  the  underwriter  from  his  liability  ? 

That  of  which  I  insure  the  arrival  is  a  cargo  of  hides ;  that 

which  actually  comes  to  port,  in  the  case  supposed,  is  a  heap 

of  corruption^  which  cannot  properly  be  designated  as  hides, 

nor  be  sold  as  such :  the  actual  thing,  then,  whose  arrival  I 

msured  has  not  come  to  port :  it  is  physically  destroyed  — 

'^ annihilated  by  putrefaction" — is  the  loss  less  an  actual 

total  loss  because  the  remains  of  the  thing  insured  have  not 

been  thrown  overboard  or  burnt  before  arrival  ? 

These  reasonings  are  plausible,  and,  in  fact,  theoretically  But  it  has 
speaking,  seem  to  be  unanswerable :  but  in  practice  it  appears  cided  so  to  be; 
far  better  to  disregard  all  such  refinements,   and   to   lay  pracdcaf^ur- 
down  the  broad  position  that  there  can  be  no  total  loss  on  poses  it  appears 
perishable  goods,  and,  therefore,  no  claim  whatever  against  sider  it  not  an 
the  underwriter,  who,  by  the  memorandum,  has   expressly  J^"*  ***** 
confined   his  liability  to  the   case   of  their  total   loss  only, 
unless  the  goods  either  go  to  the  bottom  of  the  sea,  or  are 
necessarily  destroyed  or  justifiably  sold  by  the  assured,  from 
the  impossibility  of  sending  them  on  in  specie  to  their  port  of 
destination. 

If  the  goods,  or  their  remains,  once  arrive  at  the  port  of 
destbation  in  bulk,  so  that  freight  is  payable  on  them,  then 
no  matter  bow  damaged,  no  matter  if  even  physically  de- 
stroyed, the  underwriter,  who  has  protected  himself  from 
liability  by  the  memorandum,  should  be  entirely  released 
from  all  claim  for  indemnity. 

To  introduce  the  question  of  the  physical  destruction  of  The  test  of  de- 
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Tiie  under-  the  goods  in  such  cases  as  a  test  of  the  underwriter's  liabilitj, 

liable,  as  for  a  would  lead  in  pmcticc  to  infinite  difficulty  and  embarrassment. 

Rca-damased  ^^  ^^  impossible  to   define  beforehand  in  what  the  physical 

goods  arriving  destruction  of  any  class  of  perishable  goods  consists:   what 

m  specie  at  ,  *"  . 

tiieir  port  of      might  appear  to  amount  to  a  case  of  physical  destruction  to 

^  '°* '^"' one  jury,  might   be   differently  regarded   by  another:   and 

struction  in        uncertainty  and  confusion  would  thus  be  introduced  into  a 

specie  IS  of  very  "^ 

difficult  prac-     subjcct  whicli  ought  to  be  rendered  as  certain  as  possible. 
tion.  In  fact,  as  Emerigon  says,  with  reference  to  this  very  point, 

to  introduce  such  a  test  would  be  to  make  the  question  of 
the  underwriter's  liability  "  depend  on  the  fluctuating  views 
which  different  men  might  form  on  the  same  subject,  and 
could  be  of  no  service  except  to  give  rise  to  litigation  ruinous 
to  commerce."  (k) 

It  was  an  admirable  maxim  of  Lord  Mansfield's,  wUch 
ought  never  to  be  lost  sight  of  in  the  determination  of  any 
doubtful  point  of  mercantile  law — "  That  the  property  and 
daily  negotiations  of  merchants  ought  not  to  depend  on 
subtleties  and  niceties,  but  on  rules  easily  learned  and  easily 
retained,  because  they  are  the  dictates  of  common  sense."  (J) 
Modem  French  Jt  was,  no  doubt,  from  the  influence  of  such  principles,  that 
point  the  legislature  of  France,  on  introducing  the  new  commercial 

Code  de  Com-    code,  altered  that  clause  in  the  Ordinance  de  la  Marine  which 

mercCf  A 1 1«  36  9> 

made  '^  actual  total  loss"  (perte  entiere)  a  ground  of  abandon- 
ment on  perishable  goods,  and  substituted  instead  thereof  the 
words  "  loss  or  deterioration  of  the  commodities  insured  when 
such  deterioration  or  loss  amounts  to  three-fourths."  (m) 
?/P)f  *"f  ^  ^^         M.  Pardessus   thus  explains   this  provision :    "  The  term 

M.  Pardessus.  *^  * 

loss  (perte)  relates  to  the  quaniitt/  ;  deterioration  to  the  quality 
of  the  things  insured.  The  quantity  lost  is  ascertained  by 
measure  and  weight:  deterioration  is  the  change  of  a  good 
into  a  bad  quality  of  the  same  article,  which  may  happen 
without  any  diminution  of  its  quantity,  and  is  estimated  in  its 
value."  (n) 

(k)  Emerigon,   chap.  XTii.  sect.  2.  tion  dcs  cfTets  assures  si  la  deteriora- 

vol.  ii.  p.  214.  ed.  1827.  tion    ou   pcrtc  vu  au    moins   a    troia 

(I)  2  Burr.  68G.  quarts.** 

(m)  Art.  369.    "  Perte  ou  dcteriora-  (n)    Pardessus,     Cours    de    Droit 
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The  last  editor  of  Valin,  Monsieur  Bccane,  writing  in  The  under- 
1828,  i  e.  more  than  twenty  years  after  the  code  became  the  y^H^J  ^^  "JJ ^ 
hw  of  France,  thus  speaks  of  the  chancre  introduced  by  it  in  *o^\  *oss,  on 
this  respect :  "  Nothing  can  be  more  just  than  such  a  regula-  goods  arriving 
tioD:  a  deterioration  so  considerable  is  equivalent  to  a  total  lhe*ir*port*of 
I068;  and,  but  for  this  rule,  as  an  actual  total   loss  (perte  destination. 
eotiere)  can  hardly  occur  except  in  cases  of  shipwreck,  the  Remarks  of  M. 
underwriters  might  frequently  have  raised  difficulties  which  change  of  the* 
the  law  has  wisely  put  an  end  to  by  a  safe  and  definite  rule."  (0)  **^* 

With  regard  to  memorandum  articles  it  is  expressly  pro-  French  rule 
wled,  by  the  Code  de  Commerce  (/?),  "  That  the  clause /ree  of  mcmo'wrdum* 
aoerage  shall  discharge  the  underwriters  from  all  liabilities  "^^^cles. 

•  1  \     .1  1  ^  •      1  M  •      Code  de  Cg%i- 

from  average  losses,  whether  general  or  particular,  except  in  merce,  art  409. 

those  cases  which  give  a  right  of  abandonment;  and  in  such  The  assured 

cases  the  assured  may  choose  whether  he  will  abandon,  or  jng  to  abandon, 

proceed  for  an  average  loss.**  '^««»^«'"  "P°" 

*  ^  memorandum 

As  damage   to   the  goods  in  quantity  or  quality  to  the  articles  as  weU 
extent  of  three-fourths  in  measure,  weight,  or  value,  is,  as  we  others  wJien 
hive  seen,  one  of  the  express  grounds  of  abandonment ;  it  JhrJe fourtiwf * 
foUowB  that  the  assured  may,  by  the  present  law  of  France  measure, 
upon  abandonment,  recover  for  a  total  loss  on  memorandum  value, 
irtides  as  well   as  upon  any  others,  whenever  the  loss  or 
deterioration  reaches  the  required  amount. 

If,  indeed,  he  does  not  avail  himself  of  his  right  of  aban- 
donment, he  is  then  left  to  the  operation  of  the  old  law, 
which,  as  we  have  seen,  is  upon  this  point  exactly  the  same 
u  our  own.  (y) 

It  certainly  appears  very  desirable  that   some  such  rule  French  system 
ahould  be  adopted  in  our  own  law ;  for  the  present  system,  selras^pJefer- 
ta  the  reports   sufficiently  prove,   has  given  rise   to  great  *^^® '°  °"' 
diflkulties,   and    introduced  a  subtlety   and  refinement   of 
distiDction  which  seems  entirely  out  of  place  in  a  law  as- 
Boming  to^'cgulate  the  practical  dealings  of  practical  men. 


Comm.,  vol.  ilL  part  it.  tit  5.  No.  845.  (p)  Code  de  Commerce,  art.  ^09. 

P>401.  ed.  1841.  (9)  Boulay-Paty,      Comment,     on 

(•)  Valin,  Comment,  sur  Ord.  ed.  Emerigon,  chap.  xiL  sect.  46.  toI.  ii. 

fv'JI.  htcMBe,  1 828,  Tol  ii.  p.  339.  p.  19.  ed.  1827. 


own. 
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Sect.  V.  Absolute  Total  Loss  of  Part  of  Cargo. 


Absolute  total 
loss  of  part  of 
cargo. 

If  a  cargo  of 
perishable 
goods  be  made 
up  of  several 
distinct  pack- 
ages, each  capa- 
ble of  distinct 
valuation,  and 
any  one  of 
these  be  en- 
tirely destroy- 
ed, or  go  to  the 
bottom  of  tiie 
sea,  tliat  is  an 
actual  total  loss 
of  part. 


In  practice 
clauses  are  al- 
most always 
inserted  in  po- 
licies  on  perish- 
able goods,  to 
show  that  the 
insurance  is  to 
be  thus  di&tri- 
butively  taken; 
and  this  is  so 
much  a  matter 
of  usage,  that, 
•▼en  where  not 
inserted,  the 


§  372.  It  is  an  undoubted  doctrine  in  the  English  law  of 
marine  insurance,  that,  if  a  cargo  of  perishable  goods  be  made 
up  of  several  distinct  packages,  each  capable  of  a  separate 
valuation,  and  one,  or  more,  of  these  be  entirely  lost,  there 
is  an  absolute  total  loss  upon  every  such  package,  though  the 

rest  of  the  carge  may  come  to  hand  only  partially  damaged, 
and  the  whole  may  have  consisted  of  articles  warranted  free 
from  average. 

The  foundation  of  this  doctrine,  in  English  law,  appears  to 
be  the  following  passage  from  Lord  Mansfield's  judgment  in 
Lewis  V.  Rucker  (r) :  "  K  part  of  the  cargo,  capable  of  a 
distinct  and  separate  valuation  in  the  outset,  be  totally  lost 
—  as,  if  there  be  100  hogsheads  of  sugar,  and  10  happen  to 
be  lost  —  the  insurer  must  pay  the  prime  cost  of  those  10 
hogsheads,  without  regard  to  the  price  at  which  the  other 
90  may  be  sold." 

If  the  cargo  be  thus  made  up  of  separate  packages,  capable 
of  distinct  valuation  in  the  outset,  and  the  insurance  appears, 
from  the  terms  of  the  policy,  to  be  separately  effected  on 
each  distinct  package,  there  can  be  no  doubt  that  the  loss 
will  be  treated  as  a  total  loss  on  each  package  lost,  {s) 

In  practice,  accordingly,  as  we  have  seen  elsewhere, 
clauses  are  inserted  in  almost  all  policies  upon  perishable 
cargoes  composed  of  separate  packages,  which  have  the  effect 
of  showing  that  the  insurance  is  to  be  thus  distributively 
taken :  thus,  where  the  cargo  consists  of  manufactured  goods, 
shipped  in  bales  or  boxes,  a  clause  is  generally  inserted  *'  to 
pay  average  on  each  package  as  if  separately  insured;**  — 
where  it  consists  of  different  kinds  of  raw  produce,  "  to  pay 
average  on  each  species  as  if  separately  insured  (^) ;  and  this 


(r)  3  Burr.  1176. 

(«)  Per  Lord  Abinger  in  Hills  r. 
Loudon  Ass.  Conip.,  5  Mecs.  &  Wels. 
516. 


(t)    Stevens  on    Average,  224.  5tb 


ed. 
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is  said  to  be  considered  so  much  a  matter  of  usage  where  Absolute  total 
goods  are  insured  direct  from  their  place  of  growth  or  manu-  c^go,  ^^^  ^ 
fiujture,  that  even  if  no  such  clauses  are  inserted  in  the  policy  in  prac- 
poKcy,  yet  a  liberal  construction  is  put  on  the  omission,  and  **^/'  *^^^  «" 

...  -  .  ^  as  though  they 

the  policy  is  acted  upon  as  if  they  were,  (u)  were. 

The  following  cases  are  illustrations  of  this  rule. 
Flax  was   insured,  "/ree   of  averagey^  from  London  to  Actual  total 

-It.  •  /»  *on  of  part  of 

Exeter.  The  nax  was  packed  m  mats,  in  twenty-four  sepa-  flax  packed  in 
nte  packages,  and  the  policy  was  expressed  to  be  on  ^^JIclx  "  ^  ^  j^^, 
generally.  The  ship,  in  the  course  of  the  voyage,  was  ^**''^»  ^^  ^■**» 
wrecked  before  arriving  at  her  port  of  destination.  After 
the  wreck,  part  of  the  flax  floated  ashore  in  a  loose  state,  out 
of  Its  packages;  and  other  part  was  got  out  of  the  ship's 
hold;  the  whole  quantity  saved  was  about  one-fifth  in 
weight  of  the  whole  quantity  shipped,  and  its  net  produce 
when  sold  was  about  one-fortieth  in  value  of  the  sum  at 
which  the  flax  was  insured.  All  the  rest  of  the  flax  went 
to  the  bottom  of  the  sea :  no  package  came  ashore  entire, 
but  all  that  was  saved  was  loose  and  wetted  with  sea  water : 
DO  notice  of  abandonment  had  been  given.  Lord  Ellen- 
borough  held  that,  as  to  the  flax  ^at  came  ashore,  there  was 
only  a  partial  loss,  for  which  the  underwriters  were  freed 
from  liability  by  the  memorandum ;  but  that,  as  to  that  part 
of  the  flax  which  went  to  the  bottom  of  the  sea,  there  was 
an  absolute  total  loss,  for  which  they  were  liable,  notwith- 
fitandiDg  the  memorandum,  (v) 

Lord  Abinger  refers  to  this  case,  as  though  the  insurance  Remarkjt  on 
had  been  expressly  made  upon  each  mat  of  flax  separately,  ^^^^  ^' 
and,  indeed,  supports  it  on  that  ground  {w) :  in  the  report  of 
the  case,  however,  there  is  no  statement  from  which  this 
inference  can  be  drawn,  although  it  is  very  probable  that  the 
policy  contained  a  clause  of  the  nature  referred  to,  the  effect 
of  which  would  be  to  give  the  same  construction  to  the  in-- 
nirance  as  though  it  had  been  in  terms  separate  on  each 

separate  package. 


(»}  Sterans  on  Average,  221.  5th  ed.         (w)  See  in  Hills  v.    London   Ass. 
(p)  Diry  V.  Milford,  15  East,  559.       Comp.,  5  Mees.  &  Wels.  569. 


1040  ABSOLUTE   TOTAL   LOSS, 

Absolute  total        An  insurance  was  effected  in  terms  on  fifty-four  **  hogi^ 

loss  of  port  of  r         1  ^  n  T  /.  ^  n  A  11       ^1^ 

cargo.  heads   of  sugar      warranted   ^^  free  of  average.      All    the 

Fifty-four  hogshcads  Came  ashore,  and  not  one  of  them  was  entirely 

hogsheads  of  emptied  of  suffar,  though  the  quantity  left  in  each  was  so 

sugar — none  *  °  °  *  "^  ^ 

of  which  were  small,  that  the  amount  of  sugar  saved  in  all  the  fifty-four 

out— ^o  toul  hogsheads  put  together  would  not  have  more  than  filled  one 

lews  of  any  one.  hoffshead.     This  was  held  not  to  be  an  absolute  total  loss  on 

Hedburgh ».  °  ^ 

Pearson,  any  One  of  the  hogsheads,  although  it  would  have  been  so  if 

the  sugar  had  been  wholly  washed  out  of  any  one  of  them,  (x) 
Actual  toui  g^  where  an  insurance  was  effected  "  on  3224  bushels  of 

loss  on  586 

bushels  of  wheat  "  warranted  "frfee  of  average,"  and,  on  arrival  at  an 

wheat,  part  of,  ^iit  t*         •%         \  t  j 

a  cargo,  insured  mtcrmediatc  port,  586  bushels  were  found  to  be  so  damaged 

Colaffan*Ir  ^^  ®®*  watcr  that  they  were  obliged,  by  order  of  the  govern- 

l^ndon  Ass.  ment,  to  be  thrown  into  the  sea.  Lord  Tenterden,  then  Mr. 

5  Maui'e  &  Sel.  J.  Abbott,  said,  ^*  I  should  strongly  incline  to  the  conclusion 


456. 


that  this  was  a  total  loss  of  part."  (y) 


Where,  how-  Where,  however,  the  cargo  is  not  made  up  of  separate 

ever,  the  cargo  ,         ,  .11  •  j   •  11 

is  not  made  up  packages,  but  is  shipped  in  bulk,  and,  also,  msured  m  bulk, 
packages!  but  then,  though  part  of  such  cargo  be  wholly  destroyed  by  the 
1^  *iu*^^*^j  *V.      perils  of  the  sea,  it  is  only  an  average  loss  on  the  whole,  and 

insured  in  bulk,    not  a  total  loSS  OU  part. 

actual  total  Thus,  where  a  cargo  of  wheat,   valued  at   1600t,  and 

loss  of  part.  <«  warranted  free  of  average,"  was  shipped  in  bulk,  and  in- 
don  Ass,  Comp.  sured  in  bulk  by  one  entire  insurance,  and  a  quantity  of  this 
W^^\^569         ''^heat,  to  the  value  of  about  70/.,  was  pumped  up  out  of  the 

hold  into  the  sea  during  a  storm,  and  totally  lost,  this  was 
held  not  to  be  an  actual  total  loss  of  part  of  the  wheat,  but 
only  an  average  loss  on  the  whole  cargo,  (z)  On  its  being  con- 
tended in  argument  that  this  cargo  was  divisible,  Alderson  B. 
said,  "  How  ?  —  into  particles  certainly :  if  you  can  say 
the  insurance  is  on  each  particle,  then  you  may  say  there  has 
been  a  total  loss  of  so  many  particles ; "  and  Lord  Abinger 


(x)  Hedburgh  v.  Pearson,  7  Taunt.  (y)  Cologan  v,  London  Ins.  Comp., 

15?.     2   Mar&hall's   Rep.  432.     S.  C.  5  Maule  &  Sel.  456. 

Holt's  N.  Pr.  349.   Stevens  on  Average,  (2)  Hills  v,  London  Ass.  Comp,,  5 

237.  5th  ed.  Mees.  &  Wels.  569. 
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add  decidedly,  *^  when  it  is  an  insurance  on  the  bulk,  there  Absolute  total 

oumot  be  a  total  loss  of  any  part  of  the  cargo."  (a)  ^^^^  P^'*  ""^ 

h  the  United  States  this  doctrine  of  a  total  loss  of  part  ; — ^   ^^  ,    , 

■  ,  *  In  the  United 

has  been  considerably  discussed,  and   finally  rejected.     The  States  the  doc- 
doctrine  there  now  is,  as  stated  by  Mr.  Chancellor  Walworth,  total  low  of  " 
that  "the  underwriter  is  not  liable  for  any  partial  loss  on  P"t "  rejected, 
memorandum  articles  unless  there   is   a  total  loss  of  the 
whole  of  the  particular  species,  whether  the  particular  article 
b  shipped  in  bulk,  or  in  separate  boxes  or  packages."  (&) 

Mr.  J.  Story,  referring  to  the  English  case  of  Davy  v, 
Milford,  says,  "  upon  this  case  I  confess  myself  to  have  great 
difficulties :  suppose  the  insurance  had  been  on  coffee  or  on 
corn,  what  difference  is  there  between  the  loss  of  a  single 
kernel  and  a  bag  ?  —  between  the  loss  of  an  aggregate  mass 
made  np  of  artificial  and  separate  parcels,  or  of  an  aggregate 
made  up  of  things  in  their  own  nature  separate.  The  loss 
of  the  whole  of  a  bag  of  coffee  or  com  does  not  seem  to  me 
to  differ,  in  principle,  from  the  loss  of  an  equal  quantity  of 
coffee  or  com  in  bulk.  The  meaning  of  the  memorandum 
has  hitherto  been  supposed  to  be,  that  it  shall  exempt  the 
uiderwritcrs  from  all  partial  losses  or  particular  averages  on 
the  thing  insured.  What  difference  is  there,  in  principle  or 
leaaoD,  between  a  partial  loss  or  average  by  the  damage  of 
part,  and  a  partial  loss  by  the  destruction  of  an  integral 
part  of  the  thing  insured  ?  "  (c) 

The  reasonings  of  the  great  American  jurist  seem  specula- 
tiTely  unanswerable ;  but  the  law  and  practice  of  England 
arc  conclusively  settled  by  the  cases  already  cited. 

There  may  be  a  total  loss  of  part  of  the  freight  where  part  Absolut©  total 
rf  the  cargo  actually  perishes,  but  not  where  it  is  merely  left  fr^ighi.^"' 
bdund  by  the  master,  owing  to  the  expense  of  forwarding  it 


(a)  Hills  V.  London  Ass.  Comp.,  5  (6)  f  I"  Wadsworth  v.  Pacific  Ins. 

Veo.  &  Well.  569.     The  distinction  Comp.,  4  WendclPs  New  York  Rep. 

l>Mveen  this  case  and  that  of  Colo^an  33.,  cited  in  2   Phillips  on  Ins.  492. 

^London  Ass.  Comp.,  5  Maule  &  Sel.  See  also  ibid.  pp.  490—497. 

^9.,  i%  that  in  that  case  the  insurance  (c)  f  Humfrey  v.  Union  Ins.  Comp., 

«M  00  so  many  bushels  of  wheat  taken  3  Mason*s  Circuit  Court  Rep.  429     2 

^i^tribotifely  —  in  this — on  wheat  in  Phillips  on  Ins.  491. 
M 
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Absolute  toui    as  Compared  to  its  value ;  although  he  may,  in  leaving  it 

loss  of 
cargo. 


loss  of  part  of      i     i  •    j    i  •      i  •        t         x*         /j\ 

.Q^  ^  belund,  have  exercised  a  wise  discretion,  (a) 


Sect.  VI.  Absolute  Total  Loss  on  Freight. 
Absolute  total        §  373,  ^^  insurance  on  freight  is,  as  we  have  already  seen, 

loss  on  freight.  ^  ,         f .  ,  -o    1         1  •  • 

nothing  more  than  an  undertaking  that,  if  the  shipowner  is 

General  pnnci-  .in  •/••ixi  d  ±.\  •!•  1 

pies  as  to  abso-  prevented  from  earning  freight  by  any  ot  the  penis  insured 
'f  fr^!r^  ***^     against,  the  undenvriters  on  freight  will  make  good,  to  the 

extent  of  their  subscriptions,  the  loss  he  has  thereby  sus- 
tained. 

Bearing  this  principle  in  mind,  in  connection  with  those 
already   established  in  the  preceding  part  of  this  chapter, 
the  inquiry  as  to  what  constitutes  an  absolute  total  loss  on 
freight,  so  as  to  give  the  assured  a  right  to  claim  the  whole 
amount  of  the  insurance  wit houtf  notice  of  abandonment,  docs 
not  seem  to  present  any  great  difficulty.     In  general,  it  may 
be  said  that,  whenever  the  happening  of  the  event  on  which 
the   earning  of  freight  depends   is   rendered  absolutely  im" 
possible^  or,  in  any  practical  sense,  utterly  hopeless^  by  means 
of  the  perils  insured  against,  this  is  a  case  of  absolute  total 
loss  on  freight,  in  respect  of  which  the  assured  may  recover 
without  notice  of  abandonment.     The  question,  therefore, 
turns  in  some  measure  on  the  nature  of  the  contract  under 
which  freight  is  payable.     If  the  freight  insured  be  the  hire 
of  a  ship  for  an  entire  voyage,  under  the  terms  of  a  charter- 
party,  so  that  no  freight  is  payable  except  on  the  arrival  of 
that  particular  ship  at  the  port  of  destination  outwards,  or  at 
her  home  port,  then,  if  such  arrival  of  the  ship  be  rendered 
impossible  or  hopeless,  either  by  her  foundering  at  sea,  or 
being  justifiably  sold  as  irreparable  in  the  course  of  the  voy- 
age, this  ought,  on  principle,  to  be  an  absolute  total  loss  on 
freight,  quite  irrespective  of  all  questions  as  to  the  state  of 
the  cargo.     Where,  on  the  other  hand,  the  earning  of  the 
freight  insured  is  not  thus  made  to  depend  on  the  arrival  of 

(J)  Mordy  v.  Jones,  4  B.  &  Cr.  394.     Brockelbank  e.  Sugni%  1  Mood.  & 
Rob.  103. 
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tbe  ship  ander  the  charter-party^  but  on  the  delivery  of  the  Absolute  tout 

goods  according  to  the  terms  of  the  bill  of  lading ^  the  chance    "*  *^°  fright 

of  the  ship's  arrival  would  seem  to  be  less  important  as  the 

criterion  of  the  right  to  recover  a  total  loss  on  freight  with- 

ODt  notice  of  abandonment,  than  the  chance  that  the  goods 

wxj  be  forwarded,  so  as  to  earn  freight,  by  another  ship  (e) ; 

in  such  cases,  accordingly,  if,  although  the  original  ship  be 

irholly  destroyed,  or  justifiably  sold  as  irreparable,  yet  the 

caigo  is  preserved  in  such  a  state  that  it  may  be  sent  on, 

so  as  to  earn  freight,  by  a  substituted  ship,  it  should  seem 

that  die  assured,  in  order  to  recover  as  for  a  total  loss  on 

freight,  ought,  on  principle,  to  give  notice  of  abandonment. 

Tie  cases  on  this  subject  seem  divisible  into  two  main  Twodanesof 
classes:  1.  Those  in  which  the  ship  has  foundered  at  sea,  or 
been  forcibly  taken  out  of  the  hands  of  her  owners,  as  by 
ciq[»tiire,  detention,  &c,  and  not  restored  before  action  brought ; 
2.  Those  in  which  both  the  ship  and  cargo,  or  either  of  them, 
have  been  sold  by  the  master  abroad.     With  regard  to  the 
first  class  of  cases  there  is  no  difficulty :  if  the  ship  with  a  Foundering  of 
foil  cargo  on  board  has  foundered  at  sea,  so  that  ship  and  cargo, 
cargo  are  both  hopelessly  lost  to  the  assured,  without  any 
aangnable  chance  of  salvage,  this  is  a  clear  case  of  absolute 
total  loss  on  the  freight,  the  earning  of  which  has  become 
impoasible  under  the  circumstances.     So,  where  the  freight  Foundering  of 
insured  is  the  hire  of  a  ship  under  charter-party,  the  same  with  no  cargo 
consequence  follows,  if  the  ship  is  lost  at  sea  after  having  ^^  *^ 
once  broken  ground  on  the  voyage,  even  though  at  the  time 
of  loss  no  cargo  may  have  been  shipped  on  board.  (/) 

So^  even  where  the  freight  insured  is  to  become  payable  on  Of  ^renmi/thip 
ddivery  of  the  goods,  by  a  general  ship,  under  the  terms  of  the  ^f  wTO^is  cm^ 
bill  of  kding,  although  a  full  cargo  may  not  be  actually  on  ^"*^»  ^^  **' 
board  at  the  time  of  loss,  yet,  if  a  full  cargo  have  been  then 
contracted  for,  and  is  lying  ready  to  be  shipped  on  board,  and 
the  ship  be  ready  to  receive  it,  in  this  case  also  the  assured 

(0  Shiptoo  v.  Thornton,  9  Ad.  &     478.     Homcastle    o.    Suart,    7  East, 
^*  314.  400.     Mackenzie  v.  Shedden,  2  Camp. 

(/)  Humpson  v.  Taylor,  6  T.  Hep.     431. 

3x2 


1044 


ABSOLUTE  TOTAL  LOSS, 


Absolute  total 
loss  on  freight. 

Absolute  total 
loss  of  part  of 
freight,  by  loss 
of  part  of 
cargo. 


Capture  of  ship 
and  cargo,  the 
loss  continuing 
total  till  action 
brought,  an 
absolute  total 
loss  on  freight. 
Atty  V.  Liudo, 
1  Bos.  &  Pull. 
N.  R.  236. 


Seizure  and 
sale  of  outward 
cargo  an  ab- 
solute total  loss 
on  outward 
freight. 
Wilson  V. 
Forster, 
6  Taunt.  25. 


But  where  the 
insurance  is  on 
homeward 
freight  —  if 
ship  arrives 
earning  freight, 
though  with 
another  cargo, 
this  is  not  a 
total  loss  on 
freight. 
Evcrth  o. 
Smith,  2  Maule 
&  Sel.  278. 


on  frciglit  may  recover  as  for  a  total  loss,  though  only  a  part, 
or  even  though  none,  of  the  cargo  may  actually  be  on  board 
the  ship  at  the  time  of  loss  {ff) ;  if,  on  the  other  hand,  in  such 
case  the  full  intended  cargo  be  neither  shipped  on  board  nor 
contracted  for  at  the  time  of  loss,  and  the  ship  is  not  then  in 
a  state  of  readiness  to  receive  it,  but  is  lost  with  only  a  part 
of  the  intended  cargo  on  board,  this  is  an  absolute  total  loss, 
not  of  the  whole  freight  on  the  full  cargo,  but  only  of  the 
freight  on  such  part  of  it  as  is  actually  shipped  and  lost,  (A) 

On  the  same  principle,  if  the  event,  on  which  the  earning 
of  the  entire  freight  is  made  to  depend  under  the  charter- 
party,  be  the  ship's  an*ival  at  her  port  of  ultimate  destination 
with  a  certain  description  of  cargo,  and  the  happening  of  this 
event  is  rendered  hopeless  by  the  capture  of  the  ship  (unre- 
deemed by  subsequent  restoration),  before  this  particular 
description  of  cargo  is  loaded  on  board,  this  is  a  clear  case  of 
absolute  total  loss  on  the  whole  freight,  (i) 

So,  where,  under  a  policy  on  ship  and  freight  for  a  Baltic 
risk,  it  appeared  that  the  ship  was  a  general  ship,  and  the 
freight  insured  was  made  payable  on  delivery  of  the  cargo  at 
the  ship's  port  or  ports  of  discharge  in  the  Baltic,  it  was  held 
that  seizure,  condemnation,  and  sale  of  this  cargo,  under  the 
Berlin  decree,  in  the  ship's  port  of  discharge,  involved  an 
absolute  total  loss  of  the  outward  freight,  though  the  ship, 
which  had  been  also  seized,  was  repurchased  by  the  master, 
and  ultimately  arrived  earning  homeward  freight  (j*):  had 
the  policy  in  this  case  been  on  freight  for  the  homeward 
voyage,  under  charter-party,  then,  although  the  cargo  first 
shipped  on  board  at  the  foreign  port  had  been  taken  out 
and  sold,  yet,  if  the  ship  had  ultimately  arrived  at  her  home 
port  so  as  to  earn  freight  with  another  cargo,  this  would  not 
have  been  a  total  loss  on  freight  under  such  policy.  (A) 


(g)  Dtvaux  v.  J'Anscn,,5  Bingh.  N. 
C.  519.,  where  all  the  previous  autho- 
rities are  cited. 

(A)  Forl)es  v,  Cowie,  I  Camp.  520. 
Forbes  v.  Aspinall,  13  East,  323. 

(i)  Atty  r.  Lindo,  1  Bos.  &  Pull. 
N.  R.  236. 

(j)  Wilson  V.  Forster,  6  Taunt.  25. 


1  Marshall,  425.  S.  C.  S.  P.  in  United' 
States,  f  Ilutin  v.  Union  Ins.  Comp., 
1  Washington  Circuit  Court  Rep.  530. 
(A)  Everth  v.  Smith,  2  Maule  & 
Sel.  278.  Brockelbank  o.  Sugrue,  1 
Mood.  Si  Rob.  102.  See  also  Barclay 
V.  Stirling,  5  Maule  &  Sel  6. 
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On  the  same  prlnciplcj  where  the  event  on  which  the  earn-  Absolute  lotil 

/.-•I-  -I  -I  1111  •      ^^^'^  ®"  freighn 

mg  of  freight  is  made  to  depend  under  the  charter-party  la  . 

the  ahipfl  completing  in  safety  her  entire  voyage  out  and  suranwisonan 
home,  then,  if  the  ship  be  lost  on  the  homeward  passage,  there  J°^*'*^  freight 
will  be  an  absolute  total  loss  on  the  whole  freight ;  if,  on  the  voyage,  loss  of 
other  hand,  the  voyage  out  is  distinct  from  the  voyage  home,  homcw*ard**pas- 
aod  freight  have  been  earned  on  the  ship's  arrival  outwards,  **f ^» "  ■"  ^^ 

^  '■  ^  solute  total  loss 

her  subsequent  loss  on  the  homeward  passage  is  not  an  abso-^  on  freight, 
late  total  loss  of  the  whole  freight.  (/)  Simond, 

2  Chitt.  Rep. 
660. 

§  374.  As  to  the  second  class  of  cases  in  which  ship  and  where  both 

cargo,  or  either  of  them,  have  been  sold  abroad  by  the  master,  **"P|*".^ij*^7^° 

it  would  seem  to  be  clear,  on  principle,  and  is,  in  fact,  un-  sold  abroad, 

doubted,  that,  if  both  ship  and  cargo  have  been  sold  abroad,  lute  total  loss 

under  such  circumstances  of  urgent  necessity  as  to  justify  their  **"  fr«»«*»t»  «"* 

o  J  u       *fi^  no  notice  of 

«fe,  the  assured  may,  without  any  notice  of  abandonment,  abandonment  is 
reoo?er  as  for  a  total  loss  on  the  freight,  the  earning  of  which, 
under  the  circumstances,  has  become  wholly  impossible,  owing 
to  events  beyond  his  controul(m):  on  the  other  hand,  where  -^/iVer,  where 
the  sale  is  not  thus  justified  by  necessity,  but  the  ship  might  justi6ablc. 
have  been  repaired,  or  the  cargo  sent  on  so  as  to  earn  freight, 
it  would  seem,  on  principle,  that  the  shipowner  ought  not  to 
be  allowed  to  avail  Iiimself  of  such  unjustifiable  sale,  in  order 
to  throw  on  the  underwriter  on  freight  a  total  loss  on  that 
interest  which,  in  the  case  supposed,  has  been  ciused,  not  by 
the  perils  insured  against,  but  by  the  unauthorised  act,  either 
of  himself,  or  of  the  master,  as  his  agent;  at  all  events,  it 
would  appear,  that  he  could  only  so  entitle  himself  in  cases 
where  he  has  given,  and  the  underwriter  accepted,  notice  of 
abandonment. 
The  mere  fact,  however,  of  notice  of  abandonment  being  Nor  will  notice 

°    ofabandon- 

gi^en  cannot,  -per  *e,  give  the  assured  on  freight  a  right  to  re-  ment  in  such 
cover  as  for  a  total  loss  where  the  sale  is  not  justifiable :  it  is  tHlTm  a^oul 
only  where  the  underwriter  has  accepted  or  acted  upon  such  ^^'^  eicept 

*  ^  where  accepted* 

or  acted  iipDii. 

(0  Mickrell   r.  Simond,  2  Oiitty's         (m)  Idle  o.   Royal  Exch.  Comp.,  3 
^  6ftX    (cases   in   time  of    Lord     Moore,  115.     8  Taunt.  755. 
^Iiasfield).     See  also  S.  C.  Abbott  on 
^PPni&41S.  6th  ed. 
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Absolute  total    notice  that  it  can  bind  the  rights  of  the  parties ;  as  Mr.  Baron 
low  on  freight,   -pwcke  obscrves,  in  giving  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  in  Benson  v.  Chapman,  "  if  the  loss  of 
freight  be  not  total  in  its  nature,  abandonment  cannot  make 
it  so.''(n) 

The  principle,  in  short,  seems  to  be  this, — where  the  sale 

of  ship  and  cargo  is  justified,  notice  of  abandonment  to  the 

underwriter  on  freight  is  unnecessary;  where  such  sale  is  not 

justifiable  it  is  inoperative,  unless  accepted  or  acted  upon. 

Where  gooda         Tj^g  (jag^  rrenerallv  cited,  as  showinsc  notice  of  abandonment 

might  have  .1  ^  ,  ,  ^    .   , 

been  sent  on  >o  to  be  necessary,  m  order  to  recover  for  a  total  loss  on  freight, 
frl>Lriit^e  of  where  ship  and  cargo  had  been  sold  abroad,  b  that  of  Par- 
ship  and  cargo   meter  V,  Todhunter,  which  was  a  policy  of  insurance  "  on  the 

will  not  make  „  .  ^  /. 

an  absolute  freight  of  the  ship  Portseay  insured  from  Berbice  to  London : 
^ight"  ^  *^®  ^^^V»  ^  ^^^  course  of  her  voyage,  was  captured,  recaptured, 
Parmeter ».        j^^  Carried  iuto  Grenada,  where  she  was  sold  with  the  whole  of 

Todhunter,  /  ^  .  .  « 

1  Campb.  541.    her  cargo  ; — the  plaintiff*,  who  had  given  no  valid  notice  of 

abandonment,  claimed  a  total  loss :  it  was  contended  that  no 
notice  was  necessary,  sed  non  allocatur,  for  the  goods  might 
have  been  brought  home  in  another  ship,  and  so  freight  have 
been  earned  (o):  it  is  clear,  by  what  fell  from  Lord  Ellen- 
Remarks  on       borough,  that  the  circumstances  of  this  case  were  not  such  as 

this  case* 

to  make  the  sale  of  the  whole  ship  and  cargo  justifiable,  but 

only  to  warrant,  at  the  utmost,  the  hypothecation  of  the 

ship,  and  the  sale  oi  part  of  the  cargo:  the  case,  therefore,  is 

rather  an  authority  for  the  position,  that  there  is  no  total  loss 

on  freight  by  an  unjustifiable  sale  of  ship  and  cargo — at  all 

events,  without  notice  of  abandonment — than  for  the  position, 

that  such  notice  is  requisite  where  ship  and  cargo  have  been 

justifiably  sold. 

Where  sale  of        The  next  casc  in  which  the  point  arose — Green  v.  The 

is  justifiable,  no  Boyal  Exchange  Assurance  Company — is  quite  consistent, 

d^nme^IbJt'   when  its  facts  are  considered,  with  that  last  cited.     In  this 

quired  to  make  easc  the  insurance  was  on  "  freight,  by  the  ship  Defiance, 

a  total  loss  on  o  ^  r 

(n)  Benson  v.    Chapman,  in  error,        (o)  Parmeter  v.  Todhunter,  1  Camp, 
from  the  shorthand  writer's  notes  of    541. 
the  judgment 
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It  and  fhrni  the  Canary  Islands  to  London : "  the  ship  having  Absolute  total 
sailed  on  her  voyage,  with  a  full  cargo  on  board,  was,  in  ^^  °"  '^^'g  ^ 
coiwequence  of  sea-damage,  obliged  to  put  back :  her  cargo  ^*/n*  |  ^fj^* 
Baying  been  necessarily  unshipped,  and  the  ship  being  found  «*>*!»  »^ch 

notice  IS  in* 

80  diaabled  that  it  would  be  impossible  to  bring  her  home  operative, 
withoot  repairs,  which  could  not  be  procured  where  she  was,  ^^^  Aw/ ^ 
both  ship  and  cargo  were  sold :  the  purchaser  of  the  ship,  Comp., 
InTing  repaired  her,  brought  her  home  with  half  a  cargo ;  i  Manh.  44?. 
ber  captain  {who  was  also  owner  and  plaintiff  in  the  action) 
bought  another  ship  of  small  burden,  in  which  he  also  brought 
goods  to  London,  but  none  of  the  original  cargo :  having 
brought  his  action  against  the  underwriters  on  freight  for  a 
total  loss,  two  objections  were  made  to  his  right  of  recovery. 
L  That  he  had  given  no  notice  of  abandonment;  2.  That 
the  sale  was  not  justified  by  necessity.     Chief  J.  Gibbs,  as 
to  the  first  objection,  which  was  supported  on  the  authority 
of  Panneter  v.  Todhunter,  held  that  there  was  nothing  in  it; 
bat,  as  to  the  second,  he  granted  a  new  trial,  in  order  that 
the  jury  might  consider  whether  the  sale  of  the  ship,  under 
Ae  circumstances,  was  such  a  measure  as  a  prudent  owner, 
if  nninsnred,  would  have  resorted  to ;  or  whether  he  would 
lot  have  repwed  and  sent  her  on,  so  as  to  earn  freight,  (p) 
"I  think,"  said  the  Chief  Justice,  ^^the   assured  ought  to 
have  aoted  as  if  the  adventure  had  not  been  insured ;  and, 
if  a  man  of  common  prudence,  would  have  repaired  her,  not 
beii^  insured,  he  should  have  done  so,  on  account  of  the 
uiertoriterSy  otherwise  he  would  have  been  selling  the  ship  for 
tk  purpose  of  throwing  the  loss^^  {of  freight)  "  on  the  under^ 
mUrsr(r) 
This  case,  therefore,  shows  —  1.  That  no  notice  of  aban*  Rcmtrksoo 

donment  is  requisite  where  the  ship  and  cargo  have  been 

justifiably  sold ;  2.  That,  unless  such  sale  be  justifiable,  the 

issored  on  freight  cannot  recover  as  for  a  total  loss. 
The  former  of  these  points  was  all  that  was  determined  in 

Idle  V.  Boyal  Exchange  Assurance  Company,  which  was  the 

ip)   Green   e.     Royal    Exch.    Ass.         {q)  1  Marshall's  Rep.  459. 
Coop.,  G  Taunt    66*      1    MarshaU's 
Bep.  447. 
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Absolute  total    ncxt  in  which  the  point  arose.     In  that  case  the  insurance 

^H^ ! was  "  on  the  freight  of  the  ship  Ajax,"  for  a  voyage  from 

Quebec  to  her  port  of  discharge  in  the  United  Kingdom : 
Idle  V.  Royal  the  ship  and  cargo  having  been  sold  abroad  by  the  master 
Comp.,  Olid  <>^c  of  the  part-owners,  under  circumstances  (to  be  else- 

8  Taunt' 755  '   wherc   detailed)   which,   in   the   opinion   of   the   Court  of 

Common  Pleas^  justified  the  sale,  on  the  ground  of  urgent 
necessity,  that  court  held  that  no  notice  of  abandonment  was 
necessary  to  entitle  the  assured  on  freight  to  recover  a  total 
Kin  *s^Bench*  ^^^8.  (r)     When,  howcvcr,  the  same  case  came  before  the 
in  error,  Court  of  King's  Bcuch  on  a  special  verdict,  that  court 

Bingh.  151.,      directed  a  venire  de  novOy  on  the  ground  that  the  necessity  of 
note  (rf).  ^^^  ^^^^  ^j^  ^^^  distinctly  found  in  the  special  verdict,  and 

could  not  be  inferred  from  the  facts  stated ;    and  Mr.  J< 

Bayley  added,  on  the  same  occasion,  ^^  That  the  question, 

whether  the  circumstances  amounted  to  an  abandonment, 

might  also  be  left  open"(«);  Le,  whether,  even  with  notice 

of  abandonment,  the   assured  would   have  had  a  right  to 

recover  as  for.  a  total  loss  on  freight. 

Is  there  a  toud       j^  ^j^^  preceding  cases  both  ship  and  cargo  had  been  sold : 

without  notice    in  that  which  follows  only  the  ship  had  been  sold,  but  the 

ment,  where       cargo  scnt  on :  it  was  an  insurance  ^^  on  freight,  per  ship 

jSitifiLbiylSd,  ^^^^^  Branch,"  from  the  Cape  of  Good  Hope  to  London ; 

but  cargo  is       the  ship,  while  loading  in  Table  Bay,  was  driven  ashore,  and 

sent  on  and  1 1         i  •  t*         t  •  •       i 

arrives?  sold  under  Circumstances  of  such  urgent  necessity  as,  in  the 

rUonrVBi^gh!  opinion  of  the  court,  fully  to  justify  the  sale ;  the  cargo,  one- 
S88. ;  1  Moore  third  of  whicli  was  loaded  on  board  at  the  time  of  loss,  and 

&  P.  14. 

the  rest  engaged,  was  inmiediately  sent  on  to  England  in 
another  vessel :  the  plaintiff  claimed  a  total  loss  on  freight ; 
it  was  objected  that  he  should  have  given  notice  of  abandon- 
ment, but  the  court,  under  the  circumstances  of  the  case, 
thought  it  unnecessary,  and  the  plaintiff  recovered  the  whole 
amount  of  his  insurance;  {f) 
this"casc!  **"  ^*  must  be  assumed  in  this  case  that  the  event  upon  which 

(r)  Idlcv.  Royal  Exch.  Ass.  Comp.,         (I)  Mount   c.    Harrison,  4  Bingb. 
3  Moore,  115.     8  Taunt.  755.  388. ;  1  Moore  &  P.  14. 

(«)    3   Brod.  &    Bingh.    151.    note 
(rf). 
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earning  of  the  freight  insured  was  made  to  depend^  was  Absolute  total 
the  arrival  of  the  ship  under  the  charter-party :  if  the  freight  ^*^^"  ''^'g 
insured  had  been  made  payable  ^n  the  delivery  of  the  goods^ 
in  terms  of  the  bill  of  ladings  it  should  seem  that^  as  the 
goods  were  actually  sent  on^  and  arrived  so  as  to  earn  freight^ 
bj  another  ship^  that  this  was  precisely  the  case  contemplated 
by  Lord  EUenborough  in  Parmeter  v.  Todhunter^  and  that^ 
a8  the  loss  on  freight  became^  in  the  events  less  than  total, 
tbe  assured  would  not  have  been  entitled  to  claim  as  for  a 
total  loss  (at  all  events,  without  notice  of  abandonment) ;  that 
which  he  should  have  abandoned  being  the  chance  of  the 
cargo  arriving,  so  as  to  earn  higher  freight,  than  that  which 
the  shipowner  would  have  to  pay  for  the  hire  of  the  ship  in 
which  it  Was  sent  on.  (m)  A^ere,  under  similar  circum- 
itanoes,  the  master  sold,  not  only  the  ship,  but  also  the  cargo, 
from  the  impossibility  of  sending  it  on,  except  at  an  ex- 
orintant  rate  of  freight,  this  was  held  in  the  United  States, 
and  as  it  seems  justly,  an  absolute  total  loss  of  freight,  (v) 

Where  a  cargo  of  perishable   goods  loaded  on  board  a  Where  cargo  is 
general  ship,  and  deliverable  to  the  consignees  under  terms  JJj  ^^  intenDe- 
of  the  bill  of  lading,  on  payment  of  freight,  is  necessarily  ^^^  P°^ 
imloaded  at  an  intermediate  port  in  the  course  of  the  voyage  circumstaiwes 
fcr  the  repairs  of  the  ship,  and  there,  on  survey,  found  so  *  ^  ^%  -^^  * 
Na-damaged  that  it  is  necessarily  sold  by  the  master,  in  order  ^^^  '\. 
to  prevent  its  perishing  by  the  rapid  progress  of  putrefaction,  ia  an  Absolute 
m  8uch  case,  if  neither  the  merchant  (or  his  agent),  nor  the  freight"  ^* 
Aipowner,  have  been  present  at  the  sale,  nor  have  any  know-  viierboom  v. 
ledge  of  it  till  after  it  has  taken  place,  the  present  doctrine  is  Mees.  & 
of  the  English  law  is,  that  no  freight  whatever  is  due  on  the 
cargo  80  sold,  (w)    In  such  case,  therefore,  as  the  earning 
of  freight  has  become  an  absolute  impossibility  by  a  jus- 
tifiable sale  of  the  cargo  (x),  it  should  seem,  on  principle. 


(>)  Siipton  V.  Thornton,  9  Ad.  &  (tc)  Vlierboomo.  Chapman,  13  Mecs. 

EIL  314.  &  Wels.  230. 

(p)  t  Callender  t;.   Ins.    Com  p.    of  (x)  Roux  v.  Salvador,  3  Bingh.  N. 

North  America,  5  Blnney,  525.,  cited  C.  266. 
2  rhillipson  Int.  353. 
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Absolute  total    and  has  accordingly  been  so  held  in  the  United  States^  that 

this  is  an  absolute  total  loss  of  freight,  (y) 

But  nothing  Nothing  short,  however,  of  this  absolute  impossibility  of 

short  of  neces-  ^,  -  -,.....      •. 

Bity  will  justify  sending  on  the  cargo  with  any  chance  of  its  amving  in  its 
oirKd^ren^titic  ^^^^^  character  at  its  port  of  destination,  will  justify  the 
the  assured  in  master  in  Selling  it  at  an  intermediate  port,  or  entitle  the 
to  claim  a  total,  assurcd,  in  conscqucncc  of  such  sale,  to  throw  the  loss  on  the 
on  fre^rbt.'^^  underwriters  on  freight.  Thus,  where  the  ship  having  been 
Mordy  V,  driven  back,  in  consequence  of  sea-damage,  to  her  port  of 

Cr.  394.  loading,  it  became  necessary  to  unload  the  cargo,  part  of 

which  Was,  on  survey,  found  so  damaged  that  the  master^ 
after  having  repaired  his  ship,  sold  it  on  the  spot,  instead 
of  taking  it  on,  because,  if  put  on  board  as  it  was,  it  might 
have  ignited  the  rest  of  the  cargo,  and,  if  he  waited  till  it 
was  fit  to  ship,  the  expense  would  have  exceeded  the  freight 
he  could  earn  upon  it — Lord  Tenterden  held  that  the  assured 
could  not  claim  from  the  underwriters  on  freight  a  total  loss 
upon  the  part  of  the  cargo  so  sold,  (z) 

No  notice  of  §  375.  In  a  policy  on  the  profit  of  goods,  the  underwriter 
required  under  engages  that  the  goods  shall  not  be  prevented  by  the  perils 
apolicy  on        insured  against  from  so  arriving  as  to  earn  a  profit  (a)  :  if, 

then,  the  goods  are  so  prevented  from  arriving  by  the  perils 
insured  against,  there  is  a  total  loss  on  the  expected  profits, 
and  this  without  any  necessity  for  a  notice  of  abandonment  2 
for,  as  a  transfer  of  goods  by  abandonment  necessarily  in-^ 
eludes  the  eventual  profit  on  such  goods,  a  separate  aban-^ 
donment  of  expected  profit  would  be  a  nugatory  and  idle 
form;  for  the  same  thing  cannot  be  abandoned  to  two 
different  persons  at  the  same  time,  (b) 

The  rule,  therefore,  is,  that  a  total  loss  of  the  goods  in- 
volves a  total  loss  of  the  profits  expected  to  arise  from  their 

(y)  fHurtin  «.  Union  Ins.  Comp.,  (a)  2  Phillips  on  Ins.  244. 

1  Wash.  530.,  cited  2  Phillips  on  Ins.  (6)  Bcneck^,    Pr.  of  Indem.    S86. 

d53.  See  per  Lawrence,  J.,  in   Barclay  e* 

(2)    Mordy  v.   Jones,  4  B.  &  Cr.  Cousins,  East,  551. 
394.     S.  C.  6  Dowl,  &  Ryl.  479. 
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■■le,  and  that  this  may  be  recovered  without  notice  of  aban-  Absolute  total 
donment.  Commissions  stand  upon  the  same  footing  as  profits,    Q»»  Q"  ''^'g 
a  poli<7  on  commissions  being  an  undertaking  that  the  assured  Nor  under  a 
diaU  not  be  prevented  by  the  perils  insured  against  from  ^^/oju^ *^^' 
earning  a  commission  on  the  sale  of  the  goods  (c):  hence,  if 
the  asBored  have  done  his  part  towards  earning  the  com* 
nuaaionB,  but  the  goods  never  arrive,  he  may  recover  for  a 
total  loss ;  and,  as  in  such  case  he  could  assign  nothing  by 
abandonment,  no  notice  of  abandonment  is  required. 


(c)  3  Phillips  on  Int.  368. 
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CHAP.  VIII. 

OF   CONSTRUCTIVE  TOTAL  LOSSES. 

Sect.  I.   General  Doctrine  of  Consbuctive  Total  LoM. 

Oiftncttil  doo      §  376.  As  wc  have  already  seen,  a  constfuctive  total  loss  in 
fetructive  total    insurance  law  is  that  which  entitles  the  assured  to  claim  the 

"^ whole   amount  of  the  insurance,  on  giving  due  notice  of 

Definition  of  ft    abandonment;   and  that  is,  generally  speaking,  a  case  of 

constructive  »  ,  ,  i  i  .         •  111 

total  loss.  constructive   total  loss  where  the  thmg  msured  has  been 

reduced  to  such  a  state,  or  placed  in  such  a  position  by  the 
perils  insured  against,  as  to  make  its  total  destruction  or. 
annihilation,  though  not  inevitable,  yet  highly  imminent)  or 
its  ultimate  arrival  under  the  terms  of  the  policy,  though  not 

Cases  of  ct>n«     utterly  hopeless,   yet  exceedingly  doubtful     For  instance^ 

)o,a.  though  the  thing  insured  may  not  be  absolutely  destroyed,  or 

irretrievably  lost,  yet,  to  avail  ourselves  again  of  the  language 
of  Lord  Abinger :  "  there  may  be  a  capture,  which,  though 
primd  facie  a  total  loss,  may  be  followed  by  a  recapture  Tirbich 
would  revest  the  property  in  the  assured.  There  may  be  a 
forcible  detention,  which  may  either  speedily  terminate,  or  may 
last  so  long  as  to  end  in  the  impossibility  of  brin^g  the 
ship  or  the  goods  to  their  destination.  There  may  be  some 
other  peril  which  renders  the  ship  innavigable,  without  any 
.  reasonable  hope  of  repair ;  or  by  which  the  goods  are  partly 
lost,  or  so  damaged,  that  they  are  not  worth  the  expense  of 
bringing  them,  or  what  remains  of  them,  to  their  destinationJ\a) 

Notice  of  aban-       Jn  all   such  cases,  the  assured,  if  he  wishes  to  recover 

donmcnt. 

for  a  total  loss,  must,  as  a  necessary  preliminary  to  so 
doing,  give  due  notice  of  abandonment :  that  is,  an  explicit  (b) 

(a)  8  Bingh.  N.  C.  286.  {b)  TbcUusson  v.  Fletcher,  1    Esp. 

72.     Parmctcr  r.  Todhuotcr,  1  Camp. 
591. 
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intimation   to   the   underwriter   that   he   offers   to   cede   or  General  doc- 
abandon    to  them  unconditionally  (c)  his  whole   interest  (c?)  8tructive*^total 

in  the  thing  insured^  or  the  remains  of  it,  as  far  aa  it  is  ^^ 

covered  by  the  policy;  and   this  notice  he  must  give  in 
reasonable  time,  (e) 

This  is  the  first  step ;  having  done  this,  his  right  to  insist  The  sute  of 
upon  such  notice,  and  recover  as  for  a  total  loss,  depends,  in  ent?5es'the^a»- 
EngUsh  law,  upon  the  point  whether  the  state  of  things  *^^  to  give 

,  ,  .  .  «  notice  of  aban- 

wnich  entitled  him  thus  to  give  notice  of  abandonment  con-  donment,  is  dif. 
tinned  down  to  the  time  of  bringing  the  action.     In  our  law,  ^J^"|,  ^m  * 
therefore,  there  are  two  main  questions  to  be  considered  in  entitle  him  to 

^  recover  as  for  a 

efery  case  of  constructive  total  loss:  1.  Was  the  state  of  total  loss, 
tldi^  such  as,  primd  faciey  to  entitle  the  assured,  on  re- 
odving  intelligence  thereof,  to  give  notice  of  abandonment  ? 
2.  Did  it  continue  such  down  to  the  time  of  action  brought, 
18  to  entitle  him  to  follow  up  such  notice  and  recover  as  for 
atotalloss? 

f  377.   Tliejirst  question  then  is,  upon  what  kind  of  intelli"  Upon  what 
yuethe  assured  may  give  notice  of  abandonment :  as  to  this,  j»ince**the  m-*' 
it  may  be  answered  generally,  that  he  has,  primd  facie,  a  right  •"'?*^  *"*y  8*^* 
to  give  such  notice  on  receiving  intelligence   of  any  such  donment. 
mrine  casualties  as  those  just  referred  to,  which,  though 
thej  do  not  involve  the  absolute  destruction  or  irretrievable 
loas  of  the  thing  insured,  yet,  render  its  destruction  highly 
IRobable,  or  its  ultimate  recovery  very  doubtful ;  and  these  are 
Ae  only  kind  of  casualties   which   can  justify   a   notice   of 
Jtandanment;  no  amount  of  damage,  however  great,  which 
docs  not  threaten  the  entire  destruction  of  the  thing  in- 
taiei(f) ;  no  amount  of  difficulty  in  regaining  possession  of  it.  He  has  only  this 
which  does  not  involve  an  absolute  temporary  privation  of  of^constr^ive 
ownership^  or  alienation  of  pYoperty  (jjf),  can  make  a  case  of  ^^^  ^°*'- 


(0  Setpoii,  Chap.  IX.  Sect.  I.  (/)  Cazalet  v.  St.  Barbe,  1  T.  Rep. 

(d)  Ibid.  187.     Furneauz  v.   Bradley,  Park  on 

(<)  As  to  what  is  reasonable  time,     Ins.  365.  8th  ed. 
icc^KCbap.IX.  Sect  III.  (p)  Thornclcy   o.   Ilebson,   2  B.  & 

Aid.  513. 
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General  doc- 
trine of  con- 
structive total 
loss. 


But  on  hearing 
of  a  construc- 
tive total  loss, 
he  may  give 
such  notice 
immediately. 


If  the  intelli- 
gence turn  out 
to  have  been 
totally  false, 
the  notice  of 


constructive  total  loss.  "  The  assured  cannot  elect  to  turn 
what,  at  the  time  when  it  happened,  was  only  an  average  loss, 
into  a  total  one  by  abandoning." (A)  "  There  is  no  instance,** 
says  Mr.  J.  BuUer,  ^^  where  the  owner  can  abandon,  unless  at 
some  period  or  the  other  of  the  voyage  there  has  been  a 
(constructive)  total  loss."  (i)  "  There  is  not  any  principle," 
says  Lord  Ellenborough,  '^  which  authorises  abandonment, 
unless  where  the  loss  has  been  actually  total,  or  in  the  higheit 
degree  probable^  at  the  time  of  the  abandonment."  (J) 

Supposing,  however,  the  case  to  be  such  as  primd  facie  to 
justify  the  assured  in  giving  notice  of  abandonment,  he  is  not 
bound,  before  giving  it,  to  wait  for  full  and  accurate  informa- 
tion, but  may  give  it  at  once  upon  a  mere  report  or  rumour 
of  capture,  detention,  innavigability,  or  any  other  casualty, 
which,  supposing  the  intelligence  to  be  well  founded,  would 
be  a  clear  case  of  constructive  total  loss.  (A) 

"  In  cases  like  this,"  said  Lord  Ellenborough,  **  men  must 
act  upon  probable  information,  and  leave  the  effect  of  their 
acts  to  be  determined  by  the  eventual  truth  or  falsehood  of 
the  intelligence  they  receive.  If  I  hear  of  my  ship's  being 
taken  in  the  East  or  West  Indies,  I  am  not  obliged  to  wait 
till  I  certainly  know  the  event  by  the  testimony  of  those 
who  were  present.  Provided  the  event  has  once  existed, 
what  I  do,  believing  it  to  have  taken  place,  must  be  valid 
and  effectual."  (/) 

Of  course,  if  it  turns  out  that  the  intelligence  upon  which 
the  assured  acted,  in  giving  notice  of  abandonment,  was 
totally  false  and  unfounded,  the  notice  of  abandonment  is 


(A)  Per  Lord  Mansfield  in  2  Burr. 
697. 

(t)  1  T.  Rep.  191.  The  learned 
judge  uses  the  term  **  total  loss,"  with- 
out qualification,  but  the  whole  tenor 
and  language  of  his  judgment  shows 
that  he  was  speaking  of  a  technical  or 
constructive  total  loss. 

(J)  Per  Lord  Ellenborough  in  An- 
derson o.  Wallis,  2  Maule  &  Sel.  240. 


(A)  Bainbridge  v.  Neilson,  1  Camp. 
240.  In  the  United  Sutes  a  report 
in  a  newspaper  has  been  held  a  suffi- 
cient  foundation  for  notice  of  abandon- 
ment t  Boseley  v.  Chesapeake  Ins. 
Comp.,  3  Gell  &  Johnson's  Rep.  450. ; 
and  see  2  Phillips  on  Ins.  380. 

(/)  Per  Lord  Ellenborough  in  Bain- 
bridge p.  Neilson,  1  Camp.  240. 
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entirely  moperative;  in  fact,  is  a  mere  nullity. (m)     "The  General  doc- 
cftct    of   an    offer    of   abandonment/'    said    Lord   Ellen-  structive  total 
bonn^  "  is  that,  if  it  appears  to  have  been  properly  made  ^^ 


upon  supposed  facts,  which  turn  out  to  be  true,  the  assured  •bandonment 
hupat  himself  in  a  condition  to  insist  on  his  abandonment.  Dothlng. 


it  is  not  enough  that  it  was  made  properly  on  assumed  True  effect  of 
&et8|  if  it  turn  out  that  none  such  existed ;  it  may  be  said  to  be  abandonment, 
properly  made  upon  notice  received,  and  hondjide  credited  by 
tiwasaiiied,  of  his  ship  having  been  wrecked,  whether  such  in- 
tdEgence  were  true  or  not,  and  although  the  letter  convey- 
iag  it  turn  out  to  be  a  forgery ;  yet  clearly  no  right  of  action 
loold  vest  in  him,  founded  upon  an  abandonment  made  on 
fibe  intelligence.  If  the  facts  be  all  imaginary  and  founded 
OD  nusoonception,  the  whole  foundation  of  the  abandonment 

And,  in  order  to  make  a  notice  of  abandonment  valid,  not  ^^  ^^^^^  ^^ 

abandonment 

only  must  the  information  on  which  it  is  founded  prove  true,  can  be  Talid 
hrf  it  must  also  be  justified  by  the  state  of  facts  existing  at  ^y  the^focts  as 
tte/mitf  wlitn  it  is  actualhi  given.     Even  thouj^h  the  facts  tbey  exist  at 

^  ,  ,  .      the  time  it  is 

upon  which  it  was  founded  were  truly  reported,  and  were  m  made, 
themselves  such  as  to  justify  the  assured  in  giving  notice  of 
ibuidonment,  yet,  if  they  have  ceased  to  exist  before  the 
time  at  which  such  notice  was  given,  it  will  have  no  force  or 
effect  whatever.  Thus,  where  the  assured,  on  hearing  of  the 
ctptuie  of  his  ship,  gave  notice  of  abandonment,  but  the  ship 
hid  been,  in  fact,  re-captured,  though  not  to  his  knowledge, 
before  such  notice  was  given,  the  court  held  that  it  was  en- 
tirely inoperative,  for  an  abandonment  could  be  made  only  Abandonment 

can  be  made 

fuxording  to  the  facts  at  the  time  of  making  it.  (o)     Lord  only  accordin;? 
Hlenborough  said,  that  to  **give  effect  to  such  a  notice  of  {°„'eo^^|,tl 

^imc  o 

(a)  Le  delaiaaement  fait  par  erreur  there  has  been  no  capture,  it,  of  course, 

oe  produit  aucuD  effet,  lorsque  Terreur  goes  for  nothing."     Per  Lord  Ellen- 

tonbe  sur  quelqu*  une  dc  ces  choses,  borough,  1  Camp.  240. 

quil  fimt  Gonnaitre   pyur  operer  un  (n)  Per  Lord  EUcnborough  in  Bain- 

>lModoo  regulier  et  salable,  comme  si  bridge  r.  Neilson,  1  Camp.  240. 

li  Boafelle  de  Taccident  se  trouvait  (o)  Bainbridge  v.  Ncilson,  10  East, 

^^raw.    Emerigon,  cbap.  xvii.  sect  6.  329.     Parsons  v.  Scott,  2  Taunt  363. 

^  iL  p.  S3S.   ed.    1827.      **  If  an  Falkner  v.  Ritchie,  2  Maulc  &   Scl. 

^^Mndooncot  baa  been    made   where  290. 
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General  doc-  abandonment  would  grievously  enlarge  the  responsibility  of 
structive  total  tlie  underwriters :  it  would  be  to  make  them  answerable,  not 
^^ for  the  actual  loss,  but  for  a  supposed  total  loss,  which  had^ 

in  fact,  ceased  to  exist."  (/?) 

The  law  in  the  United  States,  and  also  in  France,  is  in 

this  respect  the  same  with  our  own.  (y) 
But  even  But,  even  though  the  intelliscence  may  have  been  tni^ 

though  the  loss  ^.  ®.  •^.  . 

at  the  time  of  and  the  state  of  things,  at  the  time  the  notice  was  given, 
worc^nstriic-  ^"^^  ^  *^  justify  its  being  given  (i.  e,  though  the  loss  may 
lively  total,  the  have  Continued  constructively  total  at  the  time  the  assured 

ossured  cannot  ,  "^  i    t  • 

recover  as  for  a  gave  noticc  of  abandonment),  yet  the  undoubted  doctnne  of 
less  it  con"  "  *^®  English  law  is,  that  the  right  of  the  assured^  ofier 
tinues  so  domi  having  given  such  notice y  to  recover  as  for  a  total  loss,  dependi 
bringing  the  entirely  on  the  state  of  things  as  it  exists  at  the  time  of  action 
**^  '°"*  brouglU :  if  before  the  commencement  of  the  action  the 

thing  insured  be  restored,  under  such  circumstances^  an'd  in 
such  a  state,  that  the  assured  may,  if  he  pleases,  take 
possession  of  it,  and  may  reasonably  be  expected  so  to  do, 
this  defeats  his  right  to  recover  as  for  a  total  loss,  (r)  Lord 
Tenterden,  in  the  last  case  in  which  the  point  was  mooted, 
thus  states  the  law  as  now  understood  in  this  coimtry :  "  The 
abandonment  is  to  be  viewed  with  regard  to  the  ultimate  state 
of  facts  as  appearing  before  the  action  brought,  according  to 
the  opinion  of  the  court  in  Bainbridge  v.  Neilson.  Doubts 
were  expressed  as  to  the  propriety  of  that  decision  by  very 
high  authority  (Lord  Eldon)  in  Smith  v.  Robertson  (2  Dow. 
474.);  but,  notwithstanding  those  doubts,  the  rule  as  laid  down 
in  Bainbridge  v.  Neilson  was  adopted  in  the  two  subsequent 
cases  of  Patterson  v.  Ritchie  (4  M.  &  Sel.  393.)  and  Brother* 
ston  V.  Barber  (5  M.  &  Sel.  418.).  We  consider  the  point 
to  have  been  well  settled,  and  the  rule  established  by  these 
authorities."  {s) 

(p)  10  East,  341.  329.     Patterson  v,  lUtchic,  4  Maule  & 

(q)  2  Phillips  on   Ins.  273.     Par-  Sel.   393.       Brotherton   r.   Barber,  5 

dessu%   Cours  dc  Droit  Comm.,  part  Maule  &  Sel.  418.     Naylor  o.  Taylor, - 

iv.  tit  5.   chap.  iii.  sect.   1.   vol.  iii.  9  B.  &  Cr.  725. 

p.  233.  ed.  1841.  («)  Per  Lord  Tenterden  in  9  B.  & 

(r)  See  the  cases  cited  in  next  rec-  Cr.  725. 

tion.     Bainbridge  r.  Neilson,  1 0  Enst, 
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This  doctrine  of  the   English  laAV   differs,   as  wc  have  General  doo 
already  intimated,  from  that  of  the  Continent,  and  of  the  rtJuctWe'toul 
United  States.     In  France  the  hiw  is  now  fixed  by  the  Code  **»*»• 


de  Couunerce,  which  declares  (t)  that   no  abandonment  can  The  law  of 

17  A     Ala 

Operate  as  an  irrevocable  transfer  of  property,  unless  it  be,  1.  u^ted  States* 

accepted^  or  J  2.  adjudged  to  be  valid,  (m)     Boulay-Paty  thus  differs  from  our 

explains  the  meaning  and  effect  of  this  provision  of  the  Code :  point. 

"  An  acceptance  by  the  underwriter  waives  any  defect  in  the  French  law 

grounds  of  the  abandonment ; "    the  judgment  of  the  court  de  Commerce. 

decides  that  good  grounds  existed  for  it  at  the  time  it  was 

made:  —  if  before  the  abandonment  is  thus  ^^ adjudged  to  be 

valid,"  the  thing  insured  should  l>e  restored,  the  right  of  the 

lanred  to  insist  on  liis  abandonment  is  not  thereby  defeated ; 

for  the  judgment,  when  given,  has  a  retrospective  effect,  and, 

if  it  be  in  favour  of  the  validity  of  the  abandonment,  the 

imderwriters  are  presumed  to  have  acquired  the  proprietor- 

flhip  of  the  thing  insured,  from  the  moment  the  abandonment 

was  first  notified  to  them,  (v) 

By  the  existing  law  of  France,  then,  1.  An  abandonment 
ODQe  well  made  on  good  grounds  is  indefeasible,  whether  it 
have  been  accepted  or  not ;  2.  If  accepted,  it  is  indefeasible, 
whether  it  have  been  made  on  good  grounds  or  not. 
The  law  as   thus   expliuned  prevails  also  in  the  United  Th*  l«^ "» t^ 

o  i.     A  •  mi      />  1  •  1         •  United  Sutes. 

States  of  Amenca.  Ihe  facts,  as  they  exist  at  the  time  a 
notice  of  abandonment  is  given,  must  be  such  as  to  justify  it ; 
bat  if  they  be  so,  then  the  rule  is,  that  ^^  an  abandonment 
once  rightfully  made  is  binding  and  conclusive  between  the 
parties,  and  the  rights  flowing  from  it  become  vested  rights, 
and  are  not  to  be  devested  by  any  subsequent  events."  (ir) 

(0  Art.  385.  P-  377.  ed.  1834.     See  also  Pardessus, 

(*)  I.  <.    Mys    Boulay-Paty,  "  as-  Cours  de  Droit  Comm.,  part  iv.  tit.  v. 

entuned  by  the  judgment  of  a  court  chap.  iii.  sect.  4.   torn,  iii,  p.  424.  cd. 

of  lav  or  tribunal   of  commerce,  to  1841. 

have  been  made  in  respect  of  some  one         {w)  Per   Story,   .T.,   in    f  Pecle   o. 

of  those  casualties,  which  are  specified  Merchants'    Ins.     Comp.,    3  Mason's 

in  the  Code,  as  alone  autiicrising  an  Circuit    Hep.     27.      Kent's    Comm.» 

absadooment."     Boulay-Paty,   Cours  vol.  iii.   p.  324.   ed.   1844.     Sec   also 

de  Droit  Comm.  Mar.  torn.  iv.  p.  377.  Phillips   on    Ins.,   vol.  ii.    chap.  xvii. 

ed  1S34.  sect.   14.  **  Whether  an  abandonment 

(r)  Boulay-Paty,  Cours  de    Droit  may  be  defeated  by  subsequent  events," 

Comm.  Mar.   tit.  xi.  sect.  7.  tom.  iv.  pp.  411 — 417. 

3y 
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(ifucrul  cl()c« 
trine  of  con- 
(ttructivc  total 
loss. 

No  loss  can 
give  the  right 
of  abandon- 
ment which  is 
not  ftroximatdy 
caused  by  the 
])erils  insured 
against. 


The  doctrine 
of  constructive 
total  loss 
varies  as  ap« 
plied  to  the 
different  sub- 
jects of  insur- 
ance. 


It  IS  a  principle  in  the  English  law  of  abandonment,  that 
the  doctrine  of  constinictive  total  loss  is  only  applicable  to 
cases  in  which  the  loss  is  proximately  caused  by  some  of  the 
perils  insured  against :  thus,  as  we  have  seen,  disappointment 
of  aiTival  by  interdiction  of  commerce,  or  by  being  turned 
away  from  the  port  of  destination,  being  risks  not  insured 
against  by  the  common  form  of  English  policies,  have  been 
held  to  be  no  ground  of  abandonment  (x) :  so,  the  loss  caused 
by  detention,  or  embargo  laid  on  by  the  foreign  government, 
of  which  the  assured  was  a  subject,  was  held  at  one  time  to 
be  no  ground  of  abandonment  as  against  a  British  under- 
writer f^),  a  doctrine  which,  as  we  have  seen,  if  not  entirely 
relinquished  in  English  law  (r),  was  subsequently  modified 
by  the  limitation,  that  loss  so  caused  would  give  a  right  of 
abandonment,  whenever  it  appeared,  from  the  whole  circiun- 
stanccs  of  the  case,  and  the  true  construction  of  the  policy, 
that  it  was  a  risk  contemplated  by  the  parties,  (a) 

On  the  same  principle,  loss  caused  by  any  peril,  expressly 
or  virtually  excepted  out  of  the  policy,  can  give  no  right  of 
abandonment ;  as  where  a  ship,  insured  against  ^^  sea  damage 
ojilj/y^  is  lost  by  capture,  (b) 

If,  from  tlie  general  doctrine  of  constructive  total  loss,  we 
pass  to  an  examination  of  the  cases  in  which  the  question  has 
been  raised,  in  our  jurisprudence,  whether  the  right  to  give 
notice  of  abandonment  lias  ever  vested  in  the  assured ;  or, 
having  vested,  whether  it  has  or  has  not  been  so  far  devested, 
by  subsequent  events,  as  to  preclude  him  from  ultimately  re- 
covering as  for  a  total  loss,  we  shall  find  some  apparent  con- 
fusion in  the  decisions,  arising  principally  from  a  want  of 
properly  distinguishing  the  different  effects  of  the  doctrine 


(x)  Ilndkinson  v.  Robinson,  3  Bos. 
&  Pull.  388.  Lubbock  r.  Uowcrofl, 
5  £s]).  40,  Blackcnhagen  v.  London 
Ass.  Coinp.,  1  Camp.  45i.  Parkin  v. 
Tun  no,  1 1  East,  2'J.  Foster  r.  Christie, 
ibid.  20.?. 

(y)  Touteng  r.  Hubbard,  3  Bos.  & 
Pull.  291.  Conway  v.  Gray,  10  East, 
.536.  Conway  i\  Forbes,  ibid.  539. 
Minctt  V.  Bonham,  15  East,  477 


(z)  Flindt  V,  Scott,  5  Taunt  674. 
Bazett  V  Meyer,  ibid.  824. 

(a)  Simeon  r.  Bazett,  2  Maule  & 
Sel.  98.  Campbell  v.  Innea,  4  B.  & 
Aid.  423. 

(b)  t  Rice  r.  Homer,  12  Masi. 
Rep.  250.,  cited  2  Phillips  on  Ins. 
248.  See  also  S.  P.  Livie  r.  Jansen, 
12  East,  648. 
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of  constructive  total  loss^  as  applied  to  the  different  subjects  General  doc- 

« .  .  1       ,  .1  n  •! -I      ^1  •  trine  of  Con- 

or insurance :  m  order  to  avoids  as  far  as  possible^  this  con-  structi?e  toul 

fusion,  we  will  consider  scpanitely  the  cases  of  constructive  ^^^ 

total  loss  on  the  three  main  subjects  of  insurance, —  Shipsy 
Goods,  and  Freight 

The  difficulty,  it  will  be  seen,  relates,  not  so  much  to  the 
grounds  of  abandonment  in  the  abstract,  i.  e.  to  the  kind  of 
tfuualtlfs  which  give  the  right  to  abandon{c\  as  to  the  applica- 
tion of  general  principles  to  the  varying  circumstances  of 
each  particular  case,  which  must  be  the  apology  for  a  more 
lengdiCDcd  citation  of  authorities  than  would  be  requisite 
under  a  more  scientific  and  methodical  system  of  law. 


Sect.  II.    Cases  of  Constructive  Total  Loss  on  Ship, 

Abt.  1.  In  Cases  of  Capture,  Arrest,   Seizure  by  Mutinous 

Crew,  Desertion  at  Sea,  Sfc, 

§  378.  The  best  general  statement  I  have  any  where  met  ConstmetUe 

with,  of  the  circumstances  which  confer  on  the  assured  on  ship  ^1^  J!!]^*'" 

I  prima  facie  right  to  give  notice  of  abandonment,  is  con-  ««»ofctp- 

tuned  in  the  following  {massage  from  the  judgment  of  Mr.  seisura,  dewr* 

Justice  Story  in  the  American  case  of  Peele  v.  The  Merchants'  ^*°"  **  "** 

Insurance  Company  (d):   "  The  right  of  abandonment  has  S^Ji^Wdi 

beenadmittcd  to  exist,  where  there  is  a  forcible  dispossession  gi^capnmd 

f     1         1  •  •  /.  ya««  right  of 

or  ouster  of  the  owners  oi  the  ship,  as  m  cases  of  capture,  abandonment 
&c;— where  there  is  a  restraint  or  detention  Avhich  deprives  **"  '*'*^* 
the  owner  of  the  free  use  of  his  ship,  as  in  cases  of  em- 
bartfoes,  blockades,  and  arrests ; — where  there  is  a  present 
total  loss  of  the  physical  possession  and  use  of  the  ship,  as  in 

('')  Tlie    grounds  of  abandonment  (echoucment  arec  Iris) ;    4    Innaviga* 

(i-c.  niM  of  constructive  total  loss)  biiity,  produced  by  pcril.s  of  the  seas; 

contained  in  Uie  following   enumera-  5.  Detention  by  a  foreign  ])ower :  6. 

tMB  tikcn  from   the   Code  de  Com-  Or  by  the  home  government ;  7    Los$ 

™tt»,  ire   all,  excepting;  the  lat^U  ad-  or  thtrrioration  when  amounting  to  three* 

nitted  to  be  such  in  our  law  :  —  1.  fourths  of  the  value  of  the  thing  insuretl. 
Capture;  2.  Shipwreck;  3.  Stranding         {d)  3    Mason's    Kep.    27.,   cited  H 

vixic  the  sliip*s  timbers  are  broken  Phillip-s  on  Ins.  253. 
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Couslructive 
total  loss  on 
ftlii|>  —  ia 
cases  of  cap- 
ture, arrest, 
seizure,  deser« 
tioD  at  sea,  &c. 


Capture,  prima 
facie,  confers 
the  right  of 
living  imme- 
diate notice  of 
abandonment 


it^  however,  the 
ship,  af\cr  such 
nottci',  but  be- 
fore jictioii 
brouprht,  be  re- 
stored to  her 
owners  in  an 
undamaged,  or 
only  partially 
dumai;v(i  state, 
the  assured 
cannot  recover 
as  for  a  total 
loss. 


If  a  ship,  af\er 
capture  and  re- 
capture, is  re- 


casos  oi  submersion ; — where  there  is  a  total  loss  of  the  ship 
for  the  voyage^  as  in  cases  of  shipwreck,  so  that  the  ship  can- 
not be  repaired  in  the  port  where  the  disaster  happens; — 
where  the  injury  is  so  extensive,  that  by  the  reason  of  it  the 
ship  is  useless,  and  the  making  repairs  would  exceed  her  valued* 
We  will  consider  the  different  cases  somewhat  in  the  above 
order:  1st,  tlicrefore,  the  assured  on  the  ship  has  a  right  to 
give  notice  of  abandonment,  immediately  he  hears  that  his 
ship  has  been  forcibly  taken  out  of  his  possession  and  con- 
troul  by  capture;  for,  from  the  moment  of  capture,  he  is 
deprived  cf  the  free  disposal  of  his  vessel,  at  all  events,  for 
a  time,  and  perhaps  for  ever(e):  "  The  ship,"  as  Lord  Mans- 
field says,  "  is  lost  by  the  capture,  though  she  be  never  con- 
demned at  all,  nor  carried  into  any  port  or  fleet  of  the 
enemy."  (/)  Immediately,  therefore,  the  assured  receives  in- 
telligence tliat  his  ship  is  captured,  he  has  a  right  to  give  notice 
of  abandovmait ;  and  he  may  insist  on  such  notice,  and  re- 
cover as  for  a  total  loss,  "  provided  the  capturcy  and  the  total 
loss  occasioned  thereby ^  continue  to  the  time  of  bringing  the 
action.^' (g) 

If,  however,  before  action  brought,  the  ship  be  re-captured 
and  restored  to  the  possession  or  controul  of  her  owners, 
either  in  an  undamnged  or  only  partially  damaged  state,  the 
assured  cannot  insist  on  his  notice  of  abandonment  and  re- 
cover as  for  a  total  loss,  even  though  the  loss  was  total  at  the 
time  he  gave  such  notice. 

The  principle  of  the  English  law,  in  fact,  is,  as  we  have 
already  seen,  "  that  the  nature  of  the  damnification  at  the  time 
of  action  brought  is  the  sole  criterion  of  the  right  to  recover  as 
for  a  total  loss^  (Ji) 

The  following  case  affords  an  illustration  of  this  principle. 

Insui-ance  was  effected  on  ship  and  goods  on  a  voyage 
from  •  Virginia  to  London :  the  ship  on  the  voyage  was  cap- 


(e)  Emerlgon,  chap.  xvi.  sect.  2. 
vol.  ii.  p.  212.  ed.  1827. 

(/)  In  2  Burr.  694. 

(y)  Per  Lord  Mansfield  in  Hamil- 
ton V,  Mendcs,  2  Burr.  1212. 


(A)  Per   Ixird   EUcnborough  in  4 
Maulc  &  Scl.  583. 
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tured  on  the  6th  of  May,  and  re-captured  on  tlie  23d :  on  Constructive 
the  3d  of  June  she  was  brought  into  Plymouth,  Twenty  ship  J.'Vn*'" 
days  after  her  arrival  in  Pit/mouthy  the  assured,  who  then  <^a««"«  "f  cap- 

^  ^   tiire,  arrest, 

first  heard  both  of  the  capture  and  re-capture,  gave  notice  of  seizure,  descr- 
abandonment,   w^hich  the   underwriters   refused   to   accept.  ' 

On  the  19th  of  August  (before  action  brouriht)  the  ship  and  T^""^'  T\ 

o         \    ^  •/      /  L  claina^vo,  be- 

cargo  were  brought  into  the  port  of  London.      The  ship  had  f^re  action 
received  no   damage  from    the  capture,    atid   the   cargo   was  cannot  tiien  be 
delivered  to  tlie  freighters,  who  paid  full  freight.     Lord  Mans-  HamiUon^r. 
field  held  that,  upon  the  above  facts,  the  assured  could  not  blendes, 
recover  as  for  a  total  loss  (i) :  "  the  plaintiff'' s  demand, ^^  said 
hb  lordship,  "  is  for  an  imlcmnity.     His  action,  then,  must  be 
founded  on  the  nature  of  his  damnification  as  it  really  was  at 
the  time  of  action  brought.     It  is  repugnant  on  a  contract  of 
indemnity  to  recover  as  for  a  total  loss  when  the  final  event 
bas  determined  that  the  damnification  is  in  truth  an  average 

In  this  case,  it  will  be  observed,  the  assured  was  aware  of  Even  ti-.ough 
ikt  thip^s  re-capture  and  restoration  at  the  time  he  gave  notice  1^**;  ^uppo**?" 

*  «  •^  facts  warranted 

of  abandonment,  so  that  neither  the  supposed  nor  the  real  **'^"  notice. 

••f*i  'p  t  wlien  given, 

state  of  facts  was  such  as  to  justify  the  notice  of  abandon-  the  subRe«|ucnt 
ment  at  the  time  it  was  made ;  but  even  though  the  sup-  []^iniX*"Iefore 
poitd  state  of  facts  was  such  as  to  justify  the  notice  when  *'*^'»'^"  brought 

.  Ill  Till'  eijually  defeats 

given,  that  is,  although  the  assured  had,  at  that  time,  only  the  right  to  re- 
heard of  the  capture,  and  not  of  the  re-capture,  yet  the  sub-  totaYloM.*''*  ' 
sequent  re-capture  and  restoration  of  the  ship  in  a  compara- 
tiTcly  undamaged  state,  if  before  action  brought,  will  equally 
prevent  the  assured  from  recovering  as  for  a  total  loss.  (A) 

The  following  are  the  facts  of  the  case  by  which  this  point 
waa  first  established  :  — 

Insurance  was  effected  on  ship  and  frrinht  fur  a  home-   Buinhriilg-.'  r. 

*  X.'    '  1 

vard  voyage  from  Jamaica  to  Liverpool:  the  ship,  in  the   lo liast,' :jl'9. 
course  of  the  voyage,  was  captured  on  the  21st  of  September, 
and  re-captured    on   the  25th ;    the  assured   on  the   30tli, 
having  then  only  received  intelligence  of  the  capture,  but  not 

(t)  Hamihon   p.   Mciide-i,  2  Burr.         (A)  Hai abridge  f.  Ncilson,  10  East. 
IIM.  329.     Parsons  v.  Scott,  2  'i'auiit.  .'J'j'J. 

0)  2  Burr.  1210.  Nay  lor  r.  Taylor,  9  13.  &  Cr  718. 
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Constructive 
total  loss  on 
ship  —  in 
cases  of  cap> 
ture,  arrest, 
seizure,  deser- 
tion at  sea,  &c. 


And  the  rule  is 
the  same  even 
where  the  cap- 
ture, &c.,  con- 
tinued at  the 
time  of  giving 
notice  of  aban- 
donment. 


Patterson  tt. 
Hitch  ie,  4 
Maulcie  Sel. 
893. 


of  the  re-capturey  gave  notice  of  abandonment,  which  tlio 
underwriters  did  not  accept:  aftenvards,  but  before  action 
brought^  the  ship  was  restored  to  the  possession  of  the  assured 
in  an  Irish  port  to  which  she  had  been  carried ;  and  after  the 
commencement  of  the  action,  but  before  the  trial,  she  arrived 
at  Livej'pooly  and  earned  freight.  Neither  ship  nor  goods  were 
damaged ;  but  the  salvage  charges  on  the  ship  amounted  to 
about  15/.  per  cent,  on  the  sum  insured,  and  on  ih^  freight 
to  about  13/.  per  cent.  —  Lord  EUenborough  and  the  Court, 
of  King's  Bench,  upon  this  state  of  facts,  and  on  the  prin- 
ciple above  stated,  unanimously  held  that  the  assured  could 
oiAj  recover  for  an  average  loss.  (/) 

Subsequently,  the  courts,  notwithstanding  the  doubts  of 
Lord  Eldon  in  Smith  v,  llobertson  (m),  gave  a  still  further 
extension  to  the  doctrine,  and  conclusively  established  that, 
even  where  the  real  state  of  facts  was  such  as  to  justify  an 
abandonment,  at  the  time  of  giving  notice,  that  is,  though 
the  capture  was  actually  continuing  at  that  time,  yet  sub- 
sequent re-capture  and  restoration,  before  action  brought, 
would  defeat  the  claim  for  a  total  loss,  (w) 

The  principle  was  first  enforced  in  the  following  case :  — 
Goods  were  insured  for  a  voyage  from  Liveqx)oI  to 
Quebec:  on  the  27th  September,  in  the  course  of  the  voyage, 
the  ship  was  captured,  and  was  not  re-captured  till  the  27th 
October;  in  the  interim,  on  the  13th  of  October,  the  assured, 
who  then  first  heard  of  the  caj>ture,  gave  notice  of  abandon- 
ment, which  the  underwriters  refused  to  accept :  ultimately, 
and  before  action  brought^  the  shij),  with  the  goods  on  board, 
arrived  at  Quebec,  and  earned  freight.     The  court  held,  on 


(/)  nainbrld^e  v.  Ncilson,  10  Ea-st, 
329.  See  also  S.  P.  Naylor  v.  Taylor, 
9  U.  &  Cr.  718.  4  M.  ^  Ryl.  52G. 
S.  C.  at  N.  Pr.  Dans.  &  1,1.  210. 

(m)  2  Uow's  Pari.  Cases,  474.  Si»e 
the  language  of  Li)rd  Kklon  at  p.  482. 
of  the  report,  in  wliich  his  lord<ihip 
protests  '*  against  being  considered  as ' 
piving  an  opinion  agreeing  or  not 
a^rreeing  with  these  decisions "  (t.  e. 
Hamilton    i\   Mendes    Bainhridge   v. 


Ncilson),  and  pretty  plainly  intimates 
that  if  the  judgment  of  the  House  of 
I^rds  were  given  on  this  point,  it 
would  overrule  that  of  Bainbridgc  v. 
Neilson  :  tl)C  case  went  off  on  the 
point  that  the  notice,  having  been  ac- 
cepted, bound  the  rights  of  the  parties. 
(»)  Patterson  v.  llitchie,  4  Maule  & 
Sol.  393.  Brotherston  v.  Barlier,  5 
Maule  &  Sel.  418.,  con6rmed  in  Naylor 
V.  Taylor,  9  B.  &  Cr.  724. 
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Ae  above  principle^  tliat  the  assured  could  only  recover  for  Constructive 
an  average  loss,  to  the  extent  of  the  sea  damage  and  salvage  ship  —  in** 
diarces  on  the  goods,  (o)  ^  ^'^^^''p- 

°  o  \  /  ture,  arrest. 

In  this  case,  Lord  EUenborough  said,   "  although  Lord  seiiurc.  dcscr- 

Eldon  is  stated  to  have  spoken  with  dissatisfaction  of  Bain- ' 

IrUge  v.  Neilson  in  the  House  of  Lords,  I  confess,  with  all 
defierence,  I  am  unable  to  see  any  good  reason  for  receding 
from  that  judgment ; "  and  Mr.  J.  Bayley  observed,  "  it 
appears  to  me  that  the  plaintiff  can  only  recover  in  respect 
of  that  which  constituted  a  loss  at  the  commcD  cement  of  the 
action."  (p) 

\  379.  But  as  capture,  though  prima  facie  a  totid  loss,  does  But  recnpture 
not  necessarily  amount  thereto,  so  neither  docs  rc-capture  or  ofthc^shtiulc- 
restoration  of  the  ship  before  action  brought  necessarily  pre-  J"*"®  *^^'**" 
Tent  the  loss  from  being  total :  if  the  ship,  after  the  re-cap-  not  necesiwrily 
ture,  comes  to  the  hands  of  the  owner,  and  remains,  at  the  time  insured  from 
rf  hringinq  the  action,  in  such  a  state  that,  even  if  no  notice  of  J«^^enng  m 

•^         -^    •'  '  .  '  -^  -^    for  a  total  lots : 

ahandonment  had  been  premously  given,  yet  the  assured  might,  it  will  not  have 
d  that  moment,  have  abandoned,  he  may  recover  as  for  a  total  state  of  the  ship, 
htt,  notwithstawlinq  the  existence  of  her  mere  hull  **  ^}^^  f *™*^  ^S  - 

•^  ^  ^         ^  action  brought. 

As  far  as  concerns  the  ship,  therefore,  the  question  in  all  ^as  such  as  to 
cases  of  capture  (or  other  forcible  privation),  followed  by  re-  Bi,rcd,  at  tiiat 
capture  and  restoration  before  action  brought,  comes  to  this :  ]J^°nj"n  ^ 
was  the  state  of  the  ship  after  restoration,  and  at  the  time 
of  commencing  the  action,  such  that  the  assured  might,  at 
that  timf,  have  treated  the  case  as  one  of  constructive  total 
loss?  if  80,  then  he  is  entitled,  notwithstanding  such  restora- 
tion, either  to  follow  up  a  previous  notice  of  abandonment, 
if  any  have  been  given,  or,  if  he  heai*s  of  the  loss  and  restora- 

(o)  Pittcrmn  v.   Ritchie,  4  Maule  Cr.  721.,  already  clttd,  approving  and 

&  Si'l.  S93.      In   this    case,   and    in  confirming  the  rule  of  nainbnd;;c  f. 

J^»ylor  r.  Taylor,  the  policy  was  on  Neilson.     In    Brotherstdn   v.   Barber, 

f^'  but  this  makes  no  difference  in  ^Ir.  J.  Bavlev  seemed  even  to  think  it 

cun  of  coostructirc  total  loss  by  cap-  an    open  point,  wiiether   the   assure<l 

lure,  the  principles  of  which  are  the  could  recover  as  for  a  total   lossi  **  if 

**BK  on  all  subjects  of  insurance  alike,  the   loss,   continuing   total   at  time  of 

(p)  4  Maule  &  Sel.  !^97.  ;   and  sec  action  hrour/htj   became  a   partial    loss 

the  paaage  from   Lord   Tenterdcn's  oiilyt  at  the  time  of  the  tnaL"*    5  Maulc 

Jwlgmeot  Id  Naylor  v,  Taylor,  9  B.  &  &  Sel.  424. 
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Constructive 
total  loss  on 
ship  —  in 
cases  of  cap- 
ture, arrest' 
seixure,  deser- 
tion at  sea,  &c. 

What  state  of 
the  restored 
ship  at  the 
time  of  action 
brought  will 
entitle  the  as- 
sured either 
then  to  give 
notice  of  aban- 
donment, or, 
by  virtue  of  a 
previous  notice, 
to  recover  as) 
for  a  total  loss. 


In  cases  on 
vrager  policies, 
the  loss  of  the 
voyage  was  held 
to  be  the  loss  of 
the  ship. 


But  in  interest 
policies  it  was 
decided  in  the 


tion  at  one  and  the  same  time,  then,  first,  to  give  one,  and, 
in  either  case,  to  recover  as  for  a  total  loss. 

The  main  difficulty  has  arisen  in  determining  in  what  state 
the  restored  ship  must  be,  so  as  either  to  entitle  the  assured, 
notwithstanding  the  restoration,  to  recover  as  for  a  total  loss, 
or  to  preclude  him  froni  so  doing  on  the  ground  of  such 
restoration.  In  determining  this  question,  there  has  been 
considerable  fluctuation  in  the  decisions,  and,  especially,  a 
great  discrepancy  between  the  earlier  and  the  later  authorities, 
the  former  of  which  must  be  now  considered  as  to  a  great 
extent  overruled.  Lord  Mansfield,  in  the  decision  of  this 
point,  gave  great  weight  to  a  circumstance  which,  it  is  now 
settled,  must  be  altogether  left  out  of  consideration  In  de- 
termining whether  the  loss  on  the  ship  is  or  is  not  con- 
structively total,  —  viz.  whether,  in  consequence  of  the  casu- 
alty, there  had  or  had  not  been  a  loss  of  the  voyage :  this 
arose,  in  all  probability,  from  want  of  duly  attending  to  the 
distinction  between  policies  of  insurance,  as  contracts  oF" 
indemnity,  and  mere  wagers  in  the  form  of  policies,  in  whicL 
latter  the  issue  of  the  voyage  was  the  sole  point  upon  which 
the  result  of  the  wager  depended,  and,  therefore,  the  sole 
point  to  be  attended  to  in  determining,  whetlicr  the  sum. 
staked  on  the  venture  was,  or  was  not,  demandable  from  thfe 
parties  who  had  subscribed  the  wager-policy.  Accordingljt, 
in  cases  upon  wnger-policics,  it  had  frequently  been  held  that=- 
capture^  being  an  cvevt  which  drfeated  the  voyage,  gave  th^ 
wagerers  a  right  to  recover  as  for  a  total  loss,  though  th 
ship  might  be  retaken  after  having  been  but  a  few  days  ii 
possession  of  the  captors,  and  subsequently  restored  to  he 
owners  before  action  brought,  being  liable  only  to  a  triflin 
claim  for  Siilvagc.  (q) 

The  first  reported  case  in  wliich  the  point  had  to  be  de- 

(7)  De  Pai!)a  v.  Ludlow,  Comyn's     v.    Franco,   before    Lord    Ilardwick  .  — 


Kcp.  3G0.  Pond  v.  King,  1  V/ils. 
lf)I.  Dean  ©.  Dicker.  2  Str  250. 
Whitehead  v.  Bance,  Turk  on  Ins. 
1«»5.  8th  c(L  n^c  cases  of  Asscvicdo 
V.  Cambridge,  10  Mod.  77.,  and  Sj/icer 


A.    D.    ]  736,    sccni    contra ;     but    tt-^ 
former   was    never    decided,   and   tl^H 

latter  turned  mainly  on  another  poii 

Sco  these  cases  commented  on  by 
Mansfield,  2  Burr.  695. 
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tennined  on  an  interest  policy^  was  that  of  Pole  v.  Fitzgerald,  Constructive 
urUch  came  before  the  Court  of  Exchequer  Chamber  in  ship— in 
1752  (on  Error  from  the  King's  Bench):  in  this  case,  a  ^^fc^^. 

^  o  /  '         ture,  arrest, 

prirateer  was   insured   in  a  valued   policy,  "  at  and  from  seizure,  deser- 

JamaieUy  for  a  cruise  far  four  months  from  the  I4th  June,  

1744,"  i.  e.  till  the  14th  of  October :  on  the  23d  of  September  cham'£"r''Ind 

the  crew  mutinied  and  deserted  the  ship,  carrying  away  with  the  House  of 

111  n  Ti  ii'i.  ^i      Lord*  that  the 

them  the  boats,  fire  arms,  and  cutlasses,  hi/  which  means  the  insurance 
^agt  and  cruise  was  wholly  prevented  and  lost:  tlie  ship  ™"°Vu"^ 
herself,  however,  was  brought  safe  to  Jamaica,  where  she  the  tkip  for  tU 
arrived  on  the  29th  of  September,  and  where  she  lay,  in  good  sequently  tiiat 
lafety,  at  the  time  of  action  brought.     Upon  this  state  of  '^^.ZZeV 
•    fittts,  the  Court  of  Error,  reversing  the  decision  of  the  court  nothing  to  do 

with  the  loss  of 

below,  held  that  the  assured  on  ship  could  not  recover  as  for  the  ship 
1  total  loss,  (r)     Chief  J.  Willes,  in  delivering  the  judgment  p^Jg^lil^ 
of  the  Court  of  Error  on  this  occasion,  grounded  their  de-  <>^i-?  ^S*^- 

. .  .      .  .  '  ®  P.  C.  131. 

CBion  on  the  broad  principle,  which  may  now  be  regarded  as 

one  of  the  landmarks  of  insurance  law,  that  in  all  policies  on 

diip  (not  being  wagers)  the  ixsukance  is  not  on  the 

VOYAGE,  but  on  the  ship^for  the  voyufje,  and  that,  in  all  cases 

of  loss  under  such  policy,  the  question  never  is,  what  damage 

to  the  assured  sustained  hy  the  interruption  of  the  voyage  ? 

bat,  hm  much  damage  is  done  to  the  ship  ? 

•  It  certainly  seems  remarkable  that,  after  such  an  explicit  Lord  Mans- 

fclaration  of  this  princi[)le,  it  should  have  been  so  far  lost  reverted  to  the 

6?ht  of  by  Lord  Mansfield,  as  it  appears  to  have  been,  in  ^^^^ ^^^^[^^^ 

^t  of  the  cases  in  which  the  same  point  presented  itself  the  right  to 

/,.,..  1      1  •   I  1  ^  •  1  abandon  a  ship 

'wAis  decision,  and  winch  we  have  now  to  ccmsider.  restored  after 

The  first  of  these  cases  was  Goss  v.  Withers,  which  was  "pI""^  *"**  "" 

J    ^  '  capture. 

*fecidedby  his  lordship  in  1758  — six  years  after  the  judg-  Gomf. Withers, 
''^ent  of  the  Court  of  Exchequer  Chamber  in  Pole  v.  Fitz-  ^  ^""'  ^^^• 
gerald.    In  Goss  r.  Withers  there  were  two  policies,  one  on  recapiure,  was 
^%  and  the  other  on  cargo :  the  considemtion  of  both  is  ^rEngliih*° 

*^ed  up  together  throughout  the  case,  and  additional  con-  p«»"t  too  dis- 
abled to  prose- 
cute her  voyage 
without  expcn- 
(»■)  Pole  p.  Fitijrerald,  Willes,  611.,     Fitzgerald  ».   Polo,  5  Urown's  P.  C.   si ve  repairs, 

^^mtd  in  the  House  of  I^rds  liy     131.  and  liable  for 

•*8*»t  judges  against  three ;  see  S.  C. 


'^%^. 
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Constructive  fusion  thereby  introduced:  we  will  confine  our  attention 
ship  —  in  ^^^c  to  thc  policy  071  tli€  ship.  The  ship  was  insured  on  a 
r***  ®^^  voyage  from  Newfoundland  to  a  port  of  discliarge  in  Spain  or 
seinire,  deser-  Portuffal,  whitLcr  she  was  bound  with  a  cargo  of  fish :  after 
!  sailing,  she  encountered  a  storm,  by  which  she  was  separated 

salvage  to  half  £j,qjj^  j^^j.  convov,  and  SO  disabled  as  to  be  incapable  of  pro- 
ber value :  •^ '  l  r 

held  aeon-  cccding  on  hcr  voyage  without  repair:  while  in  this  state  she 
loss  of  fihip,  by  was  capturcd  by  the  French,  and  all  hands,  except  an  ap- 
JHoVc'**"     prentice  and  landsman,  taken  out  of  her:  after  remaining 

in  the  enemy's  hands  for  eight  days,  she  was  re-captured, 
and  necessarily  brought  into  Milford  Haven ;  upon  wUch 
the  assured,  who  then  heard  for  the  first,  and  at  the  same, 
time  of  the  capture  and  re-capture,  immediately  gave  notice 
State  of  the  of  abandonment.  The  ship,  as  she  lay  in  Milford  Haven, 
re^plurc.         ^^  '^^  such  a  disabled  state  that  she  could  not  prosecute  her 

voyage  without  repairs  (thc  cxiKxnse  of  which  is  not  stated), 
and  the  claim  of  the  re-captors  for  salvage  amounted  to  half 
her  then  value.  Upon  this  state  of  facts.  Lord  Mansfield 
said,  that  the  plaintiff's  right  to  recover  as  for  a  total  loss 
turned  on  the  single  question,  whether,  when  the  ship  was 
brought  into  Milford  Haven,  the  assured  had,  under  all  the 
circumstances,  a  right  to  abandon  :  his  lordship  held  that  he 
had,  and  decided  accordingly,  {s) 

^r  ^"io°d  ^^^^  following  are   thc   grounds  of  his   lordship's  judg- 

Mansfieldiiased  mcnt  as  to  the  ship  : 

"  The  loss  and  disability  "  (by  the  capture)  "  was,  in  its 
nature,  total  at  thc  time  it  happened.  The  subsequent  re- 
capture is,  at  best,  a  saving  only  of  a  small  part :  half  the 
value  must  be  paid  for  salvage.  The  disabilitf/  to  pursue  tlie 
voyage  still  continued  ;  thc  master  and  mariners  were  prisoners  ; 
the  charter-party  was  dissolved ;  thc  freight  {except  in  pro^ 
portion  to  the  goods  saced)  was  lost.  The  ship  was  neces- 
sarily brought  into  an  English  port ;  what  could  be  saved 
might  not  be  worth  thc  expense  attending  it  (which  Is  proved 
by  the  plaintiff's  offer  to  abandon) ;  "  and  his  lordship  then 
states,  in  one  sentence,  thc  principle  of  his  decision :  "  Thc 

(s)  Goss  V.  Withers,  2  Burr.  633. 
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subsequent  title  to  restitution,  arising  from  the  re^capture^  at  Constructlre 

-  y.  r'?.     ji»^  r  XoIbX  Ion  on 

a  great  expense^  of  a  ship  disabled  to  pursue   her  voyage^  ghip  _  \^ 
cannot  take  away  a  right  vested  in  the  insured  at  the  time  of  f*"®*  of  cap- 

•'  ^  ture,  arrest, 

the  capture,"  (f)  seizure,  deser- 

It  seems  dear,  that  the  grounds  thus  stated  by  his  lord-   ^_^ !!._- 

dup  would  not  now  be  held  to  support  the  affirmative  of  the  Gr""\Vith 

isae  on  which  he  so  correctly  puts  the  decision  of  the  case,  — 

viz.  whether  the  assured,  when  the  ship  was  brought  into  the 

port  of  necessity,  had  a  right  to  abandon :  it  seems  equally 

dear  from  the  passages  printed  in  italics,  that  the  ground  on 

which  Iu3  lordship  mainly  relied,  was  the  loss  of  the  voyagcy 

vhich  Chief  Justice  Willes,  and  the  House  of  Lords,  had 

already  determined  to  have  nothing  to  do  with  the  loss  of  the 

ikip. 

The  next  case  in  order  of  time  was  Hamilton  v,  Mendes(u),  Hamilton  v, 
which  has  been  already  considered,  and  in  which  his  lordship  sBurTiios. 
found  it  necessary  to  qualify  the  generality  of  the  terms 
he  had  employed  in  Goss  v.  Withers,  but  still  refers  to  the 
loa  of  the  voyage  as  a  main  element  in  his  decision,  say- 
ing,"  in  the  present  case  the  voyaye  was  so  far  from  being 
hii^  that  it  had  only  met  with  a  short  temporary  obstruc- 
tbn,"  &c- 

In  the  case  of  Milles  v.  Fletcher  (v),  where  the  point  next  Milics  v, 

H  Ictdicr 

arose,  Lord  Mansfield's  judgment  still  mainly  proceeded  on  i  Dough  231. 
the  principle,  that,  as  the  voyage  or  adventure  contemplated  ^aXVc*^^' 
was  wholly  lost,  the  ship  might  be  considered  as  lost  also :  carried  inio 

.      , .  ,      .  1         o  ,  ^    .        n  New  York,  and 

in  this  case  the  insurance  was  on  ship  and  freight  for  a  voyage  there  left  to  be 
from  Montserrat  to  London :  the  ship  in  the  course  of  the  J{Jg  cxpcnaTof 
voyage,  was  captured  by  the  French,  but  recaptured  and  repairs  would 

,  ,  ^  .  .  ,  !»«▼<?  exceeded 

brought  into  New  York,  then  in  possession  of  the  British,  her  freight,  or 


U)  Ibid.  696.     In  relation  to  this  must  mean,  iwh  salvage  n»  the  assured 

P^sMgt  Lord  Tentcrden  on  a  subse-  has  no    rcaannahle    means    of  paying,^* 

quest  occasion  siiid,  that  "it  wan  cor-  IVr  Lord  Tentcrden  giving  judgment 

tainlT  too  general,  and  that  when  Lord  in  lliorncley  r.  Ilebson,  2  13.  &  Aid* 

MiMfield  said,  *  that  the  right  which  518. 

ui  owner  ban  to  obtain  restitution  of  («)  2  Burr.  1198. 

»hip  aod  cargo,  paying  great  salvage^  (r)  1  Uougl.  L*3K 
n»7  be  abandoned  to  the  ianurers,'  that 
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Constructire      where  the  captain,  who,  with  the  crew,  had  been  taken  out 
ship  —  in  of  her  by  the  captors,  soon  after  arrived  and  took  possession 

seinirc,  dcser-     she  was  Icaky,  and  had  lost  all  her  rigging ;  her  own  crew 

tion  at  sea,  &c.  *  ,     -  , 

was  entirely  gone,  and  no  sailors  could  be  had  to  navigate 

havcsoldTw  ^^^'  ^'^®  Salvage  was  high;  the  cost  of  repairs  would  have 
in  her  home       exceeded  hcr  freidit :  under  these  circumstances,  the  captain. 

port :  held  a  ,  °  ^  .  \ 

constructive  who  knew  nothing  of  the  insui-ance,  acting  hoiidjide  and  for 
ship  by  reason  ^^^  benefit  of  all  conccrncd,  left  the  ship  to  be  sold  where  she 
ofa  total  loss     w    j^^j     corainrjr  over  to  Enorland,  mwQ  information  of  the 

ofthcToyoge.         ^'  *  o  b  >   b 

above  facts  to  the  assured,  who,  having  then  heard,  for  the 
first  time,  both  of  the  capture  and  all  that  followed,  imme- 
diately gave  notice  of  abandonment :  Lord  Mansfield  told  the 
jury  at  the  trial,  that  if  they  were  satisfied  the  captain  had 
done  what  was  best  for  the  benefit  of  all  concerned,  they 
must  find  for  a  total  loss. 
Question  and         On  motion  for  a  new  trial,  his  lordship  said,  that  the  ques- 

grounds  of  de- 
cision, as  suted  tion  in  the  case  was,  "  singly  this :  whether  the  consequences 

field!^*^      *"*"  ^^  ^^  capture  were  such,  as,  notwithstanding  the  recapture,  , 

occasioned  a  total  obstruction  of  the  voyage  or  only  a  partial 
stoppagcy  as  in  the  case  of  Hamilton  v.  3fe7ides,^^  With 
regai"d  to  the  ship,  his  lordship  said,  "  It  was  certainly  better 
to  sell  her,  than  bring  her  to  London.  There  was  no  crew 
belonging  to  her,  and  she  had  no  cargo.  Even  if  all  the 
cargo  had  l)een  left,  the  expense  of  repairs  tcould  have  exceeded 
her  freight.  If  she  had  been  brought  home,  the  expense  of 
bringinji  hcr  might  have  been  more  thaii  she  would  have  sold 
for  in  London."  —  "  The  point  is,  what  did  the  owner  suffer 
by  the  capture ;  and  it  aj)pears  that  he  sufixjred  so  much  that 
it  was  not  worth  while  to  pursue  the  voyage.  The  whole 
voyage  teas  lost,^^  {w) 
Remarks  on  This  casc  may,  perhaps,  be  supported  on  the  ground  that 

HetcrKT  *'^^  ^^"P  ^^'^  never,  after  the  capture,  restored  to  her  owners 

at  all,  or  never  in  such  a  state  as  to  make  it  reasonable  to 
expect,  that  they  should  take  possession,  instead  of  abandoning 
her ;  but  it  is  clearly  not  on  that  ground,  that  it  is  put  by 

(to)  Milles  V.  Fletcher,  1  Dougl.  231. 


c 
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Lonl  ^lansfield,  but  on  the  iiutentibic  position,  that  the  ship  C 
iraa  lost  because  the  voyage  was  lost,  {x)  si 

Throughout  the  whole  time  that  Lord  Mansfield  presided  J 
in  the  King's  Bench,  and  indeed  long  afterwards,  such  seems  » 
to  have  been  the  recognised  doctrine  of  the  courts  (y) :  one  _ 
of  the  first  cases  in  which  a  return  was  made  (though  not 
without  some  difficulty)  to  the  doctrine  of  the  House  of 
Lords  in  Fitzgerald  r.  Pole  was  that  of  Parsons  v.  Scotty 
whidi  came  before  the  Court  of  Common  Pleas  in  1810.     In  1 
this  case  the  insurance  was  on  the  ship  for  a  voyage  from  |, 
^Plymouth  to  Oporto  and  St.  Ubcs,  there  to  load  a  cargo  of  J 
alt, and  thence  return  with  it  to  London:  while  the  ship  r 
was  at  Oporto,  and  before  she  could  proceed  to  St;  Ubcs  for  g 
i  cargo  of  salt,  according  to  her  destination,  she  was  seized  by  ^ 
Marshall  Soult  at  the  head  of  the  French  forces,  but  sub-  l 
wquently   ransomed   by   the   master   on  payment  of  3000  « 
dollars  as  a  cartel  ship  (that  is,  under  an  engagement  that  | 
she  should  sail  back  to  England  in  ballast,  with  a  certain  t 
nomber  of  English  prisoners,  and  thence  return  to  Oporto  j 
into  the  custody  of  Soult,  with  a  like  number  of  French  \ 
prisoners):  tlie  ship,  which  had  been  captured  on  the  29th  of  ^ 
March,  1809,  sjuled  from  Oporto,  under  this  contract,  on  the 
19th  of  April,  and  arrived  in  Plymouth  on  the  13tli  of  May :  ] 
the  plaintiff,  who  had  given  notice  of  abandonment  on  the 
1st  of  May  (when  he  had  hcxird  of  the  capture,  but  not  of 
the  liberation  of  the  ship),  claimed  her  from  the  master,  who, 
however,  refused  to  deliver  her  up  except  on  payment  of  the 
3000  dollars,  which  the  plaintiff  would  not  pay ;  and  at  the 
time  of  action  brought  she  was  still   in  possession  of  the 
nastcr:  the  jury  having  found  a  verdict  for  the  plaintiff  as 
for  a  total  loss,  a  motion  was  made  to  enter  a  nonsuit,  on  the 


(')  The  case  of  Maanlng  v.  Nuwen-  lost,  tliat  is  a  total  loss.     So  again  in 

tam,  S  Dougl.  130.,  is  put  by  Lord  llolcli  r.   Kdie,  6  T.  Rep.  413.  (temp, 

^^an&field  on  llie  same  ground,  though,  Lord  Kcnyon),  in  a  case  of  abandon- 

*■  vc  shall  elsewhere  see,  it  may  be  mcnt  on  detention,  the  same  doctrine 

■opported  on  another.  was  held  :  viz.  that  it  was  a  total  loss 

(jf)  See  Cazalet  v.  St.  Barbc,  1  T.  on  ship,  l>ecause  the  voyage  was  lost, 

■^  187.,  in  which  Bullcr,  J  ,  says,  and  the  whole  adrenturc  frustrated. 
*"  eilher  the  ship  or  the  voyngt  be 


t 
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Constructive      grouud  that  the  ship  was  not  losty  for  that  she  was  destined  to 
ship in  9^  ^^  Portugal  and  come  hack  again,  and  that  she  did  go  there, 

tu*" an-^'       ^^^^  ^'^^  ^^^^^  hack.     The  case  was  twice  argued :  on  the  first 
seisure,  desor-    argument  tlic  court  were  still  evidently  entangled  with  the 

doctrine,  that  the  loss  of  the  voyage  was  the  loss  of  the  ship; 

but  on  the  second  the  good  sense  of  the  matter  prevailed,  and 
they  held  that  there  was  no  total  loss  in  this  case,  on  the 
short,  but  satisfactory  ground,  "  that  she  had  been  detained, 
but  was  now  safe.^^  {z) 
Andro-aflBrmed       Four  ycars  afterwards  the  case  of  Falkner  r.  Ritchie  waa 

by  Lord  Ellen-  .  . 

borough  in  decided  in  the  same  way  l)y  the  Court  of  King's  Bench,  then 

Ritch^^"  presided  over  by  Lord  Ellenborough :  in  this  case  the  in- 

2  M.  &  Sel.  surance  was  on  ship  for  a  bartering  voyage,  from  Cadiz  to 

A  8hip,  after  the  African  coast,  and  thence  back  to  Cadiz  or  Lisbon :  after 

seizure  and  dc-  j^^j.  j^rriyrj^j  ^^  |jjg  African  coast,  and  while  she  was  ens^aged 

sertion  by  her  _  '  o^^ 

crew,  is  brought  in  loadhig  her  return  cargo,  the  master  being  on  shore,  the 
country  in  a  crcw  scizcd  the  ship,  cut  licr  cables,  and  sailed  away  w^ith 
damaged,  but     j^^^,  ^^  ^j^^,  ^^^^  ^f  South  America,  where  they  deserted  her, 

not  in  an  irre-  *  ^t  * 

parable,  state,  leaving  Only  ouc  black  man  on  boai'd:  in  this  situation  she 
a  claim  for  sal-  was  picked  up  by  an  English  privateer,  and  brought  to  this 
luronstruciivir*  Country :  immediately  on  her  arrival  here  the  assured,  who 
totallosson  then  first  heard  both  of  her  loss  and  recovery,  gave  notice 
total  loss  of  the  of  abandonment,  wliich  was  not  accepted:  tlie  ship  at  the 
voffagt.  ^jj^^  ^£  action  brought,  lay  in  the  port  of  London  in  posses- 

sion of  the  owner  of  the  privateer,  from  whom  the  assured 
might  have  had  her,  on  paying  him  his  claim  for  salvage.    The 
state  of  the  ship  was  this :  part  of  her  rigging  was  gone,  and 
she  could  not  be  made  fit  for  the  voyage  again  without  con- 
siderable  exj)en8e,  and  providing  a  crew   and   stores:   the 
assured  claimed  a  total  loss,  on  the  ground  that  the  voyage 
had  been  wholly  defeated,  and  relied  upon  the  authority  of 
Goss  V.   Withers:   Lord  Ellenborough,  without  calling  on 
counsel  on  the  other  side,  decided,  that  in  this  case  a  total 
Remarks  of       loss  could  not  be  rccovcrod.     "  As  to  Goss  V.  Withers,"  said 
borough  on        his  lordship,  "  there  may  be  some  doubt  whether  it  is  similar 
ymxm  *^  *'^^  present  case "  (/.  e.  on  its  fticts) ;  "  and  I  must  say, 

(z)  Parsons  e.  Scott,  2  Taunt.  ^GX 
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that  there  is  a  looseness  and  generality  in  the  expressions.  Constructive 

which  have  been  borrowed  in  argument  from  that  and  the  ship  — in 

other  case"  {Hamilton  v.  Merides),  "  which  make  one  inclined  ^^^^su" 

to  pause  upon  them.     JVkat  has  the  loss  of  the  voyage  to  do  «f  "ui^.  <le»-*r- 

,  ,  ,  tion  at  8ca,  &c. 

with  the  lass  of  the  ship.     On  this  subject  there  is  so  much  

good  sense  in  the  judgment  of  Chief  Justice  Willes  in  Pole 
T.  Fitzgerald^  that  it  may  be  of  great  use  to  resort  to  it  to 
purify  the  mind  from  these  generalities."  (a) 

From  this  period,  then,  the   law  may  be   considered   as  The  doctrine 
eettled — and  it  is  this:  the  loss  of  the  voyage  has  notlung  that  the /a«« 
to  do  with  the  loss  of  the  ship;  but  the  assured  on  ship  can  hlis' nothmg* 
never  recover  as  for  a  total  loss,  unless,  at  the  time  of  bring-  ^  ^o  ^»*h  the 

lou  of  the  ship. 

mgthe  action,  the  ship  is  absolutely  lost  to  him,  as  by  capture 
or  detention  continuing  to  that  timcy  or  is  only  restored,  in  such 
i  state,  that  the  expense  of  making  her  available  as  a  ship 
would  exceed  her  value,  (i) 
The  same  principle  has  received  abundant  judicial  illustra-  The  same  dot- 

trine  prevails  in 

tiou,  and  may  be  regarded  as  conclusively  established,  in  the  the  United 
ittBunmce  law  of  the  United  States,  where  the  courts  have  ®'**^* 
repeatedly  laid  it  down,  that,  in  order  to  give  a  right  to 
ibandon  on  any  subject  of  insurance,  there  must  be  what 
amounts  to  a  constructive  total  loss  on  that  subject  itself;  and 
that  the  loss  or  breaking  up  of  the  voyage  by  the  destruction 
or  plunder  of  the  cargo,  or  by  the  ship's  being  necessarily 
delayed  for  the  purpose  of  repairs,  has  nothing  whatever  to 
do  with  the  loss  of  the  ship,  (c) 

§  380.  But,  although  it  is  thus  established  that  the  mere  The  mere  re- 

1        ^  ,  .  .  «  .  .    storation,  how- 

wtoft/te  voyage  is  never,  without  more,  a  constructive  total  ever,  of  the 

(<)  Falkner  r.  Ritchie,  3  Maule  &  of  which  I  have  largely  availed  myself 

Sd.  290.    See  judgment  of  Lord  Kl-  in   the  preceding  examination  of  the 

'"borough,    ibid.    293.       The    same  cases. 

pnnciple  is  recognised  and  reaffirmed         (c)    f   Br  ad  lie    v.    Maryland    Ins. 

l?Lord£ldon  in  Brown  v.  Smith,  1  Comp.,   Mi  Pvter's  Sup.   Court  Uep. 

^^i  P.  C.359.  :  by  Lord  Tcnterdcn  400.    f  Hurtin  v.  Phrenix  Ins.  Comp., 

^  I^oyle  0.  DaUas,   1   Mood.  &  Rob.  1  Washin;;ton    Circ.  Court  Rep.  400. 

^^  t  Alexander  r.  Baltimore  Ins.  Comp., 

(^)  See  the  odmimble  note  to  the  4  Cranch's  Sup.  Court  Uep.  370.     Sec 

c*w<jf  Xtjlor  r.  Taylor,  in  Danson  8c  these  cases  cited  and  commented  upon 

UoyiTs  Reports,  from  p.  248.  to  p.  2.54.,  in  2  Thillips  on  Ins  '254^257. 
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Constructivo  ]oss  of  tlic  ship,  it  IS  equally  certain  that  the  mere  restitution 

ship  — in  of  the  ship's  hull  before  action  brought,  is  not,  ^er  scy  suf- 

turT  arrMt"  ficicnt  to  defeat  a  notice  of  abandonment  once  rightfully  made, 

seizure,  deser-  and  rcducc  a  total  to  an  average  loss.     "  No  cases  say  tliat 

tion  at  sea,  &c  .       .  »      ^         /• 

the  bare  restitution  of  the  hull  of  the  ship  prevents  the  loss  from 

after  capture"^  i«w^ /6>^^/."(rf)     "  The  ship,  after  the  recapture,  must  be  in 

and  re-capturc    ^^^^  j;^  fjiQ  covntru  of  the  awna\  under  such  circumstances  that 

will  not,  ^   '^  '   ^ 

per  te,  defeat  a    he  may,  ifhejileases,  take  possession  of  her,  and  may  reasonably 

AonmtnfT'     ^^  expected  to  do  so.''  (e) 

ready  rated  "phc  following   cascs  liavc  established  and   illustrate  this 

and  acted  upon,         ,      ,  ^ 

nor  preclude        principle  :  — 

the  assured  4i*«  i/*  t*  ^     r  \       j.     • 

from  then  ^  ^1^T>  iwsurcu  trom  Liivcrpool   tor  a  bartering   voyage 

giving  such        ^Q   ^jj^   African    coast,    in  the   course  of  her   passage   out 

notice.  '  . 

A  ship,  after  was   capturcd  by  the  French,  who,    after  taking    out   her 

*^|Pff  ^^^P*"*"^*^  captain   and  most  of  her  crew,  and  plundering  her  gunSi 

of  her  stores,  storcs,  furiiiturc,  provisions,  and  register,  gave  her  up  in 

register,*^*  that  State  to  the  master  of  a  Portuguese  prize,  which  they 

brought  back  j^j  previously  taken,  and,  at  the  same  time,  put  on  board 

to  this  country  ^  ^    •'  ^  ^  \ 

,  in  a  dismantled  of  her  again  the  English  captain  and  part  of  the  original 

the  event'' of  a  °  crcw.     The  ship  being  left  at   sea  thus  manned  and  very 

BtiU  pc°^*°ff  badly  provisioned,  the  Portuguese  caj)tain  bore  up  for  Fayal 

that  such  re-  (Western  Islands),  and,  on  arriving  there,  claimed  the  ship, 

ship  did  not  ^^^  what  remained  of  the  cargo,  as  a  gift  from  the  French 

^f'^u '**!** "^{*^  captors:    the  English  captain  resisted  this  claim:  the  prize 

who  had  given  court  of  Fayal  decided  in  his  favour,  subject  to  an  appeal, 

abandonment,  pending  which,  by  Selling  what  remained  of  the  cai'go,  and 

a  totaMoss.**'  depositing  the  proceeds  to  abide  the  event  of  the  appeal,  he 

M*lvorf;.  obtained   the  release  of  the  ship,  and  arrived  with  her  at 

Henderson, 

4  M.  &  ScU       Liveri)ool  before  action  brought :    the  state  of  the  ship,  as 

she  lay  in  port  at  Liverpool,  was  as  follows :  she  was  still  in 
an  entirely  dismantled  condition,  but  was  worth  to  be  sold  as 
she  lay  1300/.  (her  value  in  the  policy  was  3000/.);  the 
expenses  of  bringing  her  from  Fayal  had  been  221/.;  the 
sum  left  there  to  abide  the  event  of  the  appeal  was  427/.; 
the  appeal  was  still  pending,  and,  in  the  event  of  its  being 
decided  against  the  assured,  he  would  have  lost  his  deposit  and 

((f)  Lord   Mansfield   in    Millcs    v.         («)  Mr.  J.  Biyley  in    Houldsworth 
Fletcher,  Dougl.  232.  c.  Wise,  7  B.  &  Cr.  799. 
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fcen  comdemnedy  besides^  in  damages  to  a  much  larger^  and  Coastructive 
MfJadU  amount.     Under  these  circumstances  the  assured^  ship— lJi°° 
who  had  given  notice  of  abandonment,  on  first  hearing:  of  the  f*****  of  cap- 

^  '  °  turc,  arrest, 

capture  and  before  the  ship's  liberation,  insisted  on  his  right  "ewure,  deser- 

to  recover,  in  respect  of  such  notice,  as  for  a  total  loss ;   and *- — 

the  Court  of  King's  Bench  gave  judgment  in  his  favour.  (/) 

The  main  ground  on  which  Lord  EUenborough  rests  his  Ground  of  de- 

,    ,  ,        ,  ,  ^  cision  m  this 

oecisjon  is  this :  "  The  mere  restitution  of  the  hull  of  the  case. 
ikip,  if  the  assured  mag  everituallg  have  to  pag  more  for  it 
than  it  is  worthy  is  not  a  circumstance  hg  which  the  totalitg 
oftke  loss  is  reducible  to  an  average  one^^  (g)  "  If  no  aban- 
donment had  been  already  made,"  his  lordship  asks,  ^^  do  not 
mfficient  circumstances  exist  in  this  case  to  justify  an  original 
ibandoiunent  at  the  present  moment?"  and  he  concludes, 
"  It  appears  to  us  that  there  existed  at  the  time  of  the 
abandonment,  at  the  time  of  action  brought,  and  that  there 
exist  at  the  present  moment,  circumstances  fully  sufficient  to 
entitle  the  plaintiff  to  recover  as  for  a  total  loss." 

A  slave  ship  insured  from  Liverpool  to  the  coast  of  Africa  A  ship,  after 
and  thence  to  the  West  Indies  was,  in  the  course  of  her  nousiy  carried 
Toyi^  mutinously  seized  and  run  away  with  by  her  crew,  ?  broiurfit^Into 
but  aabsequently  boarded  and  taken  possession  of  by  a  British  *  colonial  port, 
man-of-war,  who  brought  her  into  Barbadoes.     The  govern-  stores  are  sold 
ment  agent  there,  in  the  absence  of  the  master ,  and  without  theiL8ured)'to 
waiting  for  orders  from  England,  sold  the  whole  of  the  cargo  pny.»ivagp, 
and  stores  that  still  remained  on  board  the  ship,  in  order  to  her  huii  and 
pay  the  salvage,  leaving  nothing  but  the  hull  and  rigging.  ^liJs^fuctive 
The  House  of  Lords  held  that,  under  these  circumstances,  ^?^  ^*^  ^^ 
the  assured  (who,  immediately  on  hearing  these  facts,  had  Brown  v. 

Smith,  1  Dow*! 
P.  C.  349. 

(/)  M*Iver  V.  Henderson,  4  Maule  the  condition  of  the  ship  at  time  of  ac- 

&  8eL  57$.  tion  brought,  he  says,  inter  alia,  **The 

is)  Lord  Ellenborough,  indeed,  in  voyage  is  lost,  the  cargo  which  was  to  be 

^  eoune  of  his  judgment,  referred  to  conveyed  in  the  ship  is  wholly  gone :  **  and 

^^  CQoaderations,  which,  as  pointed  in   another  part  of  his  judgment  he 

*^  bj  the  very   able   annotator    in  dwells  on  the  fact  that  "  the  voyage  was 

I^  &  U.  252.,  show  that  his  lord-  completely  Imf'  (see  4  Maule  &  Sel.584, 

^p  had  not  quite  **  purified  his  mind  585.)  — circumstances  which   he  had 

^  the  generalises  **  that  he  reprobates,  previously  admitted,  could  luiTe  nothing 

u  Falkncr  «.  Ritchie.    Thus,  in  stating  to  do  with  the  loss  of  the  ship. 

3  z 
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Constructive      given  noticc  of  abandonment  and  sent  out  orders  to  sell  tlu 

ship— in  sliipO  ^^'^^  entitled  to  recover  as  for  a  total  loss,  (/i) 

cases  of  cap-  Nothinff  is  Said  in  this  case  as  to  the  state  of  the  ship;  aiic 

lure,  arrestf  o  * 

seizure,  deser-     the  dccision  probably  proceeded  on  the  ground,^that  there  hM 

tion  at  sea,  &c.    ,  ../»ii.  ,i  ,       *  i*  ^^ 

: been  no  restoration  ot  the  ship  to  the  country  ot  the  ownera 

within  the  terms  of  Mr.  J.  Bayley's  judgment  in  the  folloi« 
ing  case. 
A  ship,  after  A   ship,  insured  on  a  voyage  from  Belfast  to  her  pc^i 

the  crew,  and  or  ports  of  loading  in  British  America^  and  thence  back  t 
donmcnt  ^en  ^^^  P^^  ^^  discharge  in  the  United  Kingdom,  after  sailing  o 
by  the  assured,   her  homeward  passage,  received  so  much  damage  from  temper 

is  carried  into  i  i  i  i  «       i  /»  •  i     - 

a  foreign  port,  tuous  gaics,  that  the  crcw,  as  the  sole  chance  of  saving  thei 

pairwi  o^n  bot-  l^vcs,  abandoned  her,  and  went  on  board  of  another  vessel  Im 

tomry,  without  mediately  on  receiving  intelligence  of  the  ship's  desertion  bj 

from  the  oi-  her  crcw,  the  plaintiff  gave  notice  of  abandonment :  the  daj 

that  her  being  ^^^^  ^^'^  c^^w  had  left  her,  thc  ship  was  picked  up  at  sea  by  i 

subsequently  third  vcsscl,  the  Captain  of  which  put  some  men  on  board  ol 

restored  to  her  ^  *  ... 

home  port,  her,  and  ultimately  succeeded  in  brining  her  into  New  York, 
brought,  bur-  whcre,  ou  arrival,  she  was  taken  possession  of  by  the  Britisl: 
dened  With  the  (^Qjjg^l^  and  by  his  Sanction,  but  without  any  authority  fron 
Bud  a  charge  the  assured^  was  repaired  on  bottomry  by  the  agents  fo: 
together  ex-  Lloyd's  in  that  city  :  the  ship,  after  being  thus  repaired,  wa 
Tsured  vXe  ^^ouglit  ovcr  to  Liverpool,  where  she  arrived  before  actio: 
did  not  reduce  brought,  but  was  immediately  taken  possession  of  on  beha] 
an  aterage.  of  the  lenders  on  the  bottomry  bond,  whose  claims  amounte 
r.'\vtl°''^  to  1200/.,  and  was  liable  besides  to  an  additional  chai^  c 
7  B.  *  Cr.  794.   850/.  for  the  estimated  cost  of  repairing  further  damag 

received  by  her  in  the  Mersey  just  before  reaching  Livei 
pool :  the  joint  amount  of  the^e  two  sums  exceeded  the  valu 
in  the  policy.  Under  these  circumstances  the  court  helc 
that  the  loss  which  had  once  been  total  by  the  desertion  c 
the  crew,  and  in  respect  of  which  the  assured  had  given  du 
notice  of  abandonment,  was  not  turned  into  a  partial  loss  b 
thc  subsequent  events,  the  effects  of  which  could  be  of  n 
benefit  to  the  assured.  {%) 

(  h)  Brown  p.  Smith,  1  Dow's  P.  C  the  remarks,  on  this  case,  of  Lord  Tei 

S49.     Lord  Eldon  gave  judgment.  terden  in  9  B.  &  Cr.  416.,  and  of  Tind 

(i)  Holdsworth  p.  Wise,  7  B.  &  Cr.  C.  J.,  in  6  M.  &  Gr.  81 1. 
794.     a  C.  1  M.  &  Ryl.  673,;  and  sec 
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In  this  case  It  is  important  to  observe,  that  the  repairs  Constructive 
ibroad  for  which  his  ship  was  bottomried  had  been  done  by  ship— in  °° 
ifrngtrt  without  the  authority   of  the   assured;   had  they  cases  of  cap. 

iure|  ArresTy 

been  done  by  his  direction,  or  by  the  master  acting  as  his  seixure,  deser- 
igent at  the  foreign  port,  then  the  fact  of  the  ship's  arrival     ^.^  ^^   ^ 
wooid,  as  it  seems,  have  precluded  a  recovery  for  a  total  loss,  ^^"^*  ^ 
though  the  amount  of  the  bottomry  bond  and  expenses  had 
together  exceeded  the  worth  of  the  ship  to  her  owners  as 
leitored.  (^■) 

J  381.  It  must,  however,  be  carefully  borne  in  mind,  that,  I"  <>rdeT,  how- 
m  order  to  give  the  assured  even  a  prima  facie  right  to  right  of  aban- 

1  .    ■ 


donment  in 


cap- 


tiMndon  in  respect  of  capture,  seizure,  desertion,  or  other  ^^^l^^f 
priTation  of  property  or  possession,  whether  forcible  or  not,  '"'«» «ei«ure, 

aL  1  t_  •    T     n     •  -I      •  1       desertion,  Ac, 

there  must  nave  been,  at  some  one  period  of  time  during  the  theownermust, 
nkf  a  total  loss  by  the  complete  and  actual  privation  of  the  ^riod  durinK 
oviKr'i  possession  or  controul  over  tlie  ship :  if  the  legal  pos-  **»«  ™^»  ^*^« 

been  complete- 

senion  of  the  ship  by  the  owner  have  never,  for  any  single  ly  deprived  of 
point  of  time,  been  put  an  end  to  by  the  casualty  in  respect  lnd^c^!^IiTof 
of  which  he  abandons,  he  has  no  vested  right  of  abandon-  ^^^  ^^'P- 
nent,  and  can  never  recover  as  for  a  total  loss. 
The  following  case  is  an  illustration  of  this  principle :  — 
The  ship  William^  belonging  to  Townshend  and  White,  of  A  '1*'^  ^^^^ 

v      V  •  .  'by  her  own 

Aew  York,  was  insured  on  their  behalf,  in  this  country,  for  crew,  is,  a/  Me 

•  Toyage  from  Hull  to  New  York :  in  the  course  of  this  tak^n'posM*. 

TOyige  she  met  with  such  tempestuous  weather,  and,  in  con^  w^vore  ^\ 

Kqnence,  became  so  leaky,  that  the  crew,  who  were  reduced  '«|«eed  in 

to  a  atate  of  sheer  exhaustion  by  working  the  pumps,  deserted  into  a  port  in   ' 

hff  at  aea,  as  the  only  possible  means  of  saving  their  lives,  TOuntTy "her^ 

ttd  were  taken  on  board  the  brig  Hyder  Ali,  which  had  borne  ^^^*"  ***«  know- 

j  ,    .  .  -11  f  .  .   ,       ledge  and  assent 

Qown  to  their  assistance  m  the  gale  :  at  the  same  time,  eight  of  the  latter, 
inen  of  the  Hyder  Ali's  crew,  at  the  imminent  hazard  of  their  ^-^{^  mmTo*' 
IiTea,  offered,  and  were  allowed,  to  board  the  William,  in  the  paythcsaWage. 

'  ...  *»el<^  that  this 

hopes  of  ultimately  bringing  her  into   port,  and  thereby  loss,  which  had 
cntitfing  themselves  to  salvage.     The  Hyder  Ali,  with  the  m^^  the  "as-** 

(i)  See  the  jadgment  of  the  Court  mon  Pleas  in  Benson  v.  Chapman,  6 
i>f  Exebequer  Chamber  in  Chapman  M.  &  Gr.  792.  See  these  cases  con- 
'■  Bmm,  oremiling  that  of  the  Com-     sidrred  hereaf>pr. 
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Constructive 
total  loss  on 
ship — in 
coses  of  cap- 
ture, arrest, 
seixure,  deser- 
tion at  sea,  &c. 

sured,  was  not 
made  so  by 
such  sale. 
Thorneley  v, 
Hebson, 
2  B.  &  Aid. 
513. 


Grounds  of 
decision. 


crew  of  the  IViUlam  on  board,  reached  New  York  in  safety, 
upon  which  Townshend  and  White, who  resided  there,  im- 
mediately sent  orders  to  their  agents  in  England  to  give 
notice  of  abandonment  to  the  underwriters,  which  was  given 
accordingly,  but  not  accepted:    meanwhile,  only  two  days 
after  the  Hyder  Ali's  arrival  at  New  York,  the  William  was 
brought,  by  the, eight  seamen  who  had  boarded  her,  into 
Newport,  Khode  Island  (a  harbour  about  two  hundred  mileik 
oflT),  and  there,  with  the  knowledge  of  Townshend  and  White^ 
who  did  nothing  to  prevent  the  proceeding,  was  sold  to 
the  salvage,  which  amounted  to  about  two- thirds  of  the 
she  sold  for :  the  court,  on  the  whole  of  the  above  circuim— 
stances,  held,  that  the  assured  could  not  insist  on  his  notice  oi 
abandonment,  and  recover  as  for  a  total  loss ;  for,  first,  tke 
ship  had  never  effectually  been  lost  to  the  assured  at  all,  \Sb 
right  of  possession  and  controul  over  her  never  having,  in 
fact,  ceased ;  for  the  eight  seamen  who  hoarded  Iter  as  salvors 
must  he  regarded  as  his  agents^  ajid  they  had  taken  possession 
of  her  directly  she  teas  left  by  the  original  crew :  secondly, 
the  ship  was  restored  to  Townshend  and  White,  after  notice 
of  abandonment,  under  such  circumstances,. that  they  might 
have  had  possession  of  her  again,  if  they  pleased,  and  might 
reasonably  have  been  expected  to  take  it;  and  they  conld  not 
entitle  themselves  to  recover  as  for  a  total  loss,  by  permitting 
the  salvors  to  have  recourse  to  a  sale,  which,  not  being  neces- 
sary, was  not  justifiable.  (A) 


Arrest,  deten- 
tion, or  em- 
bargo, is  a 
ground  of  aban- 
donmeiitfWhere 
likely  to  be  of 
long  or  uncer- 
Hun  duration. 


§  382.  The  grounds  of  abandonment  hitherto  considered 
have  been  capture,  barratrous  seizure  and  carrying  away  of 
the  ship  by  the  crew(l\  and  desertion  of  the  ship  at  sea  by  the 
creWy  as  the  necessary  and  sole  means  of  saving  their  lives  (m) : 
in  all  these  cases  we  have  seen  that  the  assured  has  a  vested 
right  to  give  notice  of  abandonment  on  first  hearing  of  the 


{k)  Thorneley  v,  Hebson,  2  B.  &         (m)  Thorneley  v.  Hebson,  8  B.  ft 
Aid.  513.  Aid.  513.     Holdsworth  v.  Wiae^  7  B. 

(0  Falkner  v,  Ritchie,  2  Maule  &     &  Cr.  794.     1  M.  &  Ryl.  673. 
SeL  29a     Brown  r.  Smith,  1   Dow's 
P.  C.  349. 
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ocisaalty>  supposing  the  privation  of  his  possession  or  controul  ConstnictiTe 
over  the  ship  to  have  been  once  total ;  but  that  his  right  to  ghip-Hn*''* 
T'^cavery  as  for  a  total  hss^  depends^  in  all'  cases  alike^  upon  cases  of  cap- 
'fclie  state  of  the  ship  at  the  commencement  of  the  action,  seimre,  deser- 
Subject  to  the  same  limitations,  there  can  be  no  doubt  that  ' 


',  detentioTiy  or  embargo  of  the  ship,  whether  by  a  hostile 
friendly  government,  gives  a /inm4/acie  right  of  abandon- 
xaaent  in  all  cases  where  there  is  an  apparent  probability  that 
'fclie  owner's  loss  of  the  free  use  and  disposal  of  his  ship,  once 
'ix>tal,  by  the  arrest  or  embargo,  may  be  of  longy  or^  at  all 
^rvents,  of  very  uncertain  continuance,  {n) 

Thus,  where  the  ships  of  an  American  merchant,  resident,  Rotch  r.  Edie, 
9Lt  time  of  action  brought,  in  this  country,  had  been  seized  and 
detained  by  the  French  government  in  their  port  of  loading, 
it  was  held,  that  under  a  policy,  at  and  from  such  port,  he 
aaiight  recover  as  for  a  total  loss,  upon  due  notice  of  abandon- 
xnent,  more  especially  as  it  appeared  that  the  ships,  at  the 
itime  of  action  brought,  were  still  detained,  and  had  then  been 
CO  for  three  years.  ((?) 

Of  course  if  the  arrest  be  only  momentary  in  its  duration.  If  the  arrest 
if  it  creates   OEly  a  temporary  obstruction  of  the  voyage,  ^hort  duntloi? 
"without  giving  rise  to  any  permanent  loss  of  controul  ovet  J5 "  "°  gw)uiid 
^he  shify  it  cannot  give  any  right  to  abandon.     Thus  where^  ment 
^n  the  occasion  of  a  famine  at  Corfu,  some  Venetian  cruisers 
"ineeting  at  sea  a  Genoese  ship,  laden  with  corn,  carried  her 
3nto  Corfu,  and,  after  taking  out  and  paying  for  the  com,  let 
ihe  ship  go  free,  this  was  decided,  in  the  Kota  court  of  Genoa, 
io  give  no  ground  of  abandonment  to  the  assured  on  ship,  (p) 
So,  where  a  British  ship  yius  detained  eleven  days  by  a  British 
man-of-War,  to  prevent  her  proceeding  to  a  port  where  an 
embargo  was  laid  on  all  British  vessels,  it  was  held  that  the 
^ored  on  ship  could  not  abandon  on  this  ground,  (g) 

(«)  Admitted    by    Lord    Holt    in        (p)  Roccus,  Na  60. »  cited  by  Eme- 

^reen  v.  Young,  2  Ld.  Rayni.  240.,  rigon,  chap.  xiL  sect.  30.  vol.  L  p.  527. 

^^d   bj  Lord   Mansfield  in    Goss  v.  ed.  1827;  and  see  BouIay-Paty*s  com. 

^ithcrs»  2  Burr.  696.     See  also  6  T.  mentary,  vol.  ii.  p.  219. 
H«p.  425.,  and  Kent's  Comm.,  vol. iii.         (q)    Foster   v.    Christie,   II    East, 

P.  291.  ed.  1844.  205. 
(o)  RotcKv.  £<Ue,'6  T.  Rep.  4IS. 
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ConstruotiYe  In  France  the  assured  is  allowed  to  give  notice  of  aban- 

ship— in  donment  immediately  after  capture;  but,  in  case  of  detention 

cases  of  cap.  ^^  arrcst  or  embargo,  he  is  obKged  to  wait  before  doing  so 

seixure,  desei^  for  different  periods  fixed  by  the  387th  article  of  the  Code  de 

\  Commerce (r):  "Other  laws,*'  says  Mr.  Beneck^,  "make  no 

^^  **1"    ,  distinction  between  capture  and  detention.    Those  of  Prussia 

country  arrest,  «  '- 

detention,  &c.     admit  the  abandonment  when  the  liberation  is  uncertain  or 

diate  right  to      tcdious.     In  Gcuoa  and  Leghorn  the  assured  may  abandon 

abandonmenf     whcu  ship  has  been  detained  for  three  days.     In  Hambuig 

In  France  cer-   the  assured  Cannot  claim  a  total  loss,  until  the  ship  or  goods 

requfred.^* "®   have  been  definitively  condemned  or  irretrievably  lo8t."(«) 

Other  foreign         In  this  Country  no  precise  period  is  fixed ;  but  immediately 

^^  on  hearing  that  his   ship  is  detained  by  an  embargo,  the 

assured  may  give  notice  of  abandonment,  subject,  of  course, 

as  m  all  other  like  cases,  to  have  his  right  to  recover  for  a 

total  loss  defeated,  by  the  restoration  of  the  ship  before  action 

brought.  (/) 

fiffectofre-  §383.  In  somc  of  these  cases  of  capture,  seizure,  and 

purchase  of  ship  ,  , 

by  the  master     arrest,  a  question  has  been  raised  as  to  the  effect  of  a  repur- 

andVi^^O      ^^^®  ^^  *^®   ^'^^P  ^y  *^®   master,  upon  the  right  of  the 
qpndemnation.    aggured  to  rccover  as  for  a  total  loss.     And  the  doctrine  here 

appears  to  be,  that  where  the  property  in  the  ship  has  never 
been  devested  out  of  the  owners  by  lawful  condemnation,  and 
the  ship,  after  being  legally  repurchased  by  the  master,  acting 
bondjide  and  justifiably  for  their  benefit,  is  brought  back  to 
this  country  under  such  circumstances,  that  the  owners  may, 
if  they  please,  take  possession  of  her,  on  payment  of  the 
amount  of  repurchase  money,  and  of  any  sums  that  may  have 
been  exv>cnded  abroad  in  repairing  her,  they  cannot,  by  re- 
fusing to  do  so,  entitle  themselves  to  recover  as  for  a  total 
loss ;  at  all  events,  in  cases  where  they  have  given  no  notice 
of  abandonment,  nor  even,  as  it  should  seem,  where  they 
have. 
Ship  is  bought        Thus,  wherc  a  ship,  after  condemnation  by  a  French  con- 

in  by  the  mas-  *  ,  ,         ^  •' 

ter,  on  account   Bul  in  a  neutral  port,  (which,  being  illegal,  effects  no  change 

(r)  See  Code  de  Comm.,  art  S87.  {t)  See  6  T.  R.  425. 

(ff)  Bencck6,  Pr.  of  Indem.  349. 
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on  the  property,)  was  lawfully  repurchased  by  the  master  on  ConatructiYo 

acooant  of  the  owners,  and,  after  being   repaired  abroad,  ship— in 
brought  back  by  him  to  this  country,  before  the  commence*  ^^  ^^ 

meat  of  the  action :  Lord  Kenyon  held,  that  the  plaintiiF,  who  seizure,  desert. 

lefiued  to  pay  the  amount  of  the  repurchase  money  and  the  

cost  of  the  repairs  abroad,  could  not  thereby  entitle  himself  an^Uei»rconr 

to  recover  a  total  loss,  at  all  events,  as  he  had  given  no  notice  demnation,  and 

of  abandonment,  but  that  he  had  only  a  right  to  recover  an  country  before 

lYerage  loss,  to  the  amount  of  the  sum  spent  in  the  repairs  ^eK^af  *' 

and  reparchase  (u) :  the  same  decision  was  given  in  a  case  ■ve«g«  low. 

^  ^   ^        ,  ^.  M'Masters  o. 

where  the  master,  acting  for  the  benefit  of  his  owners,  had  Schoolbred, 

feparchased,  and  repaired  on  bottomry,  a  ship  which  had  l^^'f^^] 

,  ,  Same  decision 

been  seiied  in  Pillau  (her  port  of  discharge)  by  the  Prussian  where  ship, 

gofemment,  under  the  Berlin  decree,  and  there  put  up  to  repurchase,  is 

Bale  at  public  auction :  the  master  in  this  case,  after  repair-  I'rought  back, 

'^  ^  »  r-  subject  to  a  boU 

iog,  had  navigated  the  ship  safely  home,  where  the  owners  tomry  lien  for 

mig^t  have  had  her  on  i>aying  the  amount  of  the  bottomry  t^e  master's 

bond,  but  they,  declining  to  interfere,  allowed  her  to  be  sold  ^^^q*'*'^*''^ 

to  satisfy  the  bond,  and  then,  without  having  given  notice  of  ster,  6  Taunt 

abandonment,  claimed  a  total  loss :  the  court,  however,  said,  r^jJ,  425. 
that,  as  in  this  case  there  had  been  an  unlicensed  seizure,  and 
the  master  had  purchased  the  vessel  of  those  who  had  no 
r^ht  to  condenm  her,  the  assured  were  entitled  to  take  pos- 
session of  her,  on  paying  the  expenses  incurred  in  the  repur* 
dase  and  repairs,  and  that  those  expenses  accordingly  were 
all  they  were  entitled  to  recover  from  the  underwriters,  (t)) 

Several  cases  have  been  decided  in  the  United  States  as  Doctrine  in 

to  the  effect  of  such  repurchase  on  the  rights  of  the  parties,  states  as  to  th« 

where  notice  of  abandonment  has  been  riven  before  the  sale  e^®**®^'®- 

°  purchase  by 

in  &ct  took  place :  the  result  of  those  authorities  appears  to  the  master, 
be,  that  the  master  in  repurchasing  is  to  be  regarded  as  the 
ag^tof  the  owners,  before  notice  of  abandonment,  and  then, 
*fter  it,  as  the  agent  of  the  underwriters,  (iv) 

(*)  M'Masters  v.  Schoolbred,  I  £sp.         (w)  Sec    these    cases    collected,   2 
^^  Phillips  on  Ins.   439—4 19. ;  and  see 

(e)  Wilion  v.  Forster,  6  Taunt,  25.     po»i* 
I  Ahnli.  Rq,.  425. 
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Art.  2.  Cases  of  Innavigalility  by  Sea  Perils,  wliere  Repair 
is  impracticable^  or  the  Cost  thereof  would  exceed  the  re- 
paired  Value,  —  Right  of  Master  to  sell  the  Ship. 


Cases  of  inna- 
vigability : 
where  repair  is 
impracticable, 
or  would  cost 
more  than  the 
repaired  value, 
»- right  of 
master  to  selL 

"Where  the  ship 
is  wrecked  in^ 
pieces,  or  re- 
duced to  a 
mere  congeries 
of  planks,  the 
loss  is  total 
without  notice 
of  abandon- 
ment. 


Where  wrecked 
or  stranded 
without  this 
extreme 
amount  of  ab- 
solute dis- 
ability, the  loss 
is  only  con- 
structively 
total. 


Principles  of 
constructive 
total  loss  in 
such  cases. 


§  384.  Where  the  ship  is  totally  wrecked  in  the  course  of 
the  voyage, — /.  e.  completely  broken  up  by  the  perils  insured 
a^inst,  so  that  her  hull  is  dismembered,  and  her  planks  and 
timbers  scattered  on  the  sea, — this,  as  we  have  already  scen^ 
gives  the  assured  a  right  to  recover  as  for  a  total  loss,  ¥nth- 
out  notice  of  abandonment,  and,  a  fortiori,  would  entitle  him 
so  to  recover  where  notice  of  abandonment  has  actually  been 
given :  the  case  is  the  same  where,  although  the  ship's  timbers 
hold  together,  so  that  she  retains  the  shape  of  her  hull,  she 
is  yet  so  shattered  as  to  be  reduced  to  a  mere  mass  of  ma- 
terials, or  "  congeries  of  planks,"  so  that  she  would  require 
reconstruction  rather  than  repair,  to  make  her  a  sea-going 
ship  again,  (x) 

There  are,  however,  intermediate  cases:  a  ship  may  be 
stranded  or  driven  ashore  without  this  extreme  amount  of 
absolute  disability  being  at  once  produced,  and  yet  under 
circumstances  which  make  the  chances  of  her  being  ultimately 
extricated  from  the  peril,  at  all,  exceedingly  precarious;  or  the 
probable  exjiense  of  so  extricating  and  repairing  her  as  to  be 
able  to  keep  the  sea,  as  a  ship,  greater  than  would  be  justified 
by  her  estimated  value  when  repaired. 

Considcnible  difficulty  has  been  experienced  in  discover- 
ing a  practical  test  by  which  to  ascertain  when  the  assured 
on  ship  in  such  cases  shall  be  entitled  to  recover  as  for  a 
constructive  total  loss.  The  point,  however,  in  our  own  law 
may  now  be  considered  as  fixed  with  tolerable  certainty  by 
a  long  course  of  judicial  decisions,  of  which  the  result  may  be 
expressed  in  the  two  following  propositions. 

First;  if,  by  the  perils  of  the  seas,  the  ship  be  so  damaged 

(x)  Cambridge  v.  Anderton,  2  B.  &  Ryl.  9.  The  law  is  the  same  in  France. 
Cr.  691.  4  Dowl.  &  Ryl.  203.  Allen  Boulay-Paty,  Cours  de  Droit  Comm. 
V.  Sugnie,  8  B.  &  Cr.  561.     S  M.  &     Mar.,  torn.  iv.  p.  231. 'ed.  2SS4. 
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u  to  be  Incapable  of  proceeding  on  her  voyage,  or  keeping  Cases  of  inna- 
the  8ea  without  repairs,  at  a  place  where  such  repairs  cannot  ^*here  repair  U 
be  procured, — either  from  want  of  materials,  or  from  the  '^practicable, 

*  or  would  cost 

master's  total  inability,  after  using  his  best  exertions,  to  more  than  the 
obtain  either  money  or  credit  for  the  purpose  of  raising  ^  right  of 
iiinds  to  repair  —  that  is  a  case  of  constructive  total  loss  on  """^^cf  ^Q  »g"' 
fiif. 

Secondly ;  the  case  is  the  same  when  the  ship,  by  the  like 
pmb,  is  driven  ashore,  or  otherwise  placed  in  a  position  of 
immineot  hazard,  and,  by  reason  of  the  casualty,  reduced  to 
nich  a  state  of  innavigability,  that  a  prudent  owner,  if  un- 
insoied  and  on  the  spot,  would,  in  the  exercise  of  the  best 
and  Boondest  judgment  that  could  be  formed  under  the  cir- 
comstances,  rather  sell  her,  as  she  lay,  than  attempt  to  repair 
iier,  either  because  there  is  no  reasonable  probability  of  her 
ever  being  delivered  from  the  peril  at  all,  or  because  the 
expense  of  repairing  her,  so  as  to  be  capable  of  keeping  the 
sea  as  a  ship  again,  would  exceed  her  value  when  repaired. 

It  will  be  observed,  that  in  these  cases  of  extreme  emer-  in  such  cases 
gency  and  urgent  necessity,  when  the  conduct  of  the  adven-  \^i^  \^ 
ture  to  a  safe  termination,  as  to  the  ship,  becomes  hopeless,  "n^rter  a  power 

^  .  •         rv      •        u       1  .u    1        u       to  sell  the  ship. 

ind  no  prospect  remains  ot  bnngmg  her  home,  the  law  has 
vested  a  power  in  the  master  to  do  the  bjest  for  all  concerned, 
•nd,  consequently,  to  sell  or  otherwise  dispose  of  her  for  their 
benefit 

Accordingly,  we  shall  find  that  in  many  —  in  fact,  in  most —  Hence  the 
of  the  cases  where  the  question  has  arisen  as  to  the  right  of  JhTthcr  the 
the  assured  on  ship,  in  respect  of  such  casualties,  to  recover  *<»*  <*"  *^.»p  " 

,  •Ti.      constructively 

u  for  a  total  loss,  the  master  has,  in  fact,  exercised  this  total  by  reason 
power  by  selling  the  ship  abroad,  and  the  assured  has  given  ofteTturns^on' 
notice  of  abandonment  on  first  receiving  intimation,  at  one  **l®  point, 

^  whether  the 

&nd  the  same  time,  of  the  casualty  and  the  sale.     In  such  sale  by  the 
cases  the  question,  whether  the  circumstances  amounted  to  a  "aed  undCTthe 
constructive  total  loss  on  ship,  has  very  generally  been  made  circumstancea. 
to  turn  on  the  point,  whether  the  sale  by  the  master  was  or 
was  not  justified  by  the  urgent  necessity  of  the  case,  it  being 
clear  law,  that,  wherever  the  circumstances  are  such  as  to 
justify  the  master  in  selling,  they  amount  to  a  constructive 
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Cases  of  mna- 
vigability : 
where  repair  is 
impracticable, 
or  would  cost 
more  than  the 
repaired  value, 
—  right  of 
master  to  sell. 

But  in  all  these 
cases  that  which 
gives  the  right 
to  abandon  is 
not  the  mere 
fact  of  sale  by 
the  master,  but 
the  previous 
state  of  the 
ship,  which  jus- 
tified the  sale. 


There  is 
equally  a  con- 
structive total 
loss  where 
there  has  been 
no  sale  before 
notice  of  aban- 
donment. 


total  loBB,  in  respect  of  which  the  assured,  on  giving  notice 
of  abandonment,  may  recover  from  the  underwriters  tik 
whole  amount  of  the  insurance*  (y) 

It  must,  however,  in  all  these  cases,  be  most  carefulL 
borne  in  mind,  that  the  sole  point  to  be  attended  to  in  ascea 
taining  whether  the  circumstances  are  such  as  to  entitle  tl^ 
assured  to  abandon  and  recover  as  for  a  total  loss,  is  not  tfk 
mere  fact  of  a  sale  by  the  mastery  but  the  state  to  tohich  tfk 
ship  was  reduced  by  the  perils  insured  against^  iohich  Justifies 
that  sale  on  the  ground  of  necessity*  The  mere  fact  of  sale 
itself,  irrespective  of  the  state  of  the  ship,  which  made  it 
necessary,  can  give  the  assured  no  right  to  abandon :  "  there 
is  no  such  head  of  insurance  law  as  loss  by  sale/'  (z) 

The  assured,  in  fact,  abandons,  as  it  is  well  expressed  by 
Mr.  Phillips,  '*  not  because  the  sale  ha^  given  the  right,  but 
because  the  events  which  induced  the  sale  had  occasioned  a 
total  loss.^^  (a) 

Accordingly,  as  we  shall  presently  see,  although  no  sale 
has  intervened  before  notice  of  the  loss,  but  either  the  assured 
himself  has  given  orders  to  sell  cfter  receiving  intelligence 
of  the  casualty  and  ^ving  notice  of  abandonment  (&),  or  the 
ship  has  remained  unsold  at  the  time  of  action  brought  (c), 
the  loss  is  equally  total  in  construction  of  law,  if  the  cost  of 
repairing  the  ship,  so  as  to  be  fit  for  navigating  the  seas  again, 
will  exceed  her  value  when  repaired. 

Bearing  these  principles  in  mind,  we  will  proceed  to  con- 
sider the  cases  in  which  the  question  has  been  raised  as  to 
the  right  of  the  assured  to  abandon  and  recover  as  for  a  total 
loss  in  respect  of  the  innavigability  of  the  ship,  whether  sold 
by  the  master  abroad  before  notice  of  loss,  or  remaining 
unsold  at  time  of  abandonment,  or  at  time  of  action  brought. 


(y)  See  this  doctrine  stated  by  Lord 
Mansfield,  Milles  v.  Fletcher,  1  Dougl. 
232.,  and  by  Mr.  J.  BuUer  in  Planta- 
mour  V.  Staples,  1  T.  R.  611.  «  What- 
ever," says  Lord  Mansfield,  **it  was 
right  for  the  captain  to  have  done,  if  it 
was  his  own  ship  and  cargo,  the  un- 
derwriters must  anitvcr  the  consc- 
quances  of." 


(z)  Per  Bayley,  J.,  1  Mood.  & 
Rob.  117. 

(a)  2  Phillips  on  Ins.  296. 

(6)  Allen  o.  Sugrue,  8  B.  &  Cr. 
561.     3  M.  &  Ryl.9. 

(c)  Young  V.  Turing,  3  Man.  & 
Gr  593.  2  Scott,  N.  R.  752.  Man- 
nig  v.  Irving,  1  C.  B.  168.  2  C  B. 
784.     &C«  Dom.  Proc  July  26. 1847« 
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{ 385.  JFini,  then,  tbe  assured  on  ship  may  give  notice  of  Caaes  of  inna. 
abudonment,  and  recover  as  for  a  total  loss,  whenever  his  ^*hcre  reimir  i» 
alup  has,  by  the  perils  insured  against,  b6en  reduced  to  such  impracticable, 
aitite  that  she  cannot  keep  the  sea  without  repairs,  and  yet  more  than  the 
enmot  be  so  repaired  where  she  lies,  either  from  want  of  H'rfght  of  "** 
DMitmals  and  conveniences  for  repair,  or  from  the  total  °»»ter  to  seiL 
iuiSitj  of  the  master  to  procure  either  money  or  credit  for  if  a  ship,  after 

A   r  •  •  going  ashore, 

ne  purpose  oi  repairmg.  be  so  damaged 

Valin  says,  that  the  assured  on  ship  has  a  clear  right  to  ^^'j^^ 
ibindon,  if,  in  the  place  where  the  ship  goes  ashore,  or  in  its  "  ^  ^^p  the 
sdghbourhood,  there  are  neither  materials  nor  workmen  for  want  o/mate^ 
the  lepairs:  the  same  right,  he  says,  also  attaches  where,  ZtpMHMi^of 
though  materials  and  workmen  can  be  found,  yet  the  master  pf^ocuHng 

t'  /•••/.!  /•!  •       ^  r\  money  or  credit 

m  no  means  of  raising  funds  to  pay  for  the  repau^  (a)  at  the  place  of 

« If  the  master,"  says  Chief  Justice  Tindal,  «  has  no  means  SLrr^n-"* 
of  getting  the  repairs  done  in  the  place  where  the  injury  ■t'uctive  toul 
oocon,  or  if,  being  in  a  place  where  they  might  be  done,  he 
hu  no  money  in  his  possession,  and  is  not  able  to  raise  any, 
then  he  is  justified  in  selling,  as  the  best  thing  that  can  be 
doiie(«);''  and  the  loss  on  the  ship  will  in  all  such  cases  be 
constructively  totaL 

It  is  upon  the  above  principles  that  the  following  case  The  captain  of 
J^pcMB  to  have  been  decided : — A  ship,  insured  from  London  ship,  drire^n  ** 
to  the  East  Indies  and  back,  at  the  outset  of  her  homeward  ^^^  V  ^"1^ 

cutta  in  a  dis- 

▼o^agewas  so  damaged,  by  the  perils  of  the  seas,  that  the  f bled  sute,  and 

•  mca cable  of 

ci^rtam  was  forced  to  put  back  to  Calcutta  for  repairs :  on  keeping  the  sea 
anifing  there  several  surveys  were  had,  all  of  which,  except  ^ie*^^"*^'^*'*"" 
one,  were  attended,  at  the  captain's  request,  by  the  official  «^*'  ^cr  there, 

because  %e 

wrveyor  appointed  by  Lloyd's  agents :  by  these  surveys  it  cannot  raise 
•BKared  that  the   ship    was    greatly   shattered,   and  that  Jl^paf^^by** 
to  rewdr  her  would  cost  5000/.   (she  was  valued  in  the  hypothecating 

,.  /•       t\  t  the  ship :  sale 

p(MiCf  at  8000Z.) :  the  agents  for  Lloyd's,  who  had  refused  held  justifiable. 


(<0  Valin,  Comment  sur  VOrdon-        («)  Per  Tindal,  C.  J.,  4  C.  &  P. 

B>oee  de  la  Marine,  vol  iL  pp.  345-*  283.     See  also  the  remarks  of  Lord 

M7.  cd.   1828.     Pothier,    No.  120.  Stowell  in  the  Fanny  and  Elmira,  1 

PPi  181—185.  ed.  par  Estrangin,  1810.  £dv.  117. 
Boukj-Fitfy,  Cbun  de  Droit  Mar., 
toai.hr.ii.f78.td.  1834. 
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Cases  of  inna- 
vigability : 
where  repair  is 
impracticable, 
or  would  cost 
more  than  the 
repaired  value, 
—  right  of 
master  to  selL 

and  loss  con- 
structively 
total. 

Read  v.  Bon- 
ham,  3  B.  & 
Bingh.  147. 


Judgment  of 
Mr.  J.  Richard- 


son. 


Remarks  on 
this  case. 


to  accept  from  the  captain  a  notice  of  abandotimenti 
declined  to  authorise  the  ship's  being  repaired :  und 
circumstances  the  captain,  having  in  vain  sought  fo: 
from  three  of  the  most  respectable  houses  in  Calci] 
having  failed  in  procuring  the  advance  of  any  mone; 
hypothecation  of  the  ship  (though  he  was  offered  it 
terms  of  also  hypothecating  the  cargo)^  sold  the 
Calcutta  for  1200/. :  at  the  trial  ho  swore  that  he 
money  to  go  on  with  the  repairs ;  that  if  the  ship  1 
his  own  he  should  have  pursued  the  same  course ;  am 
have  repaired  her  in  the  shattered  state  she  then  wa 
have  been  an  act  of  madness.  Upon  this  evidence  t 
found  that  there  was  a  justifiable  cause  for  selling  i 
and  the  plaintiff,  who  had  given  a  notice  of  aband 
which  the  court  afterwards  held  sufficient,  had  a 
for  a  total  loss.  On  motion  for  a  new  trial,  the  ma 
the  court  (Dallas,  C-  J.,  Park,  J.,  and  Burrough,  J*) 
the  rule,  Mr.  J.  Park  saying,  the  verdict  was  dear 
"  for  a  case  of  stronger  necessity  to  justify  the  sale  o 
has  seldom  been  made  out.  ITie  captain  could  not 
money  for  repairs,  and  it  was  not  to  be  expected  he  5. 
the  ship  rotJ*^  Mr.  J.  Richardson  dissented  from  the 
the  court,  on  the  ground  that  the  facts  did  not  disci 
justifying  necessity  for  a  sale.  "  There  was,  it  is  tru 
the  learned  judge,  "  some  difficulty  as  to  raising 
Calcutta  being  an  expensive,  though  a  good,  place  for 
and  the  captain  attempted,  without  success,  to  boi 
hypothecation  of  the  ship,  but  he  never  offered  to  Ay/ 
the  cargo  as  he  might  have  done.  It  appears  a  stron 
to  say  that  he  would  have  sold  for  1200/.  if  he  I 
uninsuhd.^^  {f)  There  certainly  seems  great  weight 
remarks  of  the  learned  judge,  as  applied  to  the  circui 
of  the  particular  case,  the  value  of  which,  as  an  au 
rather  depends  on  the  principle  it  recognises,  than 
application  of  that  principle  to  facts* 


(/)  Read    V.  Bonham,  li  ISrod.  &     Mr.   J.   Richardson,   ibid. 
Bingh.   H7«      See   the    judgment  of    also  S.  C.  6  Moore^  397. 
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Bat  the  mere  fact  that  the  expense  of  repsdrs  and  the  rate  Cases  of  inna- 
rf  bottomry  interest  is  extravagantly  high  at  the  place  where  ^here  wair  is 
die  ship  is  driven  ashore,  will  not  give  the  master  a  right  to  impracticable, 

or  would  cost 

Ku,  nor  the  assured,  on  abandonment,  to  recover  as  for  a  more  than  the 
total  loss :  in  such  cases  an  abandonment  and  sale  can  only  !l^Jigtt  rf  "^* 
be  justified  upon  clear  evidence  that  the  cost  of  repairs,  so  as  master  to  sell, 
to  make  the  ship  fit  for  the  sea  agiun,  would  have  exceeded  The  mere  fact 

11  -I  •     J  /   \  that  the  expense 

her  value  when  repaired,  (g)  of  repairs  and 

A  fortiori^  the  mere  fact  that  there  is  a  difficulty  in  pro^  ^  ^^^^ 
fxrmg  materiah  for  repair  will  not  justify  the  master  in  isextravagantly 
idling,  nor  entitle  the  assured,  on  abandonment,  to  recover  place  of  the 
tffor  a  total  loss,  where  the  ship  is  not  irreparably  damaged,  nt^TV^*^^ 
or  not  so  damaged  that  the  cost  of  repairs  would  exceed  her  »!«• 

ICpured  value.  Nor  will  a  mere 

*  difficulty  in 

A  ship,  insured  for  six  months,  from  July,  1777,  and  procuring 

materials* 

bound  from  Cork  to  Quebec,  was,  on  arrival  at  the  latter  pumeaux  r. 
place,  removed  into  the  basin  for  the  winter,  but  before  the  B«»dley,  Park 
expiration  of  the  six  months  was  driven  thence  by  the  force 
of  the  drift  ice,  and  run  upon   the   rocks.     This  was   in 
Kovember,  and  the  condition  of  the  ship  could  not  be  ascer- 
tiined  till  the  next  spring,  when,  on  survey,  she  was  found 
to  be  balged  and  much  injured,  but  not  irreparably  so.     In 
OQDseqnence  of  the  difficulty  of  obtaining  materials  for  the 
repairty  the  master  sold  her  where  she  lay.     The  court,  on 
fteie  &cts,  unanimously  held  that  the  assured  could  not 
lecover  as  for  a  total  loss.  (A) 
If  the  master's  want  of  means  to  get  the  ship  repaired  If  tbe  master's 

•i»i/*ini  1  i%     1       ^ant  of  means 

Vise  from  the  fault  of  the  agents  or  correspondents  of  the  to  get  the  ship 
Msored,  m  the  foreign  port  where  the  casualty  has  taken  fro,J^t^  "aj^t 
places  his  inability  to  repair  will  not  justify  a  sale,  nor  entitle  of  the  agents  or 

.,  ^  ,  ,  correspondents 

uie  assured  to  recover  as  for  a  total  loss.  of  the  assured, 

A  West  Indian  ship,  insured  from  London  to  St  Thomas,  j^Vrf^T'sTi 
W  struck  upon  some  sunken  rocks  just  off  the  harbour  of  the  ^**^  °°*  entitle 

the  assured  to 
recover  as  for  a 

(9)  Somes  V.  Sugnie,  4  C.   &  P.  cases   were  on  sale  of  goods,  as  to  ^^^  *°"-  ^ 

^^*-   See  alto   S.  P.  Morris  v,  Ro-  which,  see  next  section).                          j^^^  -^   *^ 

^***«,  S  a  &  Cr.  196.     5  Dowl.  &  (A)  Furneaux  ».  Bradley,  Park  on   Mood.  182. 

'h^^  Carnianv.  Meabum,  iBingh.  Ins.  365.  8th  ed. 
2^   8  Moore,  127.  (both  the  latter 
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Cases  of  inna-  latter  place,  but  was  got  off  and  brought  into  port  there, 

vhere  repair  b  Hiuch  damaged  that  she  could  not  be  safely  navigated  ^ 

o™ woSdwit*  ^'^o^'^^r  voyage  without  being  hove  down  and  repau-ed :  fc 

more  than  the  means  for  making  these  repairs  existed  at  St.  Thomas,  b^ 

—right  of     *  owing  to  the  negligence  of  the  agents  of  the  assured  the 

master  to  sell,  jegjjent^  and  the  misconduct  of  the  local  authorities,  w] 

twice  condemned  the  ship  after  two  imperfect  surveys,  the 
repairs  'were  not  done,  and  the  master,  who  tried  to  sell  li 
as  a  ship,  being  unable  to  find  any  bidders,  and  being  orderc 
to  tow  her  out  of  the  harbour,  ultimately  broke  her  up,  an 
sold  her  for  firewood:  Lord  Tenterden,  on  this  evidence 
told  the  jury  that  if  the  ship  might  have  been  repaired  bn 
for  the  negligence  of  the  agents  of  the  assured,  the  plaintii 
could  not  recover  as  for  a  total  loss :  the  jury  accordingly 
found  that  only  an  average  loss  had  been  sustained ;  and  a 
there  was  no  evidence  to  what  amount,  they,  under  his  lord 
ship's  direction,  found  for  the  plaintiff,  with  nominal  damage 
only,  (i) 

Where  there  b       §  sgg,  Secondlu,  where  the  ship,  by  the  perils  insure 

no  reasonable  *,  ,  ^  .  ... 

hopeofcxtri.     against,  is  reduced  to  such  a  state  of  innavigability  that 
from  the  peri?*   prudcut  owucr,  if  ou  the  spot  and  uninsured,  in  the  exenui 
at  all,  or  where  ^f  ^j^g  j^^g^  ^jj^j  soundest  judgment  that  could  be  formed  undc 

cost  of  repairs    thc  circumstauces,  and  acting  for  the  benefit  of  all  concemei 

«V|I1  oxc^^ii  the 

8hip*8  value  would  rather  sell  her  as  she  lies  than  attempt  to  extricate  ( 
when  repaired,   repair  her,  either  because  there  is  no  reasonable  chance  < 

the  master  will  .       . 

be  justified  in     evcr  extricating  her  from  thc  peril  at  all,  or  because  the  ooi 

■ellinff,  and  the      /•  ••v  a  iv  •      y-t       "t* 

assur^  may  ^f  repairmg  her,  so  as  to  make  her  a  navigable  ship  agaii 
abandon  and      ^ould  cxcccd  her  value  whcu  repaired,  this  amounts  to 

recover  as  for  a  ^  .... 

total  loss.  case  of  urgent  necessity,  which  will  justify  the  master  i 

selling,  and  to  a  case  of  constructive  total  loss,  which  wi 
entitle  the  assured,  on  abandonment,  to  recover  the  whol 

Doctrine  as       amount  of  the  insurance.     Such  is  the  doctrine  derivabl 

stated  bj  Mr. 

Chief  Justice  from  the  cascs  —  a  doctrine  that  has  nowhere  been  bettc 
Somes  V.  Su-  expressed  than  by  Chief  J.  Tindal  in  the  course  of  his  chaig 
8'"«-  >  to  the  jury  in  the  case  of  Somes  v.  Sugrue.     "  If,"  said  ths 

(t)  Tanner  t;.  Bennett,  Ry.  &Mood.     cited,  there  appears  to  luTe  been  z 
182.     In  this  case,  and  that  lost  before     notice  of  abandonment. 
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kvned  judge,  ''you  think  that,  if  the  owner  himself  had  Cas«sofiniu- 
been  on  the  spot,  uninsured,  he,  in  the  exercise  of  a  sound  ^'here  repair  is 
fscretion,  would  have  repaired  the  vessel,  or  that,  if  an  >™P'*cju»ble, 

*  or  would  cost 

igent  of  the  underwriters  had  been  there,  he,  exercising  such  more  than  the 

discietion,  would  have  repaired,  then  the  master  ought  ccr-  ^  right  of 

tiinly  to  have  done  so.     But  if  they  would  not  have  done  so,  "*»^r  ^  sell. 

then,  I  think,  the  captain  was  not  compellable  to  repair,  and 

tk  sale  in  such  case  will  have  taken  place  under  a  justifiable 

neceaity."  {j)  To  the  same  effect,  where  the  assured  claimed  And  by  Lord 

to  recover  as  for  a  total  loss  in  respect  of  a  submerged  ship,  x)oyle  v.  Dal- 

which  had  been  sold  by  himself  as  she  lay,  instead  of  being  ^'^ 

ve^faed  up  and  repaired.  Lord  Tenterden,  after  telling  the 

JQiy  that  the  question  was,  whether  *^  what  had  taken  place 

WIS  equivalent  to  a  total  loss^^  proceeded  thus  —  "I  think  the 

drcomstances  in  this  case  will  have  that  effect,  if,  at  the  time 

of  the  saky  that  measure,  on  the  sound  exercise  of  the  best 

pidjmenty  appeared  most  beneficial  to  all  parties.     It  is  not 

enough  that  the  owner  acted  honestly  in  the  sale,  and  intended 

to  do  for  the  best ;  the  underwriters  are  not  liable  unless 

he  fonned  a  correct  judgment,  that  iSy  the  best  and  soundest 

judgment  that  could  be  formed  under  the  circumstances  that 

tfex  existed.  Nothing  less  than  this,  in  my  opinion,  will  make 

i  total  loss,  while  the  ship  continues  in  existence."  (A) 

The  same  doctrine  prevails  in  the  United  States,  and  has  The  same  doc- 
thus  been  expressed  by  Mr.  J.  Story :  —  "If  the  circum-  pressed  by  Mr, 
Btanoea  were  such  that  an  owner,  of  reasonable  prudence  and  ^'  ^^^^' 
discretion,  acting  upon  the  pressure  of  the  occasion,  would 
hare  directed  the  sale,  from  a  firm  opinion  that  the  vessel 
«wW  not  be  delivered  from  the  peril  at  ally  or  not  without  the 
hazard  of  an  expense  utterly  disproportionate  to  her  real  valuCy 
then  the  sale  by  the  master  is  justifiable."  (/) 

The  great  difference  between  the  doctrine  in  the  two  Difference  be- 
coontries  is  this:  that  in  America  it  is  a  technical  total  loss,  trine  of  con- 
whenever  the  cost  of  repairs  exceeds  one  half  the  repaired  J^  i^*^he°**^ 
^ne;  here  it  is  only  so,  when  such  cost  exceeds  the  full  United  States 

and  in  this 
country. 
0)  4  C.  &  P.  884.  Ann,  2  Sumner,  215.,  cited  2  Phillips 

(&)  1  Mood.  &  Hob.  54.  on  Ins.  317. 

(0  IVr  Story,  J.,  in  fThe   Sarah 
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Cases  of  inna-     repaired  value :  bearing  this  distinction  in  mind,  the  r 

where  repair  is  the  United  States,  as  to  the  constructive  total  loss  c 
impracticable,     ^ppjy  equally  here. 

or  would  cost         i  r  •/      i         j 

more  than  the  In  Considering  the  decided  cases,  it  will  be  found  i 
—  right  of  '  some,  especially  of  the  earlier  decisions,  the  hopelessi 
master  to  scil^  being  able  to  extricate  the  ship  from  the  peril  at  all,  hi 
The  hopeless.     ^Jie  main  trround  on  which  the  courts  seemed  to  have 

ness  of  being  ... 

able  to  extri-  as  justifying  the  sale  and  making  the  loss  constm 
ain8*the*main*  ^^1 5  ^^  othcrs,  and  this  applies  generally  to  th< 
ground  of  de-     authorities,  the  principal  test  has  been  the  cost  of  re 

cision  in  some  ^  ^ 

of  the  cases ;  in  the  ship  as  Compared  with  her  estimated  worth  to  her 

iiopelessness  of  whcn  repaired ;  in  others,  again,  the  two  consideratioi 
doing  so  except  ^6^^  blended  together. 

at  a  cost  greater  ^  ° 

than  the  re-  With  regard  to  the  general  right  to  sell  the  ship,  as 

u&ired  value 

V,        ,  J    '      the  master  and  owner,  the   doctrine   that   now  prc\' 

General  doc-  '  * 

trine  of  the        English  law  has  nowhere  been  stated  with  greater  pi 
master  to  sell     and  accuiucy  than  by  Mr.  Baron  Parke  in  the  case  of  '. 
itoted  by"        ^-  Parker,  viz. ;    "  That  the  master  has,  by  virtue 
Parke,  B.,  in     authority,  not  merely  those  powers  which  are  necess 
Parker.  the  navigation  of  the  ship,  and  the  conduct  of  the  ad^ 

to  a  safe  termination,  but  also  a  power,  wJien  such  term 

becomes  hopeless,  and  no  prospect  remains  of  bringing  th 

home,  to  do  the  best  for  all  concerned,  and  therefore 

pose  of  her  for  their  benefit."  (m) 

This  right  only       It  will  not,  in  this  place,  be  necessary  to  enter  i 

so&rasitis      examination  of  the  authorities  which  have  establish 

the*rfgiiT tore-  ^^^  Undoubted  principle  of  English  law;  nor,  ind 

cover  as  for  a     consider  the  doctrine  itself,  except  in  so  far  as  it  is  ini 

total  loss. 

with  the  question  of  the  right  to  recover  for  a  total 
between  the  assured  and  the  underwriters,  of  which,  ir 
of  the  following  cases,  it  is  made  the  principal  test. 
Cases  in  which       Dismissing,  therefore,  from  our  consideration  the 

the  right  of  the  ..... 

master  to  sell  authorities,  in  which  the  doctrine  of  the  right  to  sell 
plied  as"a^t^t     ^^^^'^  ^^  regarded  as  doubtful,  and  passing  at  once  t 

of  the  right  to 

recover  as  for  a       (m)  7  Mees.  &  Wels.  342  ;  treating  Clarke,  1  Bingh.  445.     Cam 

total  loss.  the  case  of  Reid  r.  Darby,   10  East,  Anderton,  2   B.  &  Cr.  691. 

143.,  as  overruled  to  this  extent  by  Ryl.  203.     Somei  v.  Sugrw 

the  subsequent  cases  of  Robertson  o.  P.  174.  &c. 
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in  which  it  was  applied  as  a  test  of  total  loss,  the  following  Cases  of  inna- 
ii  one  of  the  first,  and  among  the  most  important,  of  the  ^^^^  npalr  is 

reported  decisions  :  —  impracticable, 

,  ^        -  or  would  cost 

A  timber-laden  ship,   bound  from  Quebec   to  London,  more  than  the 
cnoountered,  soon  after  sailing,  such  furious  gales,  and  was,  Il^^ght  of  "^ 
moonseqaence,  making  water  so  rapidly  that  the  master,  as  """ter  to  sell. 
tlie  only  chance  of  saving  the  lives  of  the  crew,  was  forced  to  A  ship  stranded 
raaher  ashore  in  the  St.  Lawrence,  on  the  21st  November,  rence  was  sold' 
1810:  she  took  the  ground  outside  a  reef  of  rocks  at  the  tuh^'uirildwU 
eatnnce  of  Kamouraska  bay,  in  the  full  tide-way  of  the  of  surveyors 
rifcr,  80  as  to  be  exposed  to  the  whole  force  of  the  drift  tionofoneof 
ice,  which  was  already  beginning  to  float  down  in  large  o^„e^ji,ere 
mittes.    The  master  went  up  to  Quebec  and  procured  two  b««ng  no 

11  1        /•      1  •  1  1  1  reasonable  pro- 

sorveys  to  be  made,  the  result  of  which  was  that  the  sur-  babilityofez- 
leyora  advised  him  to  sell  her  as  soon  as  possible,  being  of  ^^^^^ihg  p^Jji . 
opimon  that,  where  she  lay,  she  was  in  imminent  danger  of  ^^^  *»y  *5lf 

Court  of  Com- 

being  carried  away  and  destroyed  by  the  ice :  accordingly,  mon  Pleas,  a 
under  the  direction  of  the  agent  for  the  owners  at  Quebec,  freight  without 
who  was  also   himself  one   of  the  part-owners,   and  who  ■bandonment, 

*■  ,  though  the 

tttended  the  sale,  the  master  sold  the  ship  as  she  lay,  together  ship  was  after- 
lith  her  rigging,  stores,  and  cargo,  for  about  2060i!.     Con-  by'thc^ur- 
tnry  to  all  reasonable  expectation,  the  ship  survived  the  chaser  and 

^  '  ^       *  *  ^  brought  home 

winter  of  1810,  and  having,  in  the  course  of  the  next  spring,  a  cargo, 
been  got  off  by  the  purchaser  at  great  expense,  and  floated  Exch!  As&  * 
optoQuebec,  she  was  repaired  there  at  a  cost  of  about  550/. ;  ^omp., 

•^      ^  '  *  ^  3  Moore,  115.; 

nd  that  same  season  performed  a  voyage  to  England,  bring-  s  Taunt.  755. 

ing  over  a  full  cargo  and  earning  full  freight.     The  plaintiff 

in  the  action,  who  had  insured  her  freight  and  cargo,  and 

hid  received  information  at  one  and  the  same  time  of  the 

Cttoalty  and  the  sale,  claimed  a  total  loss  on  the  freight^ 

without  having  given  any  notice  of  abandonment. 

The  jury,  at  the  trial,  found  that  the  master  had  acted 
throughout  the  whole  transaction  fairly  and  bondjide^  and 
that  the  sale  was  honestly,  fairly,  and  properly  conducted, 
with  a  view  to  the  benefit  of  all  concerned. 

On  motion  for  a  new  trial,  two  questions  were  made  before  Qu««t»on  for 

the  court. 

tke  Court  of  Common  Pleas;   1.  Whether,  under  the  cir- 
cumstances, the  master  had  a  right  to  sell  the  ship  and  cargo ; 

4  A 
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Cases  of  inna- 

vigability : 
where  repair  is 
impracticable, 
or  would  cost 
more  than  the 
repaired  value, 
~-  right  of 
master  to  sell. 

Ground  of  de- 
cision. 


The  Court  of 
King's  Bench 
thought  the 
necessity  of  the 
sale  not  to  be 
inferred  from 
the  facts. 


Ship  sold  by 
master  abroad, 
because  the 
estimated  cost 
of  repairs 
would  have  ex- 
ceeded her  re^ 
paired  value : 
held  a  total 
loss  of  ship, 
though  she  was 
afterwards  re- 
paired by  the 
purchaser  and 
made  a  voyage. 
Robertson  v. 
Carruthers, 
2  Stark.  571. 


2.  Whether  there  ought  to  have  been  an  abandonment  of  lbi^« 
freight.     The  judgment  of  the  court  on  the  hitter  point  h^u 
been  considered  elsewhere :  as  to  the  first  pomt  they  h^||| 
that  the  master  was  justified  in  selling,  on  the  ground   of 
urgent  necessity,  and  that  being  so  that  the  loss  was  total  fji^ 
As  to  this  point,  Chief  J.  Dallas  said,  ^^  Here  it  is  said  tba( 
the  loss  arose  out  of  the  act  of  the  owner  in  selling,  aod 
that  the  sale  was  not  induced  by  any  peril  of  the  sea.    But 
this  distinction  seems  to  me  to  be  a  fallacy :  the  state  of  At 
ship,  which  led  to  the  salcy  was  induced  by  the  perils  of  the 
she  had  incurred  damage  in  the  course  of  her  Yoyage> 
made  it  necessary  to  run  her  on  shore,  and  she  was  stranded 
at  the  time ;  there  was  no  reason  for  supposing  she  would  hoot 
been  got  off  the  rocksy  but,  on  the  contrary^  every  probability  if 
her  going  to  destruction,^^  (<?) 

It  certainly  seems,  that  in  this  case,  there  existed  such  an 
urgent  necessity  as  would  now  be  held  to  justify  a  sale  and 
constitute  a  constructive  total  loss :  when,  however,  it  came 
up  on  a  special  verdict  before  the  Court  of  King's  Benohy 
that  court  expressed  a  clear  opinion  that  the  necessity  of  the 
sale  could  not  be  inferred  from  the  facts  stated,  and  as  it  was 
not  specifically  found,  they  awarded  a  venire  de  novo  for  the 
purpose  of  trying  whether  such  necessity  existed,  (p) 

In  the  same  year  in  which  this  case  was  decided,  the 
following  came  before  Lord  Tenterden  (then  Chief  J. 
Abbott)  at  Nisi  Prius :  a  ship  had  been  driven  out  to  sea  hj 
a  monsopn  from  Madras  roads,  and  afterwards  brought  into 
Cuddalore,  in  so  shattered  a  condition,  that  she  could  not 
proceed  further  without  the  most  imminent  risk  of  the  liyea 
of  the  crew,  nor  be  repaired  where  she  was  except  at  a  cost 
which  it  was  estimated,  on  survey,  would  exceed  the  amount 
of  the  insurance :  the  captain  on  this  sold  her  on  account  of 


(n)  Idle  e.    Royal   Exch.   Ass.,    3  whether  the  facts  would  not  now  be 

Moore,  115.     8  Taunt.  755.  held  to  show  a  necessity  for  sale  may 

(o)  S  Moore,  151.  be  regarded  as  doubtful.     See  the  fol- 

(p)  3  Brod.  &  Bingh.  151.  note  (a),  lowing  cases,  and  that  of  HiLiter  v. 

The  case,  having  been  settled,  never  Parker,  7  Mees.  &  VlTeli..  322. 

came    on    for    trial   a  second    time : 
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theimderwriters:  the  ship  having  been  repaired  at  Cuddalore  Cases  of  imuu 
in  the  oonrse  of  two  months  (it  is  not  stated  at  what  ex-  where  repair  is 
posel  at  the  end  of  that  time  carried  on  a  cargo  to  Calcutta.  »™pra«i"^«*'e» 

^      f^   •  D  or  would  cost 

Ibe  asBured  on  ship  claimed  a  total  loss^  and  a  verdict  was  more  than  the 
{xuid  for  him  for  the  full  amount  under  the  direction  of  !l^ight  of  "^' 
lad  Tenterden.  {q)  master  to  sell. 

Five  years  later  the  following  case  came'  before  the  Court  The  same  cir- 
rfCommon  Pleas  while  Lord  Gifford presided  there:  a  ship,  to'^ke'o*ut'an 
kmieward  bound  from  Mauritius  to  England,  on  making  urgent  neces- 
hndat  Algoa  Bay  (Cape  of  Good  Hope),  met  with  very  bad  sale,  and  to 
ffttdKr,  which  increased  to  a  gale,  that  continued  incessantly  ^^^^^,  ^^^ 
tiU  she  arrived  off  Symond's  Bay,  on  nearing  which  place  the  ship,  in  this 

case  was  after* 

optain,  by  firing  distress  guns,   got  assistance   from  the  wards  got  off 

inhibitants,  who,  with  much  difficulty,  brought  the  ship  into  ^^^^^^  ^"'^" 

port.    She  was  immediately  surveyed ;  but  the  extent  of  her  '<>"nd  irrcpa- 

dmuige  could  not  be  ascertained,  as  she  had  a  full  cargo  on  broken  up. 

bond:  she  was,  therefore,  unloaded  and  surveyed  a  second  ciark^***"" 

time,  when  the  surveyors,  among  whom  was  a  Lloyd's  agent,  8  Moore,  622. 

ipoo  the  captain's  applying  for  advice,  recommended   she 

thoold  be  sold,  as  the  expense  of  repairing  her  would  much 

eteeed  her  original  value.     The  captain,  acting  on  this  advice, 

mi  heiny  ignorant  of  the  insurance  effected  on  her^  sold  the  ship 

aod  the  damaged  part  of  the  cargo  for  1100/.  (the  ship  had 

been  valued  at  8000/.  and  the  freight  at  4000/.  in  the  re- 

ipeetiye  policies) :  no  estimate  of  the  expense  of  repairing  was 

JMH  in  evidence;  but  it  appeared  that  the  purchasers  of  the 

venel,  after  a  month  had  elapsed,  succeeded  in  bringing  her 

mmd  to  Table  Bay,  where  she  might  have  been  fully  re- 

piired,  but,  finding  her  so  damaged  as  to  make  that  course 

WHadvisabk,  titey  had  broken  her  up  instead   of  repairing: 

under  these  circumstances,  the  plaintiff,  who  had  effected  two 

policies  on  ship  and  freight,  claimed  a  total  loss;   and  the 

eoort  held  him  entitled  to  recover  on  the  former  policy  to 

the  full  amount,  on  the  ground  that  an  urgent  necessity  had 

been  made  out  for  the  sale,  (r) 

(q)  Kobertaon  v.  Carruthers,  2  Stark.  (r)  Robertson  o.  Clarke,  1  Bingh. 
571.  No  notice  oi  abandonment  445.  8  Moore,  622.  On  the  fireight 
Mppmn  Co  have  been  gWen.  policy  a  rule  was  granted  to  reduce 
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Cases  of  inna-  Lord  GilFord  rcsted  his  judgment  on  the  grounds  that  the 
where  repair  is  sde  wos  bona  fide  ;  that  it  was  clearly  for  the  benefit  of  all 
impracticably    concemed,  and  that  there  was  an  urgent  necessity  for  its 

or  irould  cost  o  ^ 

more  than  the  being  resortcd  to.  {s) 

—'right  of     '        A  ship,  insured  from  the  Cape  of  Good  Hope  to  London, 

master  to  sell.  ^^Ji^  taking  in  her  cargo  in  Table  Bay,  was  driven  ashore 

Ship  driTen  by  a  tremcndous  storm,  which  left  her  high  and  dry  on  the 

in  the  opinion  Strand,  abovc  the  level  of  high-water  mark,  where  she  lay 

she^^^'JuTI^t  imbedded  eight  feet  deep  in  sand,  and  very  much  strdned 

be  got  off  a«  and  damajred.     Surveys  were  made,  and  the  result  beine. 

ofl,  or  only  at  a  ,  ,  ^  .  ^ 

ruinous  ex-       that,  in  the  opimon  of  experienced  persons,  the  ship  either 

S^YustifiTwy*"*  ^^^^  ^^^  ^^9^^  ^ff  ^^  "^^'  ^^  i^  ^>  ^^y  ^^  ^  ruinous  expente^ 
sold  and  totolly  the   Captain  sold  her  as  she  lay  about  ten  days  after  the 

lost,  though  1.  1  -11  , 

she  was  aher.  strandmg :  the  purchaser,  m  about  three  months,  after  several 
and,  bcmg^rel  unsucccssful  attempts.  Succeeded  in  getting  her  ofli  and, 
paired,  made     haviuff  bccn  rcpsurcd  (at  what  expense  b  not  stated),  she 

•evcraWoyages.  \ 

Mount©.  Har-  afterwards  made  several  voyages  to  England:  Mn  J.  Park 
SHs"'  1  M?l  thought  the  propriety  of  the  sale  in  this  case  so  clear,  that 
^-  ^^'  he  did  not  press  it  on  the  jury,  and  they  without  hesitation 

found  for  the  plaintiff  (who  claimed  a  total  loss  on  freight), 
on  the  ground  that  the  master  was  justified  in  selling,  {t) 

§  387.  The  above  cases  sufficiently  show,  that,  if  there  b 

either  no  reasonable  chance  of  restoring  the  ship  at  all,  or  only 

at  a  cost  exceeding  her  value  when  repaired,  the  master  may 

sell,  and  the  assured  recover  as  for  a  total  loss. 

The  sale  of  It  must,  howcvcr.  Carefully  be  borne  in  mind,  that  the 

j|!^*?u7tified!nor  ^^®  ^^^^  ^^^  ^  justified,  nor  the  loss  constructively  total, 

the  icMs  con-      unlcss  the  facts  are  such  at  the  time  of  the  sale,  as  to  make 

ttructively  , 

total,  unless  at  it  clcar  beyond  all  reasonable  doubt,  either  that  the  ship  can 
thatm^ure,*'  ^^vcr  bc  cxtricatcd  at  all,  or  only  at  a  cost  greater  than  her 
in  the  prudent   repaired  value :    if  this  be  not   so,  mere  bona  fides  in  the 

exercise  of  the         *-  i  ii        mi  •       ./. 

best  and  sounds  master  or  owncr  who  sells  will  not  justify  the  sale,  nor  bear 
thlt  coSldThen  out  the  assurcd  in  his  ckim  for  a  total  loss :  the  circumstances 
be  fonned,  ap-   ^yj  ^^^  amount  to  a  constructive  total  loss,  unless,  at  the 

pearcd  most  '  *  "^^ 

beneficial  to  all 

parties.  ^^g  damages  on  a  separate  ground:         (/)  Mount  r.   Harrison,  4  Bingh. 

there  was  no  notice  of  abandonment         888.     1  Moore  &  P.  14. 
(f)  See  1  Bingh.  450. 
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time  of  the  sale,  that  measurey  in  the  prudent  exercise  of  the  Cases  of  inna* 

vigability: 

hat  and  soundest  Judgment  that  could  then  beformedy  appeared  where  repair  is 
ma  beneficial  to  altparHes.  rwTuIdtLt 

Thus,  with  regard  to  the  estimated  cost  of  repairs.  Chief  J.  '""'f  **»««  **»« 

,        .  repaired  value^ 

jjndiil  told  the  jur)',  in  Somes  v.  Sugrue,  "  that  it  must  not  —right  of 

be  a  mere  measuring  cast,  not  a  matter  of  doubt  and  un-  !l!L_!!__!lj, 

oortainty  whether  the   expense  would  or  would  not   have  ^]^**"f*^^°^ 

exceeded  the  value,  but  it  must  be  so  prci)onderating  an  pairs  above  tha 

excess  of  expense,  that  no  reasonable  man  could  hesitate  as  must  be  no  "^ 

to  the  propriety  of  selling  under  the  circumstances  instead  of  "*'^j***"'" 
tqudriiig.*'  (u) 

Soy  again,  with  regard  to  the  probability  of  ever  extricating  Nor  can  the 

the  skip  at  all,  the  sale  will  not  be  justified  if  the  master  has  ^^^  the 

fbnned  a  hasty  judgment,  or  resorted  to  that  measure  with-  »ie  without 

out  having  previously  exhausted  all  the  means  in  his  power  exhausted  aU 

for  the  recovery  of  the  ship:  where,  by  means- within   his  hi^p^wCTfor 

power,  she  can  be  so  treated  as  to  retain  the  character  of  a  ^«  recovery  of 
•hip,  he  cannot,  by  selling  her,  even  bond  fide,  convert  the 
average  into  a  total  loss :  but  the  underwriters  *are  entitled  to 
hate  those  means  used  on  their  account. 

The  following  cases  illustrate  these  positions :  — 

The  ship  Triton,  on  the  11th  October,  1828,  having  struck  Ship  partiaUy 

on  an  anchor  in  Buenos  Ayres  (inner)  roads,  filled  rapidly,  and  by  owner, 

flie  next  momin?  sunk,  so  as  to  be  completely  under  water  ^**^<>"* 

o  ^  r         J  making  any 

it  high  tide,  but  only  partly  so  at  ebb :  in  the  course  of  the  exertion  for  her 

nme  day,  the  captain  (who  was  owner  as  well  as  master,  and  cause  the  cost 

ibo  plaintiff  in  the   action)  had  the  ship  surveyed  at  low  anIre^*S"^ 

water  by  some  ships'  captains  and  a  Lloyd's   agent,  who  her  would  pro- 

bablv  exceed 

recommended  she  should  be  sold,  as  the  expense  of  raising  her  repaired 
^  wotdd  probably  be  more  than  she  was  worth,  and  the  plaintiff  not"a  justifiable 
accordingly  next  day  sold  her,  for  about  270/.     Two  days  "le,  andcon- 

A        i.i  .11.1111  •        1  1  sequently  not 

after  this,  the  wind,  which  had  been  previously  south-west,  a  total  loss, 
shifted  to  the  north,  — a  cbcumstancc  which,  as  is  well  known  igj^VMood.*^ 

Rob.  48. 

• 

(a)  4  C.  &  P.  283.     On  the  fiicts  illustration  of  the  position  in  the  text, 

flf  this  case  the  jury  found  for  the  de-  Morris  o.  Robinson,  S  B.  &  Cr.  196. 

fcodsBt;  but  the  court  granted  a  new  5  DowL  8c  Ryl.  35.     Cannan  v.  Mea- 

trillion  the  ground  that  the  terdict  burn,  1  Bingh.  243.     8  Moore,  127. 
VIS  sgiiMt  the  eridence.     Sec  also  in 
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Cases  of  inna-  to  all  sca-faring  men  in  those  parts,  lowers  the  level  of  the 
where  repair  is  watcr  in  Buenos  Ayres  roads  (r);  the  purchaser,  taking 
impracticable,    'advantage  of  this,  contrived  to  get  the  ship  afloat,  and  after- 

or  would  cost  .  r  » 

more  than  the  wards  repaired  her  at  an  expense  of  about  1300/.,  so  as  to  be 
—  right  of  "*'  fit  for  the  Brazilian  coasting  trade,  but  not  so  as  to  have 
master  to  sell.    \)qqii  fit  for  Carrying  on  to  England  a  cargo  of  hides  which 

the  plaintifl*  had  contracted  for  at  the  time  of  the  loss :  the 
worth  of  the  vessel  before  the  accident  was  about  2500/.  (at 
which  sum  she  was  also  valued  in  the  policy) :  what  her  value 
was  after  the  repairs  is  not  clearly  stated. 
Summing  up  On  this  State  of  facts,  the  plaintiff,  who  had  efiected  a  time 
terdM*^  ^*""  policy  on  the  ship,  claimed  to  recover  as  for  a  total  loss :  his 
right  to  do  so.  Lord  Tenterden  told  the  jury,  "  depended  on 
the  question,  whether,  at  the  time  of  the  sale,  that  measure,  in 
thq  sound  exercise  of  the  best  judgment,  appeared  most  bene- 
ficial for  all  parties;" — "now  the  correctness  of  this  judg- 
ment," said  his  lordship,  "will  depend  on  two  circumstances: 
1.  The  probability  of  being  able  to  raise  the  vessel  at  all;  and  2. 
The  power  of  repairing  her  when  so  raised  at  a  price  rendering 
it  worth  while  to  do  so." 
The  impossi-  «  With  rcspcct  to  the  first  of  these  questions,  the  sak 

able  to  raise  certainly  took  place  very  soon.  There  seems  to  have  been  a 
****  1fecidcd**on  ff^^^  change  in  the  level  of  the  water  after  it, — more,  perhaps, 
too  soon.  than  could  have  been  anticipated  at  all,  or,  at  all  events,  so 

soon.     But  it  was  known  that  the  height  of  the  water  did 

vary  greatly  with  the  variation  of  the  winds ;  and  I  think  thai 

on  the  day  of  the  survey,  when  it  was  determined  to  sell  the 

vessel,  it  must  liave  appeared  uncertain  whether  she  might  or 

might  not  be  raised.^ 

The  ship  need        With  regard  to  the  second  point,  his  lordship,  after  stating 

paired  as  to  be   generally  thc  evidence  as  to  the  expense,  adverted  to  the 

"^rori^^ ''"  P^"**  °^®  ^y  *®  plaintilTs  counsel,— viz.,  that,  after  all  these 

cargo,  but  only   expenses,  shc  was  still  unfit  to  sail  to  England  with  a  cargo 

to  keep  the       of  hides,  such  as  the  plaintifl*  had  contracted  for :  as  to  this, 

his  lordship  said,  "I  do  not  think  that  circumstance    suf* 

(v)  The  south-west  wind,  from  its  account  of  its  effect  on  the  water  lereU 
sweeping  over  thc  Pampas,  is  called  in  Robertson's  History  of  Dr.  Francia. 
the  Pampera:  there  b  an   interesting 
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fident  to  justify  the  sale:  the  underwriters  do  not  undertake  Cawsofinna. 

ikat  the  ship  shall  be  able  to  carry  this  or  that  cargo.     If  the  where  repidr  is 

Aip  amid  have  come  to  England  in  ballast  {certainly  with  any  JJJ^^^^IT^^^^ 

cargo),  so  that  on  her  arrival  she  would  have  been  worth  t/ie  more  than  the 

repaired  valtiei 

wumef  expended  on  her,  I  think  she  ought  to  have  been  re-  —right  of 
faired  far  the  purpose.     The  loss  of  the  voyage  will  not,  in  ""^^^  ^  "^' 
«iy  optmoHy  fnake  a  constructive  total  loss  qf  the  ship,^^     The 
jarji  upon  the  whole  facts,  found  a  general  verdict  for  the 
miderwriters,  which  the  court,  on  motion  for  a  new  trial, 
lefiued  to  disturb,  (w) 
The  following  case  is  to  the  same  effect,  or  even  stronger :  — 
A  flhip,  in  the  course  of  her  voyage,  was  driven  by  a  Iftbereiaa 
current  upon   the    Thistle  Rock,  twenty-eight   miles  from  Mymauw*  ^ 
Gettenhtrgh.     The  rock  penetrated  the  bottom  of  the  ship,  within  the 

•^  *  ^    ^     matter  8  reach* 

and  made  very  large  holes,  so  that  the  crew  were  obliged  of  so  treating 
to  leave  her,  for  the  preservation  of  their  lives.  The  captain  rcTtore'her  to 
ooDflolted  at  Gottenburgh  with   several  persons,    amomrst  ^^e  character 

o  *  ^       of  a  sea  going 

wkom  was  a  Lloyd*s  agent,  who  were  all  of  opinion  that  the  ▼essel,  he  can- 

flhip  was  a  complete  wreck,  and  that  the  best  course  was,  for  makc^h^ioM* 

the  captain  to  sell  her  as  she  lay.     Accordingly,  on  the  4th  *°***- 

October  (six  days  after  the  casualty)  she  was  sold  for  a  small  vador,  i  Mood. 

nm.   Before  the  sale,  however,  the  ship,  on  the  2nd  October, 

bad  floated  from  the  Thistle  Rock,  and  got  aground  between 

two  rockft  on  the  island  of  Tomo.     From  this  situation  the 

mate,  with  about  twenty  men,  and  an  anchor  and  cable,  had, 

on  the  day  before  the  sale,  tried  to  get  her  off  for  six  hours, 

but  without  success.     The  purchaser  of  the  ship  got  her  off 

in  five  days,  and  in  four  more  brought  her  to  Gottcnburgh 

ftr  a  amall  expense.     He  afterwards  completely  repaired  her 

ftr  about  750/. :  after  the  repair  she  was  worth  1200/.    Upon  Summing  up  of 

these  &cts  being  proved,  Mr.  J.  Bayley  told  the  jury,  that      '*  '     ^  *^* 

**  if  die  captain,  by  means  within  his  reach,  could  have  made 

a  fiur  experiment  to  save  the  ship,  with  a  fair  hope  of  re- 

ttaring  ker  to  the  character  of  a  ship,  he  was  bound  to  have 

(*)  Dojie  9.  Dallai,  1  Mood.  &  Rob.  48.     In  this  case  there  was  no  effectual 
Bo^  of  abandonment. 
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Cases  of  inna-  employed  thosG  means  on  account  of  the  underwriters,  aii< 
where  repair  u  could  not,  by  Selling,  tuTu  it  into  a  total  loss : "  the  jury  foaii< 
o" wouldrort  ^^^  ^^^  underwriters,  and  the  court  subsequently  refused  U 
more  than  the    get  aside  the  verdict(a:) 

—right  of  The  following  case  was  decided  on  the  same  principle:  « 

master  to  sc  .  collier  having  come  to  Deal  with  a  cargo  of  cools  was,  as  is 

S**  ^  vfi  JT"**  ^sual  there,  run  upon  the  beach  for  the  purpose  of  dischaipDg 

only  that  the  her  Cargo  (technically  beached) :  while  there  for  that  purpose 

insur^,  would  *^®  wind  vccred  round,  and,  rough  weather  coming  on,  an 

haye  sold  the  attempt  was  made  to  haul  off  and  float  her :  this  failed,  and 

ship,  but  also  ... 

that  they  would  the  ship  was  drifted  broadside  on  to  the  beach,  and  sustained 
dently  in  so'"'  ^  much  damage  that  the  master  called  a  survey :  the  sor- 
^mg.  veyors  recommended  a  sale,  for  the  benefit  of  all  parties,  ai 

Young,  I  Carr.  there  would  bc  great  expense,  uncertainty,  and  risk  in  getting 

her  off,  and  the  probable  cost  of  repairs  might  exceed  hei 
value:  the  master  accordingly  sold  her  as  she  lay  for  185^1 
the  purchaser  got  her  off  for  about  50/./ and  repdred  her  fo: 
300/.  more,  after  which  she  made  several  voyages :  her  wort! 
when  repaired  is  not  stated :  she  was  valued  in  the  policy  a 
700/. 

Upon  these  facts  Mr.  Baron  Gumey  told  the  jury,  that 
"they  would  have  to  consider  whether  the  owners  of  th 
ship,  as  prudent  men,  exercising  a  sound  judgment,  would,  i 
they  were  uninsured,  have  sold  the  vessel,  or  whether  thej 
would  have  employed  persons  to  try  to  get  her  oW,  and,  i 
successful,  have  repaii*cd  the  vessel  themselves,  it  being  necee 
sary  for  the  plaintiffs,  in  order  to  recover  as  for  a  total  loss 
to  satisfy  the  jury,  both  that,  if  uninsured,  they  would  hav 
acted  as  they  had  done,  and  also  that  they  had  acted  prudentl 
in  so  doiny.^^     The  jury  found  the  loss  not  total,  (y) 

The  subsequent  §  388.  In  most  of  these  cases  it  will  be  observed,  that  th 
recoycnr^and      ^j^jp^  ^^^^  ^y^^  ^^q  and  abandonment,  was  ultimately  got  o1 

ship  by  the  by  the  purchaser,  and  so  restored  by  him  as  to  be  rendere 
at  a  trifling        navigable  as  a  ship  again  :  of  course,  if  this  were  done  witi 

costf  will  not 

defeat  the  right 

of  the  assured  (x)  Gardner  v.  Salvador,  1  Mood.  &        (y)  Domett  v.   Young,  1   Carr.  i 

torccoreras        Rob.  116.     Inhere  was  no  notice  of    Marsh*  465. 

abandonment  in  this  case. 
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eompaiatiTely  little  difficulty,  and  at  a  cost  far  less  than  her  Cases  of  inna- 
Rpaiied  yalue,  it  would  be  one  amongst  other  circumstances  ^here  repair  ii 
toAow  the  jury  that  the  sale  was  not  justified  by  necessity,  q'J*^'^}^*'^' 
iDd  that  the  assured  consequently  could  not  recover  as  for  a  more  than  the 
total  loss:  but,  generally  speaking,  it  may  be  laid  down  as  bright  of 
die  result  of  the  cases,  that  the  jury,  in  considering  whether  "»8ter  to  sell. 
the  sale  was  justified,  must  look  mainly  (if  not  exclusively)  ^f  *  *ot«l  ^<>»» 

n    ,        .  /     .  /.      T  mi       where  the  facta 

to  the  state  of  the  cu-cumstanccs  at  the  time  of  sale.     ^^  Ihe  were  such  as  to 
question  is  not,  whether,  by  possibility^  if  a  different  conduct  jj^JJ^^Vj^^^  *!,,„. 
kd  been  pursued  by  the  master,  the  ship  might  not  even-  doDment,when 
toallj  have  been  saved,  but  whether,   exercising   the  best 
discretion  he  could  on  the  subject  matter,  he  was  not  jus* 
tified  in  selling,  without  entering  into  a  nice  and  minute  cal- 
eolation.''  (z) 

The  same  doctrine  has  been  held  in  the  United  States,  and 
is  thus  stated  with  admirable  clearness  by  Mr.  J.  Story : 
**  In  the  case  of  a  sale  of  ship  and  cargo  by  the  master,  which 
can  only  be  justified  by  urgent  necessity,  if  such  necessity 
dset  apparently  exist  AT  THE  time  and  ON  THE  SPOT,  I  con- 
oeive  that  the  master  will  be  justified,  although  subsequent 
e?ents  may  show  that  a  different  course  might  have  been  at- 
tended with  success."  (a) 

It  further  appears  from  the  authorities  that,  as  between  the  If  the  sale  were 

,        ,       ,     otherwise  justi- 

uswred  and  the  underwriter^  if  the  sale  were  otherwise  justi-  fiable,  it  makes 
&ble,  it  makes  no  difference  whether  it  were  conducted  by  ^therigiirto* 
the  master  alone,  where  the  assured  has  no  accent,  or  by  the  «•«»▼«'  'of  *. 

*  .  "&       >  /  total  loss. 

master,  with  the  sanction  and  attendance  of  one  of  the  part-  whether  it  was 
owners  who  is  agent  for  the  rest  (J),  or  even  by  the  assured  or  owner, 
himself,  who  is  both  master  and  owner,  and  also  plaintiff,  in  though  plaintiff 

'  '  ^    *^  '         in  the  action. 

the  action  (c) :  "  On  the  broad  ground,"  says  Chief  J.  Dallas, 
**  of  a  power  to  act  on  a  sudden  emergency,  to  save  as  much 

(0  Per  Abbott,  C.  J.,  in  Robertson  (6)  As  in  Idle  v.  Royal  Eich.  Ass. 

v-Curuthers,  2  Stark.  572.  Comp.,  3  Moore,  115.    8  Taunt.  755. 

(«)  Per  Story»  J.,   in  f  The  Ship  (c)  As  in   Green  v.  Royal  Exch. 

Fortitude^  cited  2  Phillips  on  Ins.  315.  Ass.  Comp.,  1  Marsh.  Rep.  447.     6 

See  alio  to  the  same  effect  the  remarks  Taunt  68. ;  and  in  Doyle  v.  Dallas,  1 

<if  Ch.J.  Kent  io  f  Fontaine  e.  Phoenix  Mood.  &  Rob.  48. 
Ik  GDmp.,  11  Johnson's  Rep.,  cite 
m3PbiUipsoDliis.  271.311. 
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Cases  of  inna-  08  coQld  bc  saved  from  impending  ruin,  whether  it  be  the 
where  repair  owner  or  Captain,  will  make  no  difference,  if  the  circumstancet 
would  cost        justified  the   selling,  and  the  sale  was  honestlj  and  furlj 

repaired  value.    Conducted." (rf) 
^  cost  of  re- 
pairs how 

estimated.  g  ggg    j^^  ^  ^j^^  ^^^  hitherto  considcred,  a  sale,  whether 

Though  no  by  the  master  or  by  the  owner,  who  is  also  phuntiff  in  the 

intervened,  the  Action,  had,  in  fact,  taken  place  before  notice  of  abandon* 

!f  ""^lirr^  ment,  and  claim  to  recover  as  for  a  total  loss :  it  is,  howereri 

give  notice  ot  '  '  ' 

abandonment,  quite  Certain,  that  although  no  sale  may  have  intervened,  yet, 

for  a  totoi  loss,  if  the  State  of  the  ship  be  such  as  would  have  justified  a  pro* 

«t^^  awt  ^®^*  owner,  if  uninsured,  in  the  exercise  of  a  sound  discretionf 

of  repairs  to  scU  rather  than  to  repair,  from  a  reasonable  certwity  that 

ceeded  the  re-  the  cost  of  repairs  would  exceed  the  repaired  value,  this  is 

paired  value.  gquaUy  a  constructive  total  loss,  as  though  a  sale  had  actually 

taken  place  (e),  it  being  always  remembered,  that  it  is  not  the 
sale  itself  which  gives  the  right  to  abandon,  but  the  ship's 
being  reduced  to  such  a  state,  as  to  justify  a  sale. 

Present  rule  of      The  rulc  of  law,  in  fact,  is  clearly  settled,  as  stated  by 

Chief  J.  Tindal  in  a  recent  case,  ^^  that  where  the  damage  to 
'she  ship  is  so  great  from  the  perils  insvred  against,  €ls  that  the 
owner  cannot  put  her  in  a  state  of  repair  necessary  far  pur^ 
suing  the  voyage  insured,  except  at  an  expense  greater  than  the 
value  of  the  ship,  he  is  not  bound  to  incur  that  expense,  hut  is 
at  liberty  to  abandon,  and  treat  the  loss  as  a  total  lossJ"(f) 

Questions  as  to       Several  qucstions  have  arisen  upon  the  true  construction 

8tr^uctioV^"t'hb  ^^  ^his  rulc,  which  may,  perhaps,  be  conveniently  discussed 

rule.  under  the  three  following  heads :  — 

1.  Of  what  nature  arc  the  repairs,  the  cost  of  which  is  to 
exceed  the  ship's  value  ?  2.  How  is  the  cost  of  repair  to  be 
estimated  P  3.  What  is  that  value  of  the  ship  with  which  such 
cost  is  to  be  compared  for  the  purpose  of  ascertaining  whether 
the  loss  is  constructively  total? 

(d)  Per   Dallas,  C.  J.,  3   Moore,        (/)  Per  Tbdal,  C.  J ,  in   6  M.  & 
148.  Gr.  8ia 

(e)  Allen  v,  Sugruc,  8  B.  &  Cr. 
561.  3  Mann.  &  Ryl.  9.  Young  v. 
Turing.     3  M.  &  Gr.  593. 
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J^trstj  then,  as  to  the  nature  of  the  repairs  alluded  to  In  the  Cases  of  inna- 
mle :  it  is  now  clearly  settled  that  these  repairs  arc  not  to  ^hcre  repair 
be  such  complete  repairs  as  may  be  necessary  to  enable  the  ^^re^^^Mi'the 
ship  to  carry  on  the  same  cargo ;  but  only  such  as  are  neccs-  repaired  value, 
sary  to  enable  her  to  keep  the  sea,  as  a  ship,  again,  in  tact,  to  pain  how 
Tender  her  navigabhy  and  capable  of  being  carried  on,  either  ^^*"*^^^ 
in  ballast,  or  with  any  kind  of  cargo,  to  her  port  of  original  ^»"'-  Of  what 
destination:  thus,  in  the  case  of  Reid  v.  Darby y  where  it  npatW alluded 
affeared  that  the  ship  had  been  sold  abroad,  under  a  Vice-  they  ne^'not 
Adminlty  decree,  upon  a  report  of  surveyors  certifying  that  ^  •".**?  "  "« 
"  the  ship  was  totally  unfit  to  proceed  with  her  cargo  to  her  enable  the  ship 
f9fi  of  destination  ;^^  and  that  the  expense  of  such  repairs  as  cargcs'Lit'oniy 
would  enable  her  to  do  so  would  exceed  her  value  when  ^  ^?*p  ****  ■*• 

for  the  voyage. 

Rpdred,  Lord  Ellenborough  s^dd,  in  reference  to  this  part  of  Reid  v.  Darby, 

tlie  case,  **  it  is  not  found  that  the  ship  was  not  navigable^ 

but  only  that  she  was  not  capable  of  being  navigated  home 

foik  her  then  cargo :^  {g)  the  same  circumstance,  as  we  have  Doyle  r.  Dal- 

alieady  seen,  has  been  held  by  Lord  Tenterden  not  to  justify  '^^J  J^*^'  * 

the  Bale,  on  the   ground  that  the  underwriters  indemnify 

odj  against  the  loss  of  the  ship^  not  of  the  voyage,  and  the 

ksB  of  the  voyage,  therefore,  cannot  make  a  constructive 

total  loss  of  the  ship.  (A) 

So  dearly  is  It  established,  indeed.  In  Insurance  law,  that  Tiiompson  r. 
by  the  word  **  repairs"  in  the  above  rule  Is  meant  such  Wels.  i4o. 
lepain  as  are  necessary  to  make  the  ship  navigable  for  the 
voyage,  that  the  Court  of  King's  Bench  refused  to  grant  a 
aew  tilal,  on  the  ground  that  Lord  Tenterden,  In  leaving  a 
case  of  this  kind  to  the  jury,  had  not  precisely  expressed  to 
them  the  necessary  extent  of  the  rcpidrs :  ^^  a  juiy  of  London 
nKrdhants,"  the  court  said,  ^'  must  have  understood  them  to 
be  Boch  repairs  as  would  put  the  ship  into  condition  for  the 
▼oyage.'*(t) 

Seamdlg^  as  to  the  mode  of  estimating  the  cost  of  repairs,  ^'^"^J^oJ* 


(f)  Had  e.  Darby,  10  East,  143.  (0  Thompson    v.    Colvin,    LI. 

W  Doyle  V.  Dallas,   1  Mood.    &     Wcls.  140. 
Robi48. 
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Cases  of  iiina^ 
vigabilitj  : 
where  repair 
would  cost 
more  than  the 
repaired  value, 
—  cost  of  re- 
pairs bow 
estimated. 

estimating  the 
cost  of  repairs  ? 
It  must  be  cal- 
culated* with 
reference  to  all 
the  circum- 
stances attend- 
ing the  ship  at 
the  time  and 
place  of  the 
casualty! 


Partial  repairs 
at  the  place  of 
the  casualty 
may  be  added 
to  subsequent 
complete  re- 
pairs in  esti- 
mating the 
cost. 


So  also  the  ex- 
penses of  re- 
leasing the  ship 


various  questions  have  arisen  both  in  this  country  and  the 
United  States.  It  may  be  taken  as  a  settled  rule  in  'this 
country^  that  the  cost  of  repairs  is  to  be  calculated  with 
reference  to  all  the  circumstances  attending  the  slup^  at  the 
place  and  time  of  the  casualty;  t.  e.  the  question  is,  what 
would  it  have  cost  to  repair  the  ship  where  she  lies ;  and  in 
forming  this  estimate^  all  the  then  existing  circumstances 
are  to  be  taken  into  consideration :  thus,  where  a  ship  was 
sold  at  a  port  where  great  difficulty  existed  in  obtaining 
materials,  and  at  a  season  of  the  year  peculiarly  unfavourable 
for  repairs.  Lord  Tenterden  told  the  jury  to  take  both  these 
circumstances  into  their  estimation,  in  considering  whether 
the  probable  cost  of  repairs  was  such  as  to  justify  the  sale.  (J) 

So  where  a  Dutch  ship,  stranded  on  the  Goodwins,  and 
brought  into  the  port  of  London,  would  not  sell  in  England 
for  so  much  as  it  would  cost  to  repair  her  here,  owing  to  her 
being  a  foreign  ship ;  nor  in  Hollandy  for  so  much  as  it  would 
cost  to  repair  her  there,  owing  to  a  usage  of  trade  in  Hol- 
land, by  which  stranded  ships  would  not  be  employed  again 
by  any  of  the  Dutch  trading  companies ;  it  was  held  that  the 
jury,  in  comparing  the  cost  of  repairs  with  the  ship's  repured 
value,  were  rightly  directed  to  take  all  these  facts  into  their 
consideration.  (A) 

If  a  ship  be  partially  repaired  at  the  place  of  the  casualty, 
and  afterwards  arrive  at  her  port  of  destination  in  a  state  of 
complete  disability,  so  that  the  aggregate  of  the  cost  of  the 
partial  repair  abroad,  added  to  that  of  the  repair  necessaiy  to 
make  her  a  navigable  ship  again  at  home,  would  exceed  the 
price  for  which  she  would  sell  at  home  after  the  repairs  — 
this  would  seem  to  be  a  case  of  constructive  total  loss.  (J) 

Whenever,  in  order  to  render  the  ship  navigable,  it  would 


if)  Thompson  v  Colvin,  LI.  & 
Wels.  140.  See  also  Read  v.  Bonham, 
3  Brod.  &  Bingh.  147.  Morris  v. 
Robinson,  3  B.  &  Cr.  196.  5  D.  & 
Ryl.  35.  Cannan  o.  Meaburn,  1 
Bingh.  243.  8  Moore,  127.  Somes 
V.  Sugrue,  4  C.  &  P.  274. 


(k)  Young  V.  Turing,  2  M.  &  Gr. 
593.     2  Scott*8  N.R.  752. 

(/)  So  held  in  the  United  SUtcs, 
where  the  aggregate  cost  of  both  re- 
pairs eicecds  half  the  vubu.  See 
cited,  2  Phillips  on  Ins;  282,  26S« 
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be  necessary^  not  only  to  repair  her,  but  also,  as  a  preparatory  cascs  of  inna- 
ttepi  to  incur  expense  for  the  purpose  of  ffetting  her  off  ^»p*»^»*y-. 

* '  *  1      r  o  o  where  repair 

locks,  or  weighing  her  up,  it  seems  clear  that  the  estimated  would  cost 

expense  of  so  doing  ought  to  be  added  to  the  estimated  cost  repaired  value, 

of  the  subsequent  repairs,  in  order  to  ascertain  whether  the  "^j^iJo^'®' 

ade  was  a  justifiable  measure,  and  the  loss  constructively  eatimated. 

tOtaL  (in)  fipom  the  peril. 

The  whole  estimated  expense,  in  fact,  of  so  treating  the  JI!Ji™^'^  ^ 
dup,  as  to  make  her  fit  to  navigate  the  seas  again,  is  that  ""«*  ^  ^^^^ 

*  ^  ^    "  ,  ,     to  the  expense 

which  a  prudent  owner,  if  uninsured,  would  take  into  his  of  the  repairs  ia 

eonsideration  in  making  up  his  mind  whether  to  sell  or  ^^**°^* 
repair;  and  must,  therefore,  be  included  in  **  the  cost  of 
repairs,"  as  that  phrase  is  employed  in  the  rule  now  under 
diMiiauon. 

A  question  has  been  raised  in  the  United  States,  whether.  One  third  new 

m  estimating  the  probable  cost  of  repairs,  a  deduction  is  to  i^'^deducted^iT 

be  made  of  one-third  new  for  old :  the  better  opinion  there  estimating  the 

cost  of  repairs. 

seems  to  be— an  opinion  advocated  by  the  high  authority  ^ 

of  Mr.  Justice  Story  (n),  and  adopted  by  the  Supreme 
Conrt  of  the  United  States  (o),  that  this  deduction  is  not  to 
be  made  in  estimating  the  cost  of  repairs:  Mr.  Phillips, 
indeed,  seems  opposed  to  the  rule  thus  established  (p) :  but, 
OD  prmciple,  it  appears  correct,  and,  in  fact,  to  follow  as  a 
ooDseqaence  from  the  test  of  constructive  total  loss,  as  laid 
down  in  our  own  jurisprudence,  viz.  that  the  point  to  be  con- 
■dered  is,  whether  a  prudent  owner,  if  uninsured,  would  sell 
nther  than  repair,  from  a  calculation  that  the  cost  of  repairs 
voold  exceed  the  repaired  valued :  this  clearly  implies  that 
all  considerations  as  to  the  cost  of  repurs  are  to  be  disre- 
garded, which  have  reference  to  the  sum  they  would  cost  an 
owner,  if  insured. 
Another  question  has  been  raised,  both  in  the  United  Is  the  expense 

of  such  repairs 
as  the  old  and 

(■)  See  the  previous  cases,  especially         (»)  In  f  P«ele  v.   Mcrchante'  Ins.    decayed  state 

Mown  9,  Harrison,    4   Bingh.   388.     Comp.,  3  Mason,  27 ;  and  see  2  PhU-   J^ "»«  •«»!»  ™jy 
«*  .      ^  -     .   -   ^  .  !•  -r      ^-,_  nave  rendered 

Doyls  V.  DaHas,  1  Mood.  &  Rob.  48.     lips  on  Ins.  277.  necessary  to  be 

Macr  SI  Salvador,  ibid.  116.     S.  L.  (o)  In  f  Bnidlie  o.   Maryland  Ins.  excluded  in 

ia  thi  Unttad  Statei.   See  f  Bradley  v.  Comp.,  12  Peter*s  Sup.  Court  Rep.  estimating  the 

Uvylmd  Ids.  Comp.,  12  Peter's  Sup.  899.     See  Phillips  on  Ins.  qud  nqn-L  cost? 

<Wt  Rep.  400.  (p>  2  Phillips  on  Ins.  278,  279. 
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ike  effects  of  the  accident,  it  ought  to  have  been  left  distinctly  C«es  of  inna- 

to  the  jury  to  say,  whether  the  particular  injuries  arising  from  where  repair 

tkpfriZr  insured  against  could  not  have  been  repaired,  so  as  ^^  than'tbe 

to  make  her  seaworthy  for  the  voyage,  at  a  reasonable  ex-  repaired  value, 

»i»y  1  1  y»  ••»  — cost  of  re- 

fCBse,  aUhough,  from  her  general  state  of  decay y  it  might  not  pairs  bow 
kw  been  worth  while  to  put  her  into  complete  repair.     The  ^  imatea. 
eourt,  thinking  the  question  as  to  the  repairs  had  been  pro- 
fedj  left  to  the  jury,  and  that  they  must  have  understood  it 
fidly,  refused  the  rule.  (7) 

It  is  remarked,  in  one  of  those  notes  which  add  so  much  Remarks  on 
nloe  to  all  the  reports  of  mercantile  cases  in  which  Mr. 
lioyd  was  concerned,  that  it  is  of  importance  to  make  an 
opreas  distinction  between  the  repairs  necessary,  in  conse^ 
fmce  of  t/ie  general  condition  of  the  vessel,  and  those  which 
ire  required  to  make  good  a  damage  covered  by  the  policy. 
It  k  added,  however,  that,  as  in  the  particular  case  there 
VM  an  admission  of  seaworthiness,  the  state  of  the  ship  at 
the  time  of  survey  must  be  taken  to  have  been  owing  ex- 
didyely  to  the  perils  insured  against.     This  last  remark  is 
tonoborated  by   the   following  case:    A  ship,  which  was  Ifanoldand 
rfmitted  to  be  seaworthy  by  a  clause  in  the  policy,  in  the  admitted  to'\^ 
couPBe  of  her  homeward  voyage  from  China  to  London  met  f®*^*^^*^^'  **!® 
tith  a  violent  hurricane,  by  which  she  received  so  much  dering  whether 
ittnage  that  she  was  obliged  to  put  into  the  Mauritius;  pairT^ould"* 
bong  there   surveyed,  it  appeared  that,  from  the  damage  "^^y^]"*^ 
cunedby  the  storm,  and  the  old  and  decayed  state  of  the  ship,  need  not  be 
ibe  was  not  worth  repairing :  had  it  not  been  for  the  storm,  from  their 


es- 


liowever,  the  decayed  state  of  the  ship  would  not  have  pre-  **""'^^  *^^  '"^'' 

•  ^  X  repairs  as  were 

Tented  her  from  performing  her  voyage  in  safety:  the  as-  "***^«  "^**- 

inred,  who  had  given  due  notice  of  abandonment,  claimed  to  and  decayed 

wcovcr  as  for  a  total  loss.     Mr.  J.  Erie,  before  whom  the  sMp^"*^'*** 

came  was  tried,  left  to  the  jury  the  question,  **  whether  the  Phillips  v. 

**»-*    /  •  •  1       J  .  .         ^  Nairne,16L.J. 

cost  Of  repainng  the  damage  arising  from  the  perils  insured  C  PI.  194. 
agaiut  would  have  been  greater  than  the  value  of  the  ship 
when  repured  ?  "  directing  them,  if  they  thought  so,  to  find 
for  the  plaintiffi     The  jury  having  found  for  the  plaintiff  as 


(9)   Thompson  v,  CuWin,  LI.  &  Wels.  140. 
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Cases  of  iniia-  States,  and  recently  in  this  country,  viz.  whether,  in  the  case 
where  repair  of  an  Old  and  decayed  ship,  the  jury,  in  estimating  the  pro- 
more  th^\he  ^^^^  ^^s^  of  repairs,  with  a  view  to  ascertain  whether  they 
repaired  value,  would  exceed  the  repaired  value,  are  to  be  directed  to  exclude. 
pairs  how  from  their  estimate  the  cost  of  all  such  repairs  as  the  decayed 
estimated.  ^tgXQ  of  the  ship  may  have  rendered  necessary. 
It  is  not,  where  The  better  opinion  in  the  United  States,  and  the  law  as 
Ihown'or'ad-  recently  settled  in  this  country  would  seem  to  be,  that,  if  the 
mitted  to  have  necessity  of  the  repairs  may  fairly  be  referred  to  the  perils 

been  seaworthy   ^  •'        ^  *  .      .  • 

when  she  insured  against,  and  the  ship  is  shown  or  admitted  to  have 

r^essity  for  *  ^ccn  scaworthy  when  she  sailed,  the  jury  need  not  to  be  told 
repairs  to  have  ^  exclude  the  expense  of  such  repairs  from  their  estimate. 

been  caused  by  *  ^  * 

the  perils  in-  though,  but  for  the  Casualty  which  caused  the  loss,  the  de- 
fcure  ag  ns .     ^^  parts  of  the  ship  might  have  been  strong  enough  for 

the  voyage. 

The  point  in  our  jurisprudence  seems  to  have  been  first 

raised,   but  not  disposed  of,  in  the  case  of  Thompson  v. 

Colvin. 
In  such  case  it        In  this  casc,  an  old  ship  (which  was,  however,  admitted  io 

need  not  he  leil 

distinctly  to  ^^^^  ^^^^  seaworthy  when  she  sailed)  left  Savannah  on  her 
whether  tbe**^'  voyagc  for  Liverpool,  but  three  days  afterwards,  owing 
particular  in-     partly  to  damage  sustained  in  the  Savannah  river,  and  partly 

juries  arising  .  .  niiiii 

from  the  perils  to  hcavy  galcs  at  sca,  was  found  so  leaky,   that  she  was 

i^uW^'no't^have  obliged  to  put  back  to  Savannah,  and,  on  rfurvey  there,  was 

been  repaired  declared  unfit  for  service,  and  sold  for  the  benefit  of  all  con- 

her  repaired  ccrned.     The  evidence  as  to  her  state  when  surveyed  was 

!*J"®'  contradictory;  but,  on  the  part  of  the  defendants,  it  was 

Thompson  v,  iiiii« 

Colvin,  LI.  k     attempted  to  show  that,  although,  owing  to  the  generally 

decayed  condition  of  the  ship,  to  have  thoroughly  repaired 
her  would  have  cost  more  than  her  value,  yet  the  effect  of 
the  damage  done  to  her  by  the  perils  of  the  seas  might  have 
been  repaired,  so  as  to  have  enabled  her  to  complete  her 
voyage,  at  a  less  cost.  Lord  Tenterden  having  told  the  jury 
generally,  that  the  loss  was  total  if  she  could  not  have  been 
repaired,  so  as  to  perform  her  voyage,  for  less  than  her  worth 
when  repaired,  and  the  jury,  on  the  evidence,  having  found 
for  the  plaintiff,  a  new  trial  was  moved,  on  the  ground  that, 
as  the  underwriters  ought  only  to  be  liable  for  what  were  strictly 


Wels.  140. 
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the  effects  of  the  accident^  it  ought  to  have  been  left  distmctly  Caws  of  inna- 

t      .  ...../.  vigability: 

to  the  jury  to  say,  whether  tlie  particular  injuries  arising  from  where  repair 
Ae  perils  insured  against  could  not  have  been  repau-ed,  so  as  ^^^tiwn^tbe 
to  make  her  seaworthy  for  the  voyage,  at  a  reasonable  ex-  'ep«red  value, 

y.   ,  •        •   I.  — cost  of  re- 

pense,  although,  from  her  general  state  of  decay,  it  might  not  pairs  how 
have  been  worth  while  to  put  her  into  complete  repair.     The      *"^ 
court,  thinking  the  question  as  to  the  repairs  had  been  pro- 
perly left  to  the  jury,  and  that  they  must  have  understood  it 
folly,  refused  the  rule,  (q) 
It  IB  remarked,  in  one  of  those  notes  which  add  so  much  Remarks  on 

this  casQ 

vsloe  to  all  the  reports  of  mercantile  cases  in  which  Mr. 

Lloyd  was  concerned,  that  it  is  of  importance  to  make  an 

express  distinction  between  the  repairs  necessary,  in  conse" 

funee  of  tlie  general  condition  of  the  vessel,  and  those  which 

ire  required  to  make  good  a  damage  covered  by  the  policy. 

It  is  added,  however,  that,  as  in  the  particular  case  there 

was  an  admission  of  seaworthiness,  the  state  of  the  ship  at 

the  time  of  survey  must  be  taken  to  have  been  owing  ex- 

duavely  to  the  perils  insured  against     This  last  remark  is 

eonoborated  by   the   following  case:    A  ship,  which  was  If  an  old  and 

idmitted  to  be  seaworthy  by  a  clause  in  the  policy,  in  the  admitted  to  be 

coane  of  her  homeward  voyage  from  China  to  London  met  j«*^05*^Mhe 

•^    o  jUTjt  m  consi- 

with  a  violent  hurricane,  by  which  she  received  so  much  dcring  whether 

dunage  that  she  was  obliged  to  put  into  the  Mauritius ;  pairs  would 

being  there  surveyed,  it  appeared   that,  from  the  damage  "j^vaiue*^ 

esoaedby  the  storm,  and  the  old  and  decayed  state  of  the  ship,  need  not  be 

1  ,  ••It.  1/.1  *<>***  ^^  exclude 

she  was  not  worth  repauing :  had  it  not  been  for  the  storm,  from  their  es- 
kowever,  the  decayed  state  of  the  ship  would  not  have  pre-  ™a[^8  «8  twe 
Tented  her  from  performing  her  voyage  in  safety:  the  as-  ""^«  °^**',j 

sary  by  the  old 

meif  who  had  given  due  notice  of  abandonment,  claimed  to  and  decayed 
recover  as  for  a  total  loss.     Mr.  J.  Erie,  before  whom  the  g^p!**^^^* 
canae  waa  tried,  left  to  the  jury  the  question,  **  whether  the  Phillips  v. 

.  ,  "^  Nairne,  16L.J. 

cost  of  repairing  the  damage  arising  from  the  perils  insured  a  PI.  194. 
agwaut  would  have  been  greater  than  the  value  of  the  ship 
when  repaired  ?  "  directing  them,  if  they  thought  so,  to  find 
for  the  plaintiff.     The  jury  having  found  for  the  plaintiff  as 


(9)   Thompson  v,  Colrin,  LI.  &  Wels.  140. 
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Cases  of  inna-  for  a  total  I088,  a  ncw  trial  was  moved  for,  on  the  ground 
where  repair  that  they  should  havc  been  told  that^  in  estimating  the  cost 
more  than  the  ^  repairs,  they  ought  to  exclude  from  their  consideration  all 
repaired  value,  guch  repairs,  OS  were  made  necessary  by  the  decayed  state  of 
pairs  how  somc  parts  of  the  ship.     The  court,  however,  after  argument, 

"*^'""*^ refused  the  rule,  on  the  ground  that  the  jury  had  been  told 

to  consider  the  damage  done  by  the  perils  insured  against  as 
the  matter  on  which  their  estimate  should  be  founded :  they 
added,  moreover,  that,  on  a  careful  examination  of  the  evi- 
dence, they  thought  no  repairs  were  included  in  the  estimate, 
except  such  as  were  fairly  referable  to  perils  of  the  seas,  (r) 
Doctrine  in  the       The  doctiiue  in  the  United  States  on  this  subject  appears 

United  States  .  ,  ,  111  t        1        1 

as  to  this  point,  to  agree  With  our  own,  and  may  be  shortly  stated  to  be  that, 

if  the  ship  be  seaworthy  for  the  voyage  when  she  sailed,  and 
repairs  have  been  rendered  necessary,  in  the  course  of  the 
voyage,  by  the  perils  insured  against,  the  increased  expense 
of  making  such  repairs,  arising  from  the  old  or  decayed  state 
of  the  ship,  is  not  to  be  deducted  in  calculating  whether  the 
cost  of  repairing  will  exceed  the  ship's  value  when  repaired 
(or,  as  the  rule  is  in  the  United  States,  half  the  repaired 
value). 

Thus,  in  one  American  case,  Mr.  J.  Livingston  remarked, 
*^  I  adopt,  as  a  general  rule,  that,  if  the  old  injuries  (arising^ 
in  the  particular  case,  from  the  ship's  bottom  being  worm-' 
eaten  when  she  sailed)  are  not  such  as  to  make  the  ship  in- 
navigable (unseaworthy),  no  deduction  is  to  be  made,  on  that 
account,  from  the  cost  of  repair  (5) ; "  and  in  another  case, 
the  court  said,  that  the  objection  could  be  made  only  in  re- 
ference to  the  seaworthiness  of  the  ship  at  the  commencement 
of  the  voyage  (t) ;  in  a  third  case,  the  rule  is  stated  to  be, 
"  that,  in  case  an  injury  is  received  by  an  old  and  decayed 
vessel  which,  independent  of  the  accident,  might  have  run 
some  time ;  if  the  repairs  cannot  be  put  on  her  so  that  the  un- 


(r)  Phillips  V.  Nairne,  16  L.  J.  C.         (f)    f  Depeyster    0.    Oce«n     Ins. 
PI.  194.  Comp.,  5  CowcD,  63.     9  Phillips  00 

(«)    In   t  Depeynter    p.    Col.    Ins.     Ins.  SSa 
Comp.,  2  Caines,  85.     2  Phillips  on 
In^  280. 
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sound  part  can   be  used  as  formerly,  without  an  expense  Ctaesofiniui- 
equal  to  one  half  her  value  (in  our  law  it  would  be  exceeding  ^'hcre  i^air 
her  value  when   repaired),  or,  in  other  words,  where   the  ''ouWcoat 
"pw^y  ^nich  the  underwriters  are  obliged  to  make  good  is  the  repaired  value, 
cause  of  tlie  decayed  parts  requiring  repairs^  that  then  the  ^„  |,o^ 
assured  may  abandon:  but  if  repairing  the  injury,  which  "^m^ted. 
■  has  arisen  from  one  of  the  perils  insured  against,  will  replace 
bcr  in  the  same  situation  she  was  in  before,  no  matter  how 
unsound  all  her  other  parts  may  be,  then  the  insured  shall  not 
bave  this  right,  for  all  that  they  can  ask  is,  that  the  ship 
may  be  placed  in  statu  quoP  {u) 

The  rule,  therefore,  on  the  whole,  appears  to  be  this :  if  ^1^^^  '?"l* 
the  ship  was  seaworthy  when  she  sailed,  the  assured  may  tics  as  to  this 
abtndon,  and  recover  for  a  total  loss  wherever,  by  the  perils 
insured  against,  the  ship  is  so  damaged  that  she  cannot  be 
rendered  navigable  again,  except  at  a  cost  greater  than  her 
Rpairdd  value ;  and,  in  estimating  such  cost,  no  deduction  is 
to  be  made  for  the  increased  expense  of  repairs,  arising  from 
her  age  or  state  of  decay :  if,  however,  she  can  be  repaired, 
»aMto  keep  the  sea,  at  a  less  cost  than  her  repaired  value, 
tlie  assured  cannot  elect  to  abandon  merely  because,  owing 
to  her  decayed  condition,  the  expenses  of  complete  repairs 
would  be  greater  than  this. 

In  the  United  States  it  has  bedn  determined,  that  the  The  jury  can- 
ttsured  on  ship,  in  calculating  whether  she  is  worth  repairing,  mating  the  cost 
is  not  entitled  to  take  into  consideration,  in  addition  to  the  |*nt^*^*ilddCT^* 
probable  cost  of  repairs,  sums  due  from  him,  as  a  contribution,  ■^^o" ""«"  <^"« 
u  general  average,  to  the  owners  of  the  cargo  or  freight  m  owner  as  a  con- 
respect  of  previous  jettisons  (v) ;  and  there  seems  little  doubt  genCTaTave- 
that  the  point,  if  it  should  ever  arise,  would  be  decided  the  "S®* 
same  way  in  this  country. 
§  390.  The  third  question  relates  to  the    "  value  of  the   Thirdly.  What 

1  •   91     •  1        1  •  1       1  n  •       •  1  ,       is  the  value  of 

*nipy  With  which  the  cost  of  repairs  is  to  be  compared :  m  the  ship  with 
open  policies  it  was  never  doubted  that  by  these  words  were  of'r^^aiw  islil! 
nwant  "the  worth  of  the  ship  to  the  owner  when  repaired:"  *>« compared? 

(«)  Per  Porter,  J.,  in  f  Hyde  v.  (o)  f  Pezant  v.  National  Ins.  Coiup., 
I^»«siina  Sute  Ins.  Comp.,  1  Martin,  15  Wend.  Sup.  Court  Rep.  453.  2 
N.  &  410.    8  Phillips  on  Ins.  281.  Phillips  on  Ins.  284. 
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CaROs  of  Inna- 
vigability : 
where  repair 
would  cost 
more  than  the 
repaired  value, 
—  cost  of  re- 
pairs how 
estimated. 

Tliis  value  is 
not  that  fixed 
by  the  policy, 
but  the  repair- 
ed value. 
Allen  V,  S(i- 
grue,  8  B.  & 
Cr.  561. 


A  Dutch  East 
Tndiuinan,  after 
stranding  on 
tlie  Goodu'in 
Sands,  wa^  so 
damaged  that 
she  could  not 
be  repaired  in 
I'lngliiud  for 
less  th.in  her 
re/ f tired  value 
here,  nor  in 
Holland  for 
less  than  her 
ftp  tired  value 


it  was,  however,  for  some  time  a  litigated  question  in  English 
law,  which  has  only  recently  been  set  at  rest  by  the  highest 
tribunal  in  this  country,  whether  the  standard  of  comparison 
w^as  tlie  same  in  valued  policies:  it  is  now  conclusively 
decided  that  it  is. 

The  first  case  in  which  the  point  was  distinctly  made,  wae 
Allen  i\  Sugruc,  of  which  the  facts  were  shortly  these :  —  a 
ship,  on  returning  from  a  Baltic  voyage,  stranded  off  the 
entrance  to  the  old  harliour  of  Hull  (her  home  port),  and 
when  brought  into  pent  was  foimd  to  have  been  reduced  by 
the  stranding,  and  consequent  damage,  to  such  a  state  that, 
though  her  hull  held  together,  yet  she  would  require  rather 
re-cons tnict ion,  than  repair  to  fit  her  for  the  sea  again:  she 
was  valued  in  the  policy  at  2000/. :  the  estimated  cost  of 
repairing  her  was  1400/. ;  and  when  repaired  she  would  not 
have  been  worth  that  sum.  The  court  held  that  the  assured, 
who  had  given  notice  of  abandonment,  and  subsequently 
sold  the  ship,  might  recover  the  whole  amount  of  the  insur- 
ance, (w) 

In  answer  to  the  objection  that  the  assured  would  thus 
recover  2000/.,  where  the  cost  of  repairs  was  only  1400/.,  the 
couii;  said  that  the  quesXion,  wluthcr  the  loss  is  total  or  partial, 
is  precisely  the  same,  whether  the  policy  be  valued  or  open; 
the  only  difference  between  them  being,  that  in  the  one  case 
the  assured  must  prove  the  value  of  the  thing  insured,  in  the 
other  he  need  not. 

In  the  next  case  the  facts  were  as  follows: — a  Dutch 
East  Indiaman,  two  days  ai'ter  sailing  from  Kotterdam,  on 
her  outward  voyage,  was  driven  ashore  on  the  Goodwin 
Sands  in  a  gale,  and  dctfcrted  by  the  crew  for  the  ssdvation 
of  their  lives;  while  she  lay  on  the  Goodwins  she  was 
plundered  by  wreckers  of  the  greater  part  of  her  stores  and 
rigging,  and  her  masts  were  also  cut  away ;  but  she  still 
subsisted  in  specie  as  a  ship :  she  was  aftei*wards  got  off 
and  carried  into  liamsgate,  and  ultimately  towed  roimd  tq 


(u.)  Allen  /'.  Sugrue,  8  U  &  Cr.  oGl.  a  M.  &  Ryl.  9.      S.  C.  at  N.  Vr,  Dana. 
&  LI. 
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London:  her  owners  gave  notice  of  abandonment^  but  did  Cnscsofinn*- 

not  sell,  and  the  ship   remained  afloat  in  the  Commercial  where  repair 

Docks  at  the  time  of  action  brought  At  the  trial  it  appeared  moro^tJJ^\i,e 

that  the  ship  was  valued  in  the  policy  at  8000/.,  that  her  repaired  Talue, 

value  as  she  lay  on  the  Goodwins,  if  sold  to  be  broken  up,  pairs  how 

was  700/.,  and  the  salvage  charges  wci*c  420/. :  it  also  ap-  "li™"     " 


ueared  that  if  slie  had  been  a  British  ship  she  miglit  have  ^"^/  ^^?^^  ■ 

*  1  o  constnictive 

been  repaired  in  England  fur  leas  than  her  value  when  re-  toul  \w% 
pdrcd,  but  that,  being  a  foreign  ship,  she  could  not  liave  „ight  Uve 
ftdd  there  for  so  much  as  her  repairs  would  have  cost :  that  }>een  repaired 

^  in  eiUier  coun* 

if  repaired  in  Holland^  however  perfectly,  she  would   not  try  for  lest 
have  fetched  so  much  as  the  cost  of  her  repairs,  owing  to  a  in  the  policy. 
rule  with  the  trading  companies  there,  not  to  employ  a  ship  j^"^*  ^' 
that  had  been  stninded,  as  she  had  been.     The  effect,  tliere-  2  M.  &  Gr. 

593.  *  2  Scott. 

fore,  of  the  evidence  was,  that  the  sliip,  when  repaired,  would  n.  IL  753. 
not  have  been  worth  the  value  of  her  repairs,  either  in  Eng- 
hod  or  in  Holland,  owing,  in  the  one  case,  to  the  want  of 
a  British  register,  in  the  other,  to  the  usage  of  trade  in 
Holland. 

Under  these  circumstances.  Chief  J.  Tindal  told  the  jury,  Direction  of 
1.  That,  in  considering  whether  tliis  was  a  total  or  a  partial  to  the  jury. 
Iocs,  they  ought  not  to  take  into  account  the  value  in  the 
^B&y;  2.  That,  in  considering  the  same  question,  they  ought 
to  look  at  all  the  circumstances  attending  the  ship  (i,  e.  that 
alie  was  a  Dutch  ship,  belonging  to  Dutch  owners,  and  that 
the  usage  of  trade  in  Holland  was  as  proved),  and  to  judge 
whether,  under  all  these  circumstances,  a  prudent  owner,  if 
uninsured,  would  have  declined  to  repair  the  ship;  and,  if 
80,  they  might  find  it  a  case  of  total  loss:  the  jury  having 
accordingly  found  a  verdict  for  the  full  amount  of  the  in- 
surance, a  bill  of  exceptions  was  tendered  to  the  ruling  of 
.the  Chief  Justice,  and  the  case  carried  up  into  the  Court  of  fh"e^^urtof 
Exchequer  Chamber:  that  court  held  the  direction  of  the  Exchequer 
Chief  Justice  right  on  both  points:  with  regard  to  the  first 
point,  they  said  there  was  no  case  or  principle  in  the  law  of 
insurance,  which  makes  the  estimated  value  in  the  policy,  a 
drcumstance  on  which  the  question  of  total  or  partial  loss 
ought  to  turn,  it  being  only  intended  to  save  the  expense 
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Cases  of  iniia-  au(l  (loiibt,  tlifit  may  attend  the  investigation  of  value,  as 
whore  rJpair  affecting  the  qnanlum  of  compensation :  as  to  the  second  pointj 
more^thjm\he  ^^^^V  ^'"^  tliere  was  onc  plain  way  of  considering  the  ques- 
ri'paircd  value,  tion.  "  If  the  Underwriters  had  accepted  the  abandonment, 
pairs  how  would  they  have  repaired  the  ship  themselves,  or  would  they 

ettimatei . ^^^  \\^\q  taken  into  consideration  that  she  was  n  foreign  ship^ 

and  so  could  not  obtain  a  British  register  ?  and  that  she  was 
a  Dutch  ship,  and  therefore  could  not  be  advantageously  sold 
in  Holland^  because,  under  the  circumstances,  the  Dutch 
trading  companies  would  not- employ  her?  and  if  they  neces- 
sarily must,  and  would,  have  considered  all  these  things — 
which  would  have  led  them  to  sell  the  ship  for  700/.  rather 
than  repair   her  —  the   assured  and   the  jury  were  equally 
entitled  to  take  them  into  consideration."  {x) 
The  marketable       In  tlic  ucxt  and  filial  casc  ou  the  subject,  the  facts  were 
t^en  npahed^  tlicsc  :  —  an  East  Indiaman,  while   lying   in  Madras   roads, 
is  the  true  test,  [^  ^^q  coursc  of  licr  vova^c,  was  carried  out  to  sea  in  ballast 

and  not  the  ,  ,  . 

value  ill  tiie  by  a  violent  hurricane,  and  was  necessarily  brought  into  Cal- 
^  '^^j^  cutta,  where,  on  survey,  she  was  found  so  damaged  that  the 

Irving,  cost  of  repairs  would  have  been  10,500/.,  and  her  marketable 

Bench,  1 68. ;  valuc,  wlicu  repaired,  would  only  have  been  9000/.,  either  in 
2  iff  7S4  ^'in^'  England  or  at  Calcutta :  the  latter  sum  was  also  her  market- 
Dom.  Proc.       ablc  valiic  at  the  time  of  effoctinff  the  policvi  and  immediately 

July  ac.  1847.     ,     ^  ,  I  ,  1  ,       ,  ,  , 

before  the  casualty :  she  was,  however,  valued  in  the  policy 
at  17,500/.  The  ship  was  neither  repaired  nor  sold,  but 
still  lay  at  Calcutta  in  statu  quo  at  the  time  of  action  brought 
The  owner,  who  immediately  on  hearing  the  result  of  the 
fiurvcvs,  had  *;ivcn  notice  of  abandonment,  claimed  to  recover 
as  for  a  total  loss ;  and  the  jury  found  a  verdict  for  the  full 
amount  of  the  insurance,  subject  to  a  special  case,  in  which 
the  question  for  the  court  was,  whether,  under  the  circum- 
stances, the  defendants  were  liable  as  for  a  total  loss :  in  the 

llcr  worth  to  .  •  i  •   i  • 

her  particular  coursc  of  arguiug  thc  spccuil  casc,  it  was  suggcstcd  by  the 
norhiingto do  counscl  for  the  defendants,  that  though  the  marketable  value 
vith  the  qucs-    ^f  j\^q  gjjip^  when  repaired,  was  only,  as  stated,  9000/..  yet 

lion,  which  *  ''      ^  •' 

tunis  on  lier       her  worth  to  her  owners  was  more,  and,  in  fact,  greater  than 

fuir  marketable 
valuc. 

(".)  Younpf  V.  Turing,  2  IVIan.&  Gr.  59?J.     2  Scott,  N.  R.  752. 
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Uie  estimated  cost  of  the  repairs,  and  that,  therefore,  the   Cases  of  inna. 
court  could  not  infer  tliat  they,  as  prudent  men,  if  uninsured,  ^1;^,^  'r^mir 
would  not  have  repaired.     In  answer  to  tliis  arfjument,  Mr.   ^°"'*^  ^*  , 

*  ^  °  more  thnn  the 

J.  Cresswell  said,  that   the  question  was  not  whether  the  rqmired  value, 
plaintrffs,  if  uninsured,  would  have  repaired,  but  whether  a  jj^-,„  ^^^ 
prudent  owner  would  luive  done  so  abstractedly  from  any  par^  citimatcJ. 
Hcvlar  fancy ;  and  the  court  being  of  opinion  that  the  facts 
clearly  showed  that  a  prudent  owner,  if  uninsured,  would  in 
•tlu8  case  not  have  repaired,  gave  judgment  for  the  plain- 
tiSai(y)    The  special  case  was  then  turned  into  a  special  judfrmcnt  of 
verdict,  with  the  additional  finding,  « that  a  prudent  owner,  J^'hamber*'**"" 
if  wmsuredy  would  not  have  repaired  the  vessel ;  "  and  in  this 
state  it  was  taken  into  the  Court  of  Exchequer  Chamber, 
vho  refused  to  disturb  the  authority  of  Allen  v.  Sugrue  and 
YoQDg  0.  Turing  (z),  and  was  finally  carried  before  the  House   Case  brought 
of  Lords,  and  there  argued  by  the  counsel  for  the  under-  u^uL  ot 
writers,  mainly  on  the  ground  that,  if  the  owners?,  under  the  ^*^^^ 
circomstances,  were  allowed  to  recover  under  the  policy  the 
foil  amount  of  17,500/.,  the  first  principle  of  insurance  law  — 
tint  the  policy  is  a  contract  of  indemnity  only  —  would  be 
OTertumed     The  opinion  of  the  judges  on  the  point,  having 
been  requested  by  their  lordshi{)s,  was  delivered  by  Mr.  J. 
Patteaon ;  an  opinion  so  replete  with  vigorous  common  sense 
and  perspicuity,  and  throwing  so  clear  a  light  on  the  whole 
doctrine,  not  only  of  constructive  total  loss,  but  also  of 
taloed  policies,  that  no  apology  will  be  required  for  citing 
it  somewhat  at  length :  after  stating,  that  had  this  been  the 
case  of  an  open  policy,  the  assured  would,  under  the  circum- 
stances, have  been  entitled  to  recover  as  for  a  total  loss — 
the  amount  to  be  ascertained  by  evidence — his  lordship  pro- 
eeeds  as  follows :  — 

"What  difference,  then,  is  there  from  the  circumstance  Opinion  of  the 
that  the  policy  is  a  valued  policy  ?  ed  by  Mr.  j. 

« By  the  terms  of  it,  '  the  ship  &c,  for  as  much  as  con-  l'«"««n- 
oenu  the  assured,  by  agreement  between  the  assured  and 

(y)  Uuniiig  •.  Inring,  1  Comro.  B.         (x)  Inring  v.  Manning,  3  Comm.  D. 
»«•  784. 
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Cas;ef(  ofiiinn- 
▼igability: 
where  rt»pair 
would  cost 
more  than  the 
repaired  value, 
—  cost  of  re- 
pairs how 
eKtimatcd. 


assurer?,  are  and  shall  be  rated  and  valued  at  17,500/.,'  and 
the  question  turns  upon  the  meaning  of  these  words, 

"  Do  they,  as  contended  for  by  the  plaintiff  in  error  (the 
underwriters),  amount  to  an  agreement,  that,  for  all  purposes 
connected  with  tlie  voyage,  at  least  for  the  purpose  of  asccT" 
tainijiff  whether  there  is  a  total  loss  or  not^  the  ship  should  be 
taken  to  be  of  that  value,  so  that  when  a  question  arises 
whether  it  would  Ik;  worth  while  to  repair,  it  must  be  assumed 
that  the  vessel  would  be  worth  tliat  sum  when  repaired ;  or 
do  they  mean  only  that,  for  the  purpose  of  ascertahiing  the 
amount  of  compensation  to  he  paid  to  the  assured^  when  the 
loss  has  happened,  the  value  shall  be  taken  to  be  the  sum 
fixed,  in  order  to  prevent  disputes  as  to  the  quantum  of  the 
assured's  interest.  We  are  all  of  opinion  that  the  latter  is 
the  true  meaning ;  and  this  is  consistent  with  the  language 
of  the  policy,  and  with  every  case  tliat  has  been  decided  upon 
valued  policies."  His  lordsliip  then,  after  taking  a  view  of 
the  cases  cited  in  argument,  especially  Allen  v.  Sugrue  and 
Young  r.  Turing,  thus  continued  — "  The  principle  lud 
down  in  these  latter  cases  is  this :  that  the  question  of  loss» 
In  determimng  ^Yhether  total  or  partial,  is  to  be  determined  just  as  if  there 

the  question  '  '  ■' 

whether  the       wcrc  no  policy  at  all,  and  the  established  mode  of  putting  the 

loss  be  total 

or  partial,  the     qucstion,  whcn  thcrc  has  been  what  is,  perhaps  improperly, 
udercd  arait'o-  ^^^^^  *  Constructive  total  loss  of  a  ship,  is  to  consider  the 

policy  as  altogether  out  of  the  question^  and  to  inquire  tc/Mt  a 
j)rudent  uninsured  oicncr  icoxdd  have  done  in  the  state  in  which 
the  vessel  was  placed  bt/  the  perils  insured  against:  if  he  would 
not  have  repaired  the  vessel,  it  is  deemed  to  be  lost. 

"  When  this  test  has  been  applied^  and  the  nature  of  the  los$ 
has  been  thus  determined^  the  quantum  of  compensation  is  then 
to  be  fixed* 

"  In  an  open  policy  the  amount  of  compensation  must  be 
then  ascertained  by  evidence ;  in  a  valued  one  the  agreed 
total  value  is  conclusive  :  each  partg  has  concbmvely  admitted 
that  thisjixcd  sum  shall  be  that  which  the  assured  is  entitled  to 
recover  in  case  of  a  total  loss.^^ 

bisuranwj  u  not       "  ^^  ^®  argued  that  this  course  of  proceeding  infiringes  on  the 
a  perfect  con-     generally  received  rule,  that  an  insurance  is  a  mere  contract 

tract  of  indem- 
nity. 


gethcr  out  of 
the  question. 
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nil 


of  indemnity,  for  that  thus  the  assured  may  obtain  more  tlian  Cases  of  inna- 
a  compensation  for  his  loss ;  and  it  is  so.     A  jwlici/  of  insu"  ^^re  \J\iait 
ranee  is  not  a  perfect  contract  of  hidemvitfi :  it  must  be  taken  ^'o"'J  <?ost 

,      ''  ,  ^  ,        ^  more  than  the 

with  this  qualification — that  the  parties  may  agree  beforehand  repaired  value, 
in  edtimating  the  value  of  the  sulyect  insured  by  way  of  j^i„  1,0^ 
liqmdated  damages,  as,  indeed,  they  may  in  other  contracts  gsumatcd. 
to  indemnify." 

The  House  of  Lonls  affirmed  the  judgment  of  the  courts 
Mow,  with  costs,  (a) 

The  principle  thus  fixed  by  \\\(t  hinrhest  autliority  in  tliis  **™*^  doctrine 

,  .  .  »"  *^'«  Lulled 

country  liad  some  time  previously  been  established  by  the  Sutes. 
Sapreme  Court  of  the  United  States,  the  only  difference  being, 
that  in  America  the  loss  is  held  constructively  total  when  the 
cost  of  repairs  exceeds  half  the  repaired  value:  the  rule  is  thus 
expressed  by  Mr.  J.  Story,  in  ^giving  the  judgment  of  the 
Sapreme  Court:  "  that  if  after  the  damage  is  or  might  be  re^ 
pairedj  the  ship  is  not  or  would  not  be  worth,  at  the  place  of 
repairs,  double  the  cost  of  repairs  (with  us  it  would  be  *  the 
cost  of  repairs'),  it  is  to  be  treated  as  a  technical  total  loss,^^  [h) 
In  consequence  of  the  establishment  of  this  doctrine  in  the  ?p^'"^  c^""'*. 

*■  111  Isoston  poliai 

United  States,  it  has  become  usual  in  the  Boston  policies  to  cJw. 
insert  a  special  clause  ^'  that  the  assured  should  not  have  a 
right  to  abandon  the  vessel  for  the  amount  of  damage  merely, 
Dnlcss  the  amount,  which  the  insurei's  would  be  liable  to  pay 
under  an  ac^ustment  as  of  a  partial  loss,  should  exceed  half 
the  amount  insured.^\c) 
A  similar  clause,  it  should  seem,  might  be  inserted  in  our  Su^cjrcsted 

_  SI  111  tl  At*   C*l'llJflfl 

policies,  to  the  effect  "  that,  in  case  of  damage  Xo  the  ship,  for  KnglisU 
the  underwriters  should  not  be  liable  as  for  a  total  loss,  unless  P"*'*'*®'^ 


(a)  Irving  r.  I^fanning,  in  Dom. 
Phx.  59th  July,  1847.  I  am  indebted 
to  the  kindness  of  Mr.  Clark  for  a  copy 
of  hii  MS.  notes  of  the  above  cose,  and 
of  the  opinion  of  the  judges  :  a  report 
of  the  ease  wiU  appear  in  the  forth- 
coming number  of  Clark  &  Finelly's 

Reports. 
W  t  Bradlie    v,    Maryland    Ins. 

Coop.,  IS  Fetor*!  Sup.  Court  Uep. 


39^.  f  Patapsco  Ins.  Comp.  v.  South- 
gate,  5  Peter's  Suj).  Court  Rep.  604., 
cited  2  Pliillips  on  Ins.  274.  Tlie 
point  has  been  decided  the  other  way 
by  the  Supreme  Court  of  Massachus- 
sets.  2  Phillips,  275,  276.  It  is  re- 
markable that  no  reference  was  made 
to  these  American  authorities  in  the 
argument  of  Irving  o.  Manning, 
(c)  2  Phillips,  275. 
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Cases  of  iima-    the  estimated  cost  of  the  repairs  should  exceed  the  whole 

where  repair        ValuC  in  the  pohcy, 
would  cost 
more  than  the 

repaired  value,        §  391.  Jn  all  the  cascs  hithcrto  Considered,  the  ship  has 

—cost  of  re- 
pairs how  been  cither  actually  sold,  or  left  unrepaired'  by  her  owners,  at 

!*!!!!!1_L___  the  time  of  action  brought.  A  case  lately  came  before  the 
When,  instead    courts.in  whicli  a  question  arose  as  to  the  constructive  total 

of  being  either  ...  .  1        j         j 

sold  or  aban-  loss  of  a  ship,  which,  instead  of  being  sold,  or  abandoned  as 
pandji^the*"  irreparable,  was  repaired  by  the  master  on  bottomry  at  the 
ship  is  repaired  place  of  thc  disaster,  and  afterwards  brought  back  to  the 

by  the  master      '■  J^ 

abroad  on  bot-  country  of  the  owncrs,  and  there  sold  to  satisfy  thc  bottomry 

broiight  back  bond:  the  facts  of  the  case  were  shortly  as  follows : — a  ship, 

*h ^*^"f °""{'^'  bound  from  Pcrnaml)uco  with  goods  on  freight  for  Liver[KX)l, 

the  amount  of  on  Sailing  out  of  Pernambuco  harbour,  got  aground,  and  was 

bond;  the  8^  much  damaged  as  to  be  obliged  to  put  back  for  repairs: 

assured,  who  ^j^^  carffo  haviuff  been  taken  out,  and  the  ship  8urve3'ed,  was,  • 

has  given  no«  o  o  »  i  ^      ^  ' 

tice  of  abandon-  by  the  master's  directions,  repaired  :  the  cost  of  such  repairs 

ment,  cannot  1.1         i*  -ii  ^   • 

recover  as  for  a  as  wcrc  ncccssary  to  make  the  ship  navigable,  and  in  a  con- 
wll^'thii*^  dition  to  proceed  on  her  voyage,  was  7132/.  25.  6rf-,  to  dis- 
amount  exceeds  charge  which  suin  the  master,  after  making  ever}'-  possible 

the  value  of  the  pit  1  1         i         •    • 

ship,  which  is  cnucavour,  found  there  was  no  other  means  than  by  giving  a 
wld'in  o?d«  to  ^ottomry  bond  for  thc  amount,  on  the  security  of  ship,  cargo, 
satisfy  it.  and  freight,  Avith  marine  interest  at  20  per  cent. :  the  assured, 

Benson  v  iii  <» 

Chapman,  on  first  receiving  intimation  of  the  probable  cost  or  repairs, 
6    .      r.  792.  g^^.^  notice  of  abandonment,  at  one  and  the  same  time,  to  the 

underwriters  on  the  ship  and  freight :  the  ship,  after  being  re- 
paired, arrived  in  Liverpool,  earning  full  freight,  and  the 
assured,  declining  to  interfere,  she  was  there  sold  for  1 675£ 
in  part  satisfaction  of  the  bottomry  Ixjnd,  and  the  freight 
earned,  which  was  rather  less  than  2000/.,  was  also  paid  over 
to  the  obligees. 

Under  these  circumstances  the  assured  claimed  a  total  loss 
on  freight ;  and  a  verdict  was  found  by  consent  for  thc  whole 
sum,  subject  to  a  special  case,  in  which  the  main  question 
submitted  to  the  court  was,  whether  there  was  a  total  loss  on 
the  freight  under  the  circmnstances :  the  case,  as  to  this  paint, 
will  be  considered  under  thc  head  of  constructive  total  loss 
on  freight :  with  regard  to  the  ship,  the  Court  of  Common 
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Picas  assumed  that  it  was  a  clear  case  of  constructive  total  Cases  of  inna. 
losd(cf);  but  the  Court  of  Exchequer  Chamber,  before  whom  where  repair 
the  case  was  brought  in  the  form  of  a  special  verdict,  lield  ^°"**'  5**** . 

o  ^  '  more  than  the 

that  there  was  notliing  in  the  facts,  as  above  stated,  to  show  repaired  thIuc, 
that  there  had  been  a  constructive  totivl  loss  on  ship :  the  p^irs  how 
special  verdict,  they  remarked,  found,  indeed,  that  tlie  cost  "^"°*^'*^ 
of  the  necessary  repairs  would  have  exceeded  the  ship's  value   Reversed  in 
when  repaired,  together  with  the  freight  ultimately  earned ; 
but  it  did  not  find  tliat  a  prudent  owner,  if  uninsured  and 
on  the  spot,  would  not  have  repaired,  but  abandoned  the 
adventure :  and  even  if  it  had,  yet,  as,  in  fact,  the  power  of  so 
abandoning  the  adventure  was  not  exercised,  as  the  vessel 
¥a£,  in  fact,  rejjaired  by  the  master,  the  court  coukl  not  infer 
that  the  master^  in  repairing,  was  not  the  agent  of*the  owner; 
and,  if  80,  the  case  stood  as  though  the  owner  himself  had  re- 
paired the  ship ;  in  which  case  he  clearly  could  not  recover  as 
for  a  total  loss,  merely  because  the  amount  of  the  bottomry 
bond  exceeded  the  ship's  value  on  arrival,  (e)    Upon  the  same  Wilson  v.  For- 
principle,  where  a  ship  hod  been  seized  (under  circumstances  25.  * 
that  did  not  cause  a  change  of  property),  and  repurehased 
by  the  master,  who  afterwards  repaired  her  on  bottomry,  and 
brought  her  home  —  Chief  J.  Gibbs  held,  that  the  owner 
could  not,  by  refusing  to  pay  the  amount  of  the  bottomry 
bond,  entitle  himself  to  recover  as  for  a  total  loss  on  ship(/) : 
where  the  repairs  are  done,  not  by  the  master  as  agent  for  llold&worUi  ©. 

,  .  J  I  .  .  AVise  IS  distuio 

tne  owners,  but  by   mere  straiigcrXy  without  his  sanction  or  guishable. 
oHthmtyy  the  case  is  different ;  and  then,  as  we  have  seen,  if 
the  ship  arrives  charged  with  bottomry  expenses,  which  ex- 
ceed her  marketable  value,  this  is  a  constructive  total  loss,  (ff) 

In  the  United  States  the  law  seems,  on  this   point,  to  I>octrine  as  ut 
agree  with  the  doctrine  of  the  Court  of  Exchequer  Cham-  the  United 
ber  in  Benson  v.  Chapman :  the  principle  of  decision  being,   ^^^^^'^ 
that  the   assured,  who   claims    to   recover  as  for  a   total 
I0S8  on  ship  by  reason  of  innavigability,  must  abandon,  for 

(^  Benson  v.  Chapman,  6  Man.  &        (/)  Wilson  v.  Forster,  6  Taunt  25. 

Gr.792.  S.  C.  1  Marsh.  Rep.  -125. 

(0  Chapman  v.   Benson,  in  error,        (g)  Iloldsworth  v,  Wise,  7  B.  &  Cr. 

^  •  Ma  note  of  the  judgment  704. 
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CiHcs  ofiiina* 
viifubilit)': 
where  re]>air 
would  cost 
more  than  the 
repnired  vnluc« 
■ —  cost  of  re- 
pairs how 
CKtimatcd. 

In  case  of  pfir~ 
tittl  liiss  by 
iiinavi^bility, 
the  under* 
writers  have 
nothing  to  do 
with  the  bot- 
tomry bond. 

Unlesfl  they 
liave  dissuaded 
tiitt  shipowner 
from  abandon- 
ing, and  them* 
selves  under- 
taken the  re- 
pairs. 


An  offer,  how. 
ever,  by  the 
underwriters, 
to  take  all  the 
expense  of  re- 
pairs, cannot 
devest  a  once 
vested  riftht  ot 
abandonment 


\Vhat  kind  of 
ncci'ssity  will 
Justify  the 
master  in  rc- 
fforting  to  a 
butti>inry  bond. 


this  cause,  before  making  the  repairs :  he  cunnot  procc< 
repair,  and  then  abandon  after  tlie  repairs  are  made,  at 
ever  great  an  expense.  (A) 

It  is  cpiite  clear,  and  has  been  so  deckled  in  the  U 
States,  that,  in  case  of  a  h)ss  less  than  total,  by  reason  c 
navigability,  if  the  master  has  bottomried  the  ship,  in  ore 
raise  funtls  for  repair,  the  underwriters  have  nothing  ^ 
ever  to  do  with  the  bottomry  bond,  but  arc  simply  bou 
pay  the  partial  loss,  including  their  proportionate  share  c 
extra  expenses  of  obtaining  the  money  in  that  mode, 
posing  no  other  way  of  raising  it  to  have  been  practicab 

If,  indeed,  the  underwriters,  in  case  of  the  apparen 
ability  of  the  ship,  have  dissuaded  the  assured  from  persi 
ill  his  intention  to  abandon,  and  thcniselves  orderec 
repairs,  they  will  be  liable  as  for  a  total  loss,  if,  on  the  i 
subsequent  arrival  in  port,  charged  with  a  bottomry  lie 
the  repairs,  they  refuse  to  discharge  the  bond,  and  allov 
to  be  sold  to  satisfy  the  claim  of  the  obligees  (;):  but  i 
been  held  bv  the  hijjjhest  authority  in  the  United  S 
(against  some  previous  decisions  of  the  State  courts),  tl 
a  right  to  give  notice  of  abandonment  has  once  vested  i 
assured,  owing  to  the  ship  being  apparently  irreparable 
cei)t  at  a  cost  exceeding  ha(f  her  repaired  value  (or,  su 
law  is,  her  full  repaired  value),  the  underwriters  canno 
offering  to  take  upon  themselves  the  whole  expense  o: 
repairs,  defeat  the  right  of  the  assured  to  insist  on  his  r 
of  abandonment,  and  recover  as  for  a  total  loss.(/^) 

As  to  the  kind  of  necessity  that  will  justify  the  masi 
raising  money  for  repairs  on  bottomry,  it  has  been  laid  i 


(/i)  The  lending  authority  seems  to 
be  t  Humphrey  v.  Union  Ins.  Comp., 
:J  ISfftson,  4ii9.  per  Mr.  J.  Story,  cited 
2  rhillips  on  Ins.  272.  320.  See  also 
t  Dcpau  V.  Ocean  Ins.  Comp.,  5  Cowen, 
(i'i.  2  Phillips  on  Ins.  2^7  :  und 
t  Dickey  t».  New  York  Ins.  Comp.,  4 
Cowen,  222.  322. 

(i)  Per  Mr.  J.  Story,  giving  the 
judgment  of  the  Supreme  Court  of 
the  United  States  in  f  Uradlic  r.  Mary- 


laud  Ins.  Comp.,  12  Peter's 
Court  Uep.  405,  40 'i.  See  2  1 
on  Ins.  i:f)4. 

ij)  Da  Costa  r.  Newenham 
Rip.  407. 

(k)  f  Peeic  V.  Merchants'  Ins.  I 
3  I^Iason,  27.  per  iMr.  J.  Story 
his  judfrment  cited,  2  Phillip: 
2:>2.,  and  see  the  previous  de< 
Ibid.  288—291. 
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by  Mr,  Justice  Story,  in  a  most  elaborate  and  learned  judg-  Cases  of  inna- 
mcnt,  that  there  must  not  only  be  a  ncccasity  for  the  repairs,  ^(j^/j  [J^^if 
but  also  a  necessity  of  resortinjr  to  bottomry  as  the  sole  means  ^o"^<l  co«t 

^  ,  .  .  more  than  the 

01  defraying  them;  and  that  it  is  only  when  this  is  the  only,  repaired  value, 
or  the  least  disadvantageous,  mode   of  borrowing,  that  the  p„irs  how 

inaater  is  at   liberty  to   avail   himself  of  it,  as   a   dernier  csi'nw^'*^- 

resort.  (/) 

In  short — as  Chancellor  Kent  states  the  result  of  the  case — 
good  faitli,  and  an  apparent  necessity  under  the  exercise  of 
tlic  mnster's  judgment,  at  the  time,  are  suilicient  to  justify  a 
bottomiy  bond,  {m) 

§392.  It  should  be  added,  that  the  doctrine  of  constructive  Tiie  doctrine  of 
total  loss  is  not  applicable  to  contracts  of  bottomry,  nor  to  toraVloTs  dow 
policies  effected  on  bottomry  loans.       If  the  ship  exist  in  ""'  "Pp'x  *« 

•      1  1    •  1  .   1  11  contracts,  or 

specie,  though  m  a  state  which  would  warrant  an  assured  on  insurance^  od 
ship  to  abandon,  as  where  the  cost  of  repairs  would  greatly  *''^*"''y' 
exceed  her  value  when  repaired,  the  assured  on  bottomry 
cannot  recover ;  for  the  ship  must  be  absolutely  and  totally 
destroyed  in  order  to  discharge  the  borrower  (;«):  a  fortiori, 
capture,  producing  merely  a  temporary  retardation  of  the 
voyage,  and  followed  by  restoration  before  action  brought, 
will  not  discharge  him.  (o) 


Sect.  III.    Cases  of  Constructive  Total  Loss  on  Goods, 

Art.  1,  Cases  of  Capture,  Arrest,  Seizure  by  Mutinous  Crew, 

Desertion  at  Sea,  §r. 

{  393.  Capture,  arrest,  or  embargo,  if  likely  to  be  of  long  Constructive 
continuance,  barratrous  seizure,  or  total  desertion  at  sea  by  ^*'*"',  ^^  °" 

,  ^  ^    goods,  in  ca«c9 

the  crew;  any  forcible  dispossession,  in  short,  or  effective  pri*  of  capture,  &c. 
vation  of  the  controul  over  his  property,  gives  a  prima  facie  Capture,  &c.  is 

primA  facie,  a 
constructive 
(0  Judgment   of  lilr.  J.  Story  in         (n)     Thompson     t\    Roynl    Exch.    total  loss  on 
the  ca«  of  The  Ship  Fortitude,  3  Sum-     Couip. ,  1  M.  &  SpI.  :^0.  gootJ**' 

^*«  Rep.  228.  {o)  Joyce  v.  Williainifon,  Marsh,  on 

(■)  Kent's  Comm.  toI.  iii.  p.  Iti:).     Ins.  7&0. 
«««(*;,  fd.  1844. 
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Constructive  right  of  abandonment  to  the  assured  on  goods^  just  as  in  the 
^Ist^L.    ca.c  of  the  dnp.  , 

of  capture,  &c.        Capture,  followed  by  confiscation,  and  unredeemed  by  any 

restoration  of  the  goods  or  their  proceeds  before  action  brought, 
is,  as  we  have  already  seen,  a  case  of  total  loss  on  goods,  with- 
out notice  of  abandonments  (</) 
Where,  after  If,  howcvcr,  after  capture,  or  even  after  capture  and  qoh^ 

are  ro'iuiswatcd,  fiscation,  the  goods  subsist  in  sj^ecie,  and  there  is  any  chance 
subject  to  an      Qf  restitution,  cither  of  the  goods  themselves  or  their  pro- 

appi*al,  notice  iii»  n  i. 

of  abandon-  cccds,  by  the  issuc  of  any  pending  negotiation,  the  assured 
^tc"to*make*a  Cannot  rccovcr  as  for  a  total  loss  without  notice  of  abandon- 
total  lo«s.  ment(r);  it  fortiori^  he  cannot  do  so  where,  before  action 

brought,  any  part  of  the  proceeds  have  been,  in  fact,  restored 

to  him  by  virtue  of  such  negotiation,  {s) 
After  final  de-        If,  after  capturc  and  before  notice  of  abandonment,  a  final 
tJon  Ts  ffUcn""    dcd'cc  of  restitution  has  been  made,  it  has  been  held  in  the 
the  assured        United  States,  and  no  doubt  would  be  so  in  this  country  (0* 

cannot  aban-  ^  -'   \  ^ 

don.  that  the  assured  on  goods  cannot,  on  hearing  at  one  and  the 

same  time  of  the  capture  and  the  decree  of  vestitution,  give 
notice  of  abandonment,  although  the  goods  may  not,  in  fact, 
have  been  at  that  time  actually  restored  to  him,  for  there  is 
then  no  such  prospect  that  the  loss,  as  to  him,  will  be  even- 
tually total,  as  to  justify  a  notice  of  abandonment  (w) ;  and  the 
case  is  the  same  where  notice  of  abandonment  has  been  given 
after  the  final  decree  of  restitution  was,  in  fact,  made,  but 
before  the  assured  had  heard  of  it  (t?) 

If,  however,  But,  although  a  prhnd  facie  right  of  abandonment  may  have 

after  notice  and  ...... 

before  action  bccii  duly  cxcrciscd  by  giving  notice  of  abandonment  when 
turwfKoods^re  *'*^  circumstances  justified  it,  still  the  right  of  the  assured  to 
restored,  the      rccovcr  as  for  a  total  loss  depends,  in  this  country,  as  in  the 

right  to  re-  /.    i       i  •  i        i  • 

cover  as  for  a     casc  of  the  ship,  Upon  the  ultimate  state  of  the  property  before 


total  loss  is 
devested. 


(7)  Mullctt   V.    Shcddcn,    13  East,  (/)    See  aec.    Darker  o.   Blakes,  9 

304.     Mellish  e.   Andrews,    1 5  East,  East,  283. 

13.  («)  t  Adams  p.  Delaware  In8.Comp., 

(r)  Tunn«   p.    Edwards,    12    East,  3  Hinn.  287.,  cited  2  Phillips,  340. 

488.  (p)    t  Marshall    p.    Delaware    Ins. 

(s)  Goldschmid  v.  Gillies,  4  Taunt.  Comp.,  4  Cranch,  202.,  cited  SPhUlips, 

802.  340. 
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action  brought :  if  before  that  time,  the  goods,  after  capture  Constructive 
and  recapture,  have  been  restored  to  the  assured,  or  brought  goods,  in  cases 
into  this  country  under  such  circumstances,  that  he  may,  if  Q^' capture,  &c 
he  pleases,  take  possession  of  them,  and  may  reasonably  be 

expected  to  do  so,  his  right  to  recover  as  for  a  total  loss  will 

be  thereby  devested. 

Thus,  where,  after  seizure  of  the  ship  for  breach  of  blockade,  ?^"y'"' '^*  "^y" 

^  '  ^  lor,  9  U.  &  Cr. 

tnd  subsequent  rescue  by  the  master  and  crew,  the  goods  were  7i8. 
brought  back  to  their  home  port  of  loading  in  this  country^ 
and  there  warehoused,  so  that  the  assured  might  have  had 
possession  of  them  on  paying  the  salvage  expenses,  but, 
instead  of  doing  so,  he  let  them  remain  where  they  were, 
and,  relying  on  a  previous  notice  of  abandonment,  brought 
his  action  for  a  total  loss  —  Lord  Tenterden  and  the 
Court  of  Ringed  Bench  held  that  he  could  not  recover  what 
he  claimed,  as  the  loss  had,  in  fact,  ceased  to  be  total,  by  this 
lestoration  of  the  goods,  before  action  brought,  {w) 

As,  however,  in  the  case  of  the  ship,  the  mere  fact  that  The  mere  fact, 
the  goods  arc  restored,  or  subsist  in  specie,  before  action  r^^orntVon  or 
brought,  is  not  of  itself  sufficient,  irrespective  of  all  con-  subsistence  cf 

...  ,  ,  the  iroods  in 

siuerations  as  to  the  circumstances  under  which  the  restora-  ipecle  before 
tion  takes  place,  to  deprive  the  assured,  who  has  once  jus-  ^u°not "»«•*««** 
tifiably  given  notice  of  abandonment,  of  his  right  to  insist  on  devest  the  right 

I         .  ,  /.  11  *®  recover  a« 

such  notice  and  recover  as  for  a  total  loss.  for  a  total  luss. 

A  ship,  after  sailing  from  the  African  coast  with  a  cargo  of  As  where  goods 
timber  on  board,  insured  from  Sierra  Leone  to  tins  country,  seized  by  the 
was  barratrously  seized  by  her  crew  and  carried  off  to  Bar-  ^a^'^'^nd^^ 
badoes,  where  the  ship  and  part  of  the  cargo  were  sold  (but  ^*>'c  action 

A  /•  J*    1  f\Tpi  brouj»ht,  sent 

»« /or  or  on  account  of  the  assured)^  to  defray  tJie  expenses  back  to  this 
incurred  there;  the  remainder  of  the  timber  (186  logs  out  ^"J!!!T.!lL«^ 

\  o  mere  strangersy 

of  233)  was  afterwards  forwarded  to  this  country  by  another  ^>tJ»o"t  «hc 

I.     ,  iiT»  P»  1  direction  of  the 

Snip,  but  not  by  the  directions  of  the  assured  or  any  person  assured, 
authorised  by  him :  on  its  arrival  he  at  first  seemed  disposed,  fa^'^  Aid"*'* 
but  ultimately  refused,  to  take  to  it,  and  it  was  sold  in  this  ^^"• 

(>)KtTlore.   Taylor,  9  B.  &  Cr.  not  taken  to  his  goods  aji^ain:  probably 

^J^   4  M.  &   Ryl.   526.     S.  C.    at  it  was  because,  having  been  calculated 

^'  ^-  Dam.  &  LI.  240.     It  did  not  for    a    South    American   market,   they 

*PP*v  distinctly  why  the  plaintiff  had  would  find  no  sale  in  Li?erpooL 
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Constructive  countiy,  but  iiot  by  liim  or  liis  orders:  after  this,  having 
goJds,  ill  cascs  givca  iluG  noticc  of  jibandoiiment  on  first  hearing  of  the 
oi^capturtv&c.    casualty,  he  brought  liis  action  for  a  total  Ios3 :  the  court  held 

this  to  be  a  clear  case  of  constructive  total  loss.     *'  Here,'* 
said  Lord  Tcnterden,  "  by  the  fraud  and  barratry  of  the 
master  and  mariners,  the  cargo  was  taken  out  of  the  pos- 
session of  the  assured.     From  that  time  it  became  to  him  a 
total  loss.     The  payment  of  the  wages  at  Barbadoes,  and  the 
sending  home  the  186  logs,  were  not  acts  of  the  assured  or 
of  any  person  authorised  by  him."  (x) 
Ddivciy  oftise       So,  whcrc,  after  desertion  of  the  ship  by  the  crew,  and 
acenu^ot  ufe      ^^otice  of  abandonment  duly  given,  the  goods  were,  many 
a-ssiircd  abroad,  nioutlis  after  the  loss,  dcUvtTcd  to  the  agents  of  the  assured 

if»  such  a  sttite  .  i        i         .  '         /•  i 

of  damage  that  abroad,  bcforc  action  brought,  but  m  such  a  state  of  damage, 
worthT^Sf'*^  that  they  would  have  been  worthless  if  sent  on  to  their  port 
sicnt  on,  is  rot     q{  destination,  even  had  there  been  a  ship  to  take  them  on, 

such  a  rcHlora- 

lion  oftheuias  which  there  was  not;  and  they  were,  consequently,  sold  at 
rifih't  ofaban-  *^^^  foreign  port  for  less  than  the  expenses  of  salvage  —  this 
donment  once     ^yj^g  \^qI^  not  to  1)0  sucli  a  restoration  of  the  coods  as  to  pre- 

Vfstcd  on  the  ...  . 

t(»tal  dcsortiun    vcut  the  assured  from  insisting  on  his  abandonment,  and 

of  tlic  ship  at  .  /.  A    x   1  1  /    \ 

j(j^        *  recovermg  as  tor  a  total  ioss.(y) 

l»arry  P.  A!>er-       fj^^  firiound  of  dccisiou  in  this  case  was,  that  the  total  loss, 

<lfin,  9  B.  &  ^    ^  ^  ^  '  ' 

Cr.  41J.  occasioned  by  the  desertion  of  the  ship  by  the  crew,  hatt 

never  ceased  to  be  a  total  loss  as  to  the  goods.  "  Can  any 
jKirson  say,"  asks  Lord  Tcnterden,  "  that  the  goods,  although 
remaining  in  specie,  were  not  tis  elFectually  lost  to  the  as- 
sured, when  the  ship  was  deserted,  as  if  they  had  then  gone 
to  the  bottom  of  the  sea,  or  that  the  subsequent  events 
produced  a  restoration  of  them  to  her  owners  ?  '*  (z) 
Where  the  If  Capture,  seizure,  arrest,  or  other  cause   which,  prima 

never" bl^cn  /"^'^j  givcs  the  right  of  abandonment,  be  followed,  after  noticc 
efTcttivciy  re-     ^f  abandonment,  by  rc^capture,  decree  of  restoration,  &c., 

sloreti  to  the  ,         ,  ^  k  ^  99 

pcKssession  or  tliis  will  not  prcvcut  the  assured  from  recovering  as  for  a 
•Jwlon  o/the     t^tal  loss,  in  cases  where  the  goods  have  never  been  efFectively 

(x)  Dixon  r.  Uuid,  5  15.  &  Aid.  ,:ij7.  (2)  Parry  r.  Abcrdein,  9  B.  &  Cr. 

1  Dowl.  &  Kyi.  207.  1 C. 

(//)  Parry  v.  Aberdcin,  9  13.  &  Cr 
411.     4  M.  &  Uyl.  34.3. 
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re&toTed  into  the  possession,  or  nienns  of  jjossessiou,  of  the  Constructive 
asdured  before  action  brought:  in  such  case  the  loss  once  J^ds^**ii^ cns«»s 
total,  by  the  capture,  &c.,  continues  total  as  to  the  assured,  of  capture,  &c. 
by  the  privation  of  all  controul  over,  or  possession  of,  his  awuvccl  after 
property,  down  to  the  time  of  action  brouglit.  the  right  to  * 

A  ship,  with  a  carOT  of  wlicat,  insured,  "  free  of  avcra^^o,"  f^^Tr  ^'^-  *  ^ 

^ '  o  '  '  ^^  '      total  loss  IS  not 

from  Quebec  to  Teneriffe,  was  captured  in  the  course  of  her  ilevcstcil. 
Tovafje,  hut  afterwards  re-captured  and  taken  into  Bermuda ;   ^°*'*''*  "^*' 

.   o  »  1  '    capiure  and 

there  part  of  the  wheat  was  thrown  into  the  sea  as  putrid ;  recapture  are 

and  as  to  the  rest,  in  consequence  of  an  embargo  then  laid  an  emb.irgo 

on  all  provisions  in  Bermuda  (owing  to  a  scarcity  of  food  ^u™jn  "0*^41,^1, 

there),  the  captain  was  refused  permission  to  forward  it  to  port  of  dcstina- 

Tentriffey  and,  consequently,  onered  it  for  sale  at  Bermuda :  ultimately 

owing  to  the  low  price  bid,  he  bought  it  in  for  his  owners,  ^^j^*'^"  *^^that 

and  wrote  to  England  to  inform  them  of  what  had  past :  on  **»ey  ^J^^^^"^ 

.  ,.  •  /»  come  into  their 

receipt  of  this  letter  the  assured  gave  mnnediate  notice  of  owners'  hands : 
abandonment.  Subsequently,  the  captain,  having  got  leave  ^j*^.^ t^otaliwa*^' 
to  carry  his  wheat  (toji^ether  with  other  ffoods)  to  Madeira,   on  Roods. 

-       ,  .  .  .  Coloffan  f. 

for  the  benefit  of  the  English  garrison  there,  sailed  to  that  Ix^ndon  Aim. 
inland,  sold  his  wheat,  and  took  in  a  cargo  of  wine,  witli  5  m"  &  sc'i. 
which  he  arrived  in  England,  before  action  brought :    the  ^'• 
assured,  relying  on  their  previous  notice  of  abandonment, 
brought  their  action  for  a  total  loss,  and  the  court  held, 
under  the  circumstances,  that  they  had  a  right  to  recover 
the  whole  amount  they  claimed,  {a) 

Mr.  J.  Bayley  puts  the  case  in  a  very  clear  light :  "  The  Uemark«  on 
destination  is  to  Tencriffe ;  the  ship,  with  the  cargo,  in  her 
course  thither,  is  captured ;  re-capture  follows,  but  not  so  as 
to  enable  the  ship  to  proceed  to  Teneriffe,  for  she  is  sent  to 
Bermuda,  where  she  is  placed  under  an  embargo,  from  which 
she  is  never  released,  except  upon  condition  of  altering  her 
destination  to  Madeira,  Therefore  there  has  been  no  re- 
stitution of  any  part  of  the  cargo,  as  it  regards  the  risk 
insured  to  Tencriffe''  (b) 

An  insurance  on  goods  is  a  contract  to  indemnify  the  as-  Where  ffo..(!«i, 

by  the  peiils 

(«)  Cologan  p.  London  A&s.  Comp..         (6)  Ibid.  A5<j. 
5  Miule  &  Sttl.  447. 
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Constructive  surcd  for  any  loss  he  may  sustain  by  his  goods  being  pre- 

goods,  in  casos  venicdy  hij  the  i>erils  of  the  seas ,  from  arriving  in  safety  at  their 

of  capture,  &c.  ^^^^.^  ^  destination  {d):  if,  therefore,  the  assured  has  ^ven 

inwred  against,  noticc  of  abandonment,  at  a  time  when  the  loss  was  total  by 

vented,  owing  the  forcible  dispossession  of  all  controul  over  his  goods,  he 

Unuin2"Town '  ^^'^^^  "^^  ^^  precluded  from  afterwards  recovering  as  for  a  total 

to  time  of  ac  Iqss,  by  their  being  restored  to  him,  before  action  brought, 

tion  brought,  ,  ,  iii/»i- 

from  arriving  undcr  circumstanccs  whicli  miike  it  utterly  hopeless  tor  mm 
dcs^tinauon''  °  ^^'^'">  ^^  within  any  assignable  period,  to  procure  their  ar- 
this  is  a  case  of  nyal  at  their  destined  port.  Loss  of  the  voyage^  in  this  sense, 
total  loss.  t.  €,  a  practical  and  effective  impossibility  of  ever  sending  the 

goods  on  to  their  port  of  destination,  is,  if  caused  by  the 
perils  insured  against,  a  constructive  total  loss  on  goodsy 
though,  as  we  liave  already  seen,  it  would  not  be  so  on  the 
ship:  this  complete  hopelessness  of  ever  bringing  the  ad- 
venture on  the  goods  to  a  successful  termination  —  this  forced 
termination  of  the  risk  by  the  perils  insured  against  —  is  care- 
fully to  be  distinguished  from  that  mere  temporary  retard- 
ation of  the  voyage  for  the  season,  which,  aa  we  shall  see 
hereafter,  gives  in  itself  no  right  of  abandonment  of  goods, 
except  where,  being  perishable  and  sea-damaged,  it  is  im- 
possible to  send  them  on  in  the  same,  or  any  other,  ship,  and, 
therefore,  necessary  to  sell  them  at  the  port  of  casualty. 

The  following  case  is  an  illustration  of  the  above  prin- 
ciples :  — 
A  neutral  ship        An  American  (neutral)  ship,  having  on  board  a  cai^o  of 
Kritish  port  for  oil,  insurcd  from  New  York  to  Ilavre^  was  seized  on  her 
itearcii,untdhcr  yQy^gg  |)y  ^  British  cruiscr,  and  carried  into  Bristol  on  sus- 

tion  is  declared  picion  of  having  enemy's  goods  on  board :  wliile  she  was 
the  British  tlicrc  detained,  the  British  government  declared  tlie  port  of 
government,       jjavrc  to  bc  in  a  state  of  blockade,  and  it  so  continued  from 

whereupon  the  ^  ./ 

goods,  after  dc-  ij^^f  iij^c  until  the  commencement  of  the  action :    some  time 

cree  of  fcstora" 

tion,  are  sold,  after  this,  a  decree  having  been  made  for  the  restoration  of 
tolhebiockade  ^^^  ^^  *^  ^^^  assurcd,  it  was  given  up  to  their  agents  in  this 
they  cannot  be    country,  wlio  applied  to  the  captain  of  the  ship  to  reload  and 

forwarded;  this  J'  11  i  i 

(d)  Per  Baylcy,  J.,  5  Maule  &  Scl.  455.     Per  Lord   Abinger  in  S  Bingb. 
N.  C.  278. 
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cany  it  on  to  Havre,  which,  however,  he  absolutely  reiiised  Constructive 
to  do,  and  sailed  away  to  New  York,  leaving  the  oil  behind  goods  leases 
him  in  Bristol,   where   it   was  sold,  without    prejudice  to  of  capture,  &c. 
the  rights  of  the  parties:  after  this,  the  assured  brought  his  is  a  case  of  con- 
ftcdon  for  a  total  loss.     He  failed  in  the  action,  because  his  lo^s  on  goods, 
tgents  hod  not  given  notice  of  abandonment  till  too  late :  but  ^^^'  ^  £j^,^ 
had  the  notice  been  duly  given.  Lord  Ellenborough  intimated  283. 
thftthe  might  have  recovered  what  he  claimed,  on  the  ground 
that,  "  although  the  goods  themselves  had  been  ordered  to  be 
restored,  and  were  capable  of  being  so,  yet  the  impossibility  of 
jmseeuUng  the  voyage  to  the  place  of  destination,  which  arose 
daring,  and  in  consequence  of,  the  prolonged  detention  of 
the  ship,  might  properly   be   considered   as   a  loss  of  the 
voyage ;  and  such  loss  of  the  voyage,  on  received  principles 
of  ingumnce  law,  was  to  be  regarded  as  a  total  loss  of  the 
goods  which  were  to  have  been  transported  in  the  course  of 
each  voyage."  (e) 

This  case,  in  fact,  shows,  what  Lord  Ellenborough  stated 
to  be  the  true  doctrine  on  another  occasion,  ^^  that  a  total 
hns  of  the  cargo  may  be  effected  by  a  total  and  permanent 
ino^acity  in  the  ship  to  perform  the  voyage,  for  that  is  a 
destraction  of  the  contemplated  adventure. "  (f) 


Abt.  2.  Cases  tvliere  the  Goods  cannot  be  transhipped,  or  are 
reduced  to  such  a  State  as  not  to  be  worth  forwarding  — 
Bight  of  Master  to  sell  the  Cargo. 

\  394.  Where  the  original  ship  is  disabled  in  the  course  Constructive 

of  the  voyage,  and  no  other  can  be  procured  at  the  port  of  goods rwhcre 

the  casualty,  or  any  neighbouring  port,  the  master  has  a  ^***^y  *'^'®*", 

right,  where  the  cargo  is   of  a  perishable  nature  and  sea-  cannot  be  for- 

damaged,  to  sell  it  at  such  port,  for  the  benefit  of  all  con-  or^masteTto*^  * 

cemed;  and  the  assured  on  goods,  in  like  case,  may  abandon,  ■^^*_**|^^^°'_ 

•nd  recover  as  for  a  total  loss.     Where,  however,  the  original  General  prin- 

ciples  as  to  con- 
structive total 
,  ^  _  loss  on  goods 

(<)  Barker  v.  Blakea,  9  East,  283.  (/)  In  Anderson  i;.  Wallis  2  MAule 

&  Set.  240. 
4   C 
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Constructive      ship  Can  be  repaired,  with  any  prospect  of  sending  on  the 

totul  loss  on  ,  .  /,  .      .  Ill 

goods:  where  cargo,  or  what  remams  of  it,  in  a  marketable  state  to  its 

daraLffIi!d,'and  P^^  ^^  destination,  or  where  another  ship  can  be  procured, 

caiinot  be  for-  either  at  the  same  or  a  contiguous  port,  without  any  very 

of  master  to  extraordinary  delay  or  sacrince,  tlie  master  is,  at  all  events, 

se  t  e cargo,  empowered,  if  not  bound,  to  send  it  on;  and  he  certainly 

by  reason  of  j^^^g  ^^  rlj^ht,  in  such  casc,  to  scll ;  nor  can  the  assured  on 

sea- damage,  o     '  y  y 

where  the  ori-    goods  abandon  and  recover  as  for  a  total  loss. 
disabled,  and  If  the  cargo  bc  imperishable,  or,  though  perishable,  not 

transi^fpped  ^or  ^  sea-damaged  as  to  be  in  danger  of  being  spoiled  or  de- 
are  not  worth     strovcd  bv  the  delay,  the  mere  impossibility  of  repairing  the 

theexpenseof         .    .      ,     ,  .  "         .  .1  •      ^.  ^  A       \u 

transhipment,    origmal  ship,  or  procuring  another,  in  time  to  sencL  on  the 

cargo,  so  as  to  save  the  season,  will  not  entitle  the  master  to 
sell,  nor  the  assured,  on  abandonment,  to  recover  as  for  a  total 
loss :  mere  loss  of  the  vovajce  for  the  season  is  never  a  oon* 
structivc  total  loss  on  imperishable  goods,  and  can  only 
become  so  in  the  case  of  perishable  goods,  when  they  are  so 
sea-damaged  that  to  keep  them  till  they  can  be  sent  on 
would  involve  their  being  destroyed,  or  rendered  worthless 
for  all  merchantable  purposes.  If,  indeed,  a  perishable  cargo 
is  reduced  by  sea-damage  to  such  a  state,  at  the  intermediate 
port,  that,  if  sent  on  to  its  port  of  destination,  it  would  perish 
before  arriving  there,  from  the  progress  of  rapid  putrefaction, 
the  master  is  justified  in  selling,  and  the  assured  may  re- 
cover a  total  loss,  even  without  notice  of  abandonment, 
although  the  original  ship  mag  not  be  disabled,  but  capable  of 
being  repaired  so  as  to  take  on  the  cargo. 
Doctrine  of  All  thc  circumstanccs,  in  fact,  are  to  be  considered ;  and  the 

tai  io8s,Vnd  ^  truc  doctrinc  appears  to  be,  that  the  master  cannot  sell,  nor  the 
right  of  sale  on  assurcd  recovcr,  as  for  a  constructive  total  loss,  if,  upon  the 

sea-damaged  ... 

goods  as  de-       wholc,  it  IS  reasonable,  taking  into  view  the  nature  and  actual 
the  cases.  State  of  the  cargo,  together  with  the  time,  expense,  and  risk  of 

procuring  the  means  of  sending  it  on,  that  the  master  should 
hire  another  vessel  for  that  purpose,  or  keep  it  till  the  original 
ship  can  be  repaired :  if  it  is  not  reasonable  that  he  should 
do  this — if,  that  is,  a  prudent  owner  being  on  the  spot,  and 
uninsured,  would,  in  thc  exercise  of  the  best  and  soundest 
judgment  that  could  be  formed  under  the  circumstances,  rather 
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adl  the  cargo  at  the  place  of  the  casualty  than  attempt  to  ConstmcUvc 
forward  it,  the  sale  by  the  master  will  be  justifiable,  and  the  goods :  vhcre 
aBBiued,  on  giving  timely  notice  of  abandonment,  may  recover  d^^^^*^^*^ 

as  for  a  total  loss.  cannut  be  for- 

The  general  right  of  the  master  to  sell  has  been  no  where  of  master  to 
better  stated  than  by  Lord  Stowell  in  the  case  of  the  Grati-  '^^^^J"_^'*\ 
tndine:  ''Suppose  the  case  of  a  ship  driven  into  port  with  a  Right  of  master 

.  ,    ,  •  ^'^  ,  ^   ,  ,  ,  ^  ,  to  sell  as  laid 

penabable  cargo,  or  suppose  the  vessel  unable  to  proceed,  or  down  by  Lord 

to  stand  in  need  of  repairs :  what  must  be  done  ?   The  master  GwtUudrul!** 

in  rach  case  must  exercise  his  judgment,  whether  it  would  be 

better  to  tranship  the  cargo,  if  he  has  the  means,  or  to  sell 

it:  he  is  not  bound  to  tranship ;  he  inay  not  have  the  means 

rf  transhipment ;  but  even  if  he  has,  he  may  act  for  the  best 

in  deciding  to  sell,     ijf  he  has  not  the  means  of  tranship- 

wtntf  he  is  under  an  obligation  to  sell  the  cargoy  unless  it  can 

ie  said  that  he  is  under  an  obligation  to  let  it  perish  (g) : " 

and  the  general  right  of  the  master  to  tranship,  even  at  an 

incretsed  freight,  has  since  been  fully  recognised  in  English 

bw  by  the  case  of  Shipton  v,  Thornton  (A),  and  the  doctrine   Right  (or 

Mated  to  be  that,  in  all  cases  where  the  original  ship  is  forced  fo"lranli!^!^'^ 

into  a  port  of  distress,  and  is  there  found  to  be  so  disabled  as  '■»<*  down  by  ' 

to  be  inci^ble  of  taking  on  her  cargo,  the  master  has  the  in  Shipton  v. 

light,  from  his  character  of  agent  for  the  merchant  shipper,   ^^*'''*^"' 

which  is  forced  upon  him  by  the  necessity  of  the  case,  to  act 

in  the  port  of  distress  for  the  best  interests  of  all  concerned  ; 

tnd  to  this  end  he  has  power  and  discretion  conceded  to  him 

adequate  to  the  trust,  and  requisite  either  for  the  transliip- 

nent  and  forwarding  of  the  cargo  to  the  port  of  destination, 

«*,  where  that  is  impossible  consistently  with  a  due  regard  to 

the  interests  of  all  concerned,  to  sell  or  otherwbe  dispose  of 

it  It  the  port  of  distress. 

The  following  cases,  as  far  as  they  relate  to  the  sale  by  the 
master,  are  illustrations  of  the  above  principles :  as  far  as  they 
idate  to  the  right  to  recover  as  for  a  constructive  total  loss, 
they  depend  on  those  already  established  in  the  case  of  the 
ship. 

(s)  F^  Lord  Stowell  in  The  Grati-         (A)  Shipton  p.  Thornton,  9  Ad.  & 
todjne.  S  Rob.  240.  Ell.  314. 
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Constructive 
total  loss  on 
goods:  where 
they  arc  sea* 
damaged,  and 
cannot  be  for- 
warded—  right 
of  master  to 
sell  the  cargo. 

It  makes  no 
difference  as  to 
the  right  of 
sale,  or  the 
totality  of  the 
loss,  w  hether 
the  goods  are 
warranted  free 
from  average 
or  not. 

Where  ship 
was  irreparably 
disabled,  and 
the  tchoJe  cargo 
could  not  be 
forwarded 
— this  was  held 
a  constructive 
total  loss  of 
cargo  by  I^rd 
Mansfield  in 
JVIanning  v. 
Newenham, 
3  DoujtI.  ISO. 


It  may  be  remarked^  that  in  most  of  the  cases  where  the 
goods  sold  have  been  of  a  perishable  nature,  they  have  also 
been  warranted  free  of  average  by  the  memorandum :  as  to 
this,  we  must  repeat  the  observation  before  made,  that  the 
warranty,  to  be  free  of  average,  makes  no  difference  in  this 
country  (i),  in  considering  whether  the  loss  be,  on  principle, 
total  or  only  partial ;  although,  from  the  greater  interest  which 
the  assured  has  in  such  cases  to  convert  a  partial  into  a  total 
loss  {as  otherwise  the  warranty  would  preclude  him  from  rf- 
covering  any  thiny),  the  circumstances  on  which  he  relies,  as 
proving  the  totality  of  the  loss,  are  to  be  watched  with 
greater  suspicion  and  a  closer  scrutiny. 

One  of  the  first  cases  in  English  law  where  the  point 
arose  upon  the  right  to  recover  as  for  a  total  loss  by  sale 
of  cargo  abroad,  was  Manning  v.  Newenham,  in  which  the 
insurance  was  upon  a  Dutch  ship.  Iter  freight  and  cargo^  war- 
ranted  free  of  average^  from  Tortola  to  London.  The  ship, 
soon  after  sailing,  became  so  leaky,  that  she  was  forced  to  put 
back  to  Tortola  in  distress,  where,  on  survey,  she  was  found 
to  be  in  such  a  state  that  she  could  not  be  repaired,  so  as  to 
carry  on  her  cargo,  either  at  Tortola  or  at  St  Tliomas's,  which 
is  the  next  island,  and  was  accordingly  condemned  and  sold. 
The  cargo,  which  consisted  of  sugars,  was  then  examined,  and 
found  to  be  only  damaged  to  a  very  trifling  extent :  but  there 
were  no  ships  then  at  Tortola  in  which  thie  whole  could  have 
been  sent  on,  though  a  great  part  might  have  been  forwarded 
by  two  vessels  then  in  the  harbour :  instead,  however,  of  for- 
warding any,  the  whole  was  sold  by  order  of  the  assured  at 
Tortola,  where  it  realized  within  700/.  of  1 2,000/.,  the  sum  at 
which  it  was  valued  in  the  policy :  two-thirds  were  bought 
ill  on  account  of  the  owners,  and  had  not  arrived  in  England 
at  the  time  of  action  brought :  under  these  circumstances  the 
assured,  who  had  given  due  notice  of  abandonment,  claimed 
to  recover  as  for  a  total  loss :  the  jury  gave  him  a  verdict  for 
the  whole  amount,  which  the  court,  on  motion  for  a  new  trial. 


(t)   It   is  different  in   the   United     structire  total   loss  on  memorandnm 
States,  where  there  can   be  no  con-     articles. 
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refused  to  disturb,  (j)    Lord  Mansfield  put  the  decision  of  Constructive 
the  court  upon  this  short  ground :  "The  ship  has  received  an  goods:  where 
irreparable  hurt  within  the  policy  ;  this  drives  her  back  to  Tor^  *^*^y  are  sea- 

^  X         ^  damaged,  and 

tdoj  and  there  is  no  ship  to  be  had  there  which  could  take  the  cannot  be  for- 

whole  eargo  on  boards  (A)  of  master  to 

It  seems  questionable  whether,  even  upon  the  ground  thus  sell  the  cargo, 

stated  by  Lord  Mansfield,  the  case  would  now  be  regarded  as  Ground  of 

Qecision. 

an  authority ;  for  subsequent  decisions  have  shown,  that  the   Remarks  on 
mere  inability  to  tranship  the  whole  cargo  will  not  make  a  Manning  »'• 

■^  *  Newenham; 

constructive  total  loss :  though  all  the  sugars  could  not  have  ttiMe,  it  cannot 
been  sent  on  by  the  two  ships  then  at  Tortola,  yet  a  consi-  g,  a*n  aut"hority : 
derable  portion  of  them  might :  it  does  not  apjiear  that  any  inability  to  send 
effijrts  had  been  made  to  procure  ships  elsewhere ;  nor  that  cargo  will  not 
the  sugars  had  been  so  far  sea-damaged  as  to  have  been  in  ^"'^  *  ^  *    ^  ^' 
any  danger  of  becoming  unmarketable,  if  kept  till  such  time 
as  ships  could   have  been   procured  for  forwarding   them. 
Upon  the  whole,  therefore,  it  appears  better  to  consider  the 
case  overruled,  than  to  endeavour,  by  a  forced  construction, 
to  reconcile  it  with  the  more  recent  authorities. 

In  the  case  of  Milles  r.  Fletcher,  which  has  been  already  a  perishable 
considered  with  reference  to  the  sale  of  the  ship,  the  facts  as  ^JJ^  ™*y  ^^ 
to  the  cargoy  which,  as  in  the  last  case,  consisted  of  sugars,  master  if,  in 
were  these :  the  captors  had  plundered  part ;  of  that  which  an  embargo  at 
remained,  when  the  ship  was  brought  into  New  York  by  the  u^^i  P^;l;J'here 
recaptors,  fifty-seven  hogsheads  were  damaged ;  and  the  whole,  *>eing  no  store- 
{rom  the  leakiness  of  the  vessel,  was  in  a  perishable  state :  in  must,  if  not ' 
order  to  repair  the  ship,  it  was  necessarily  landed ;  but  there  ^x^months^on 
were  no  storehouses  in  which  it  could  be  placed,  and  an  embargo  ^'^  » *«a^y 
was  Uid  on  at  New  York,  which  would,  at  any  rate,  have  loss  is  construe- 
prevented  its  being  sent  on  to  London  (its  port  of  destination,  jj[^f^  I    ' 
where  it  was  to  have  arrived  in  July)  until  December :  under  }*^*etciier, 

...      .  Dougl.  i>32. 

these  circumstances  the  master  sold  the  cargo  on  the  spot ; 

0)  Manning  e.Newenham,  3  Dougl.  (k)  Park  on  Ins.  368.  8th  ed.;  and 

ISa    9  Camp.  623.  note  (a).     Park  see  the  remarks  of  Ix>rd  Ellenborough 

on  Ins.  368.  Stb  ed.     Mar&hall  on  Ins.  on  this  case   in   giving  judgment   in 

595.    The  statement  of  the  facts  in  Anderson  o.  Wallis,  2   Maulc  &  Sel. 

these  difiercot  reports  is  rather  con-  246. 
lirting,  especially  as  to  the  condition 
of  the  cargo  on  survey. 

'  4  c  3 
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Construclire 
total  loss  on 
floods;  where 
they  are  sea- 
damaged,  and 
cannot  be  for- 
warded— right 
of  master  to 
sell  the  cargo. 

Mere  retarda- 
tion or  lo88  of 
the  voyage  for 
the  eeaeon  is 
never  a  con- 
structive total 
loss  on  tm- 
perishcMe 
goods,  and  only 
so  on  perUhcMe 
goods,  when 
they  are  so 
sea-damaged, 
that  they  may 
be  spoiled  if 
kept  till  they 
can  be  for- 
warded. 


Ix>ss  of  the 
voyage  for  the 
Keason  by  the 
disability  of 
the  original 
ship :  held  not 
a  constructive 
total  loss  on  a 
cargo  of  copper^ 
iron,  and  naUs, 

Anderson  r. 
Wallis, 
2  M.  &  Sel. 
240. 


and  Lord  Mansfield  held  the  sale  justified,  and  the  loss  con- 
structively total:  this  decision  seems  to  agree  with  all  the 
cases ;  and  indeed  the  question  of  Lord  Mansfield  seems  un- 
answerable. **  What,  shall  a  cargo  which  was  intended  to 
arrive  in  London  in  July,  be  kept  in  a  perishable  state  at  New 
York,  in  a  leaky  vessel^  till  December  ?"(/) 

In  both  these  cases  Lord  Mansfield  lays  considerable  stress 
upon  the  loss  of  the  voyage  for  the  season^  as  one  of  the  cri- 
teria for  determining  whether  the  sale  was  justified,  and  the 
loss  constructively  total :  the  two  following  cases,  however, 
clearly  establish  the  position,  that  the  mere  loss  or  retardation 
of  the  voyage  for  the  season,  owing  to  the  disability  of  the 
original  ship,  and  the  impossibility  of  at  once  procuring  others 
to  forward  the  cargo,  tiever  gives  the  right  of  sale  or  aban- 
donment in  the  case  of  imperishable  goods,  and  only  does  so 
in  the  case  of  perishable  commodities,  when,  from  the  sea 
damage  they  have  already  sustained,  it  appears  in  the  highest 
degree  probable  that  they  will  be  totally  destroyed,  or  spoiled 
as  merchantable  articles,  if  kept  at  the  port  of  distress  till 
they  can  be  forwarded :  in  this  latter  case  the  master  may 
sell,  and  the  assured  abandon,  not  because  the  vojrage  has 
been  lost  or  retarded,  but  because,  in  the  language  of  Lord 
Ellenborough,  "  the  goods  themselves  have  received  some 
material  damage,  operating  a  destruction  of  the  thing 
insured."  (m) 

**  Copper f  irony  and  nails ^^  were  insured,  *^  free  of  average^ 
from  London  to  Quebec.  The  ship,  which  sailed  late  in  the 
autumn,  was  compelled,  by  tempestuous  weather,  to  put  bock 
and  run  into  the  port  of  Kinsale,  where  she  was  surveyed, 
and  found  to  be  so  damaged,  that  she  could  not  be  repaired 
in  time  to  reach  Canada  that  season ;  nor  could  any  ship  be 
procured,  either  in  Kinsale  or  Corky  in  which  to  send  on  the 
cargo  till  the  next  spring :  on  the  result  of  the  survey  being 
known,  the  assured  gave  notice  of  abandonment,  and  the 
cargo,  which  had  been  only  damaged  to  a  very  trifling  extent^ 
was  sold  at  Kinsale  by  their  orders.     The  court  held,  on  the 


(/)  Milles  17.  Fletcher,  Dougl.  232.  (m)  5  Maule  &  Sel.  57. 
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principles  already  indicated,  that,  under  these  circumstances,  Constructive 

the  MBured  could  not  recover  as  for  a  total  loss ;  for  this  was  goods :  where 

a  mere  temporary  retardation  of  the  voyage,  not  at  all  tend-  jamaffed  ^nd 

inff  to  the  destruction  of  the  thing  insured,  (n)  cannot  be  for- 

^  ^  ^  '^^  ^    ^     ^  warded right 

And  the  decision  of  the  court  was  the  same  in  the  follow-  of  master  to 
ing  case,  where  the  thing  insured,  thotigh  perishable  in  its  oton  ^_^^  ^^J^^L. 
wtxre^  was  yet  not,  infact^  so  sea-damaged  as  to  render  it  likely  ^""®  decision 
blespoUedf  if  kept  till  it  could  be  forwarded.     The  insurance  Jionr,  not  being 
W9B  on  flour  (o\  warranted  free  of  average,  from  Waterford  as  to  be  spoiled 
to  St  John's,  Newfoundland :  the  ship,  as  in  the  last  case,  ^^  **^®  '^^'^y- 
had  sailed  in  October,  and  was  compelled  to  put  back,  in  jr^ch.  Ass. 
distress,  into  Cork,  where,  on  survey,  she  was  found  so  dis-  ^^^  ^^  ^^ 
lUed  as  to  be  obliged  to  be  broken  up  and  sold,  and  the  flour, 
which  had  been  taken  out  of  her  and  surveyed/  was  found  to 
be  very  little  damaged,  and  might  have  been  safely  kept  at 
Coik  till  the  spring,  when  it  might  have  been  forwarded  to 
its  destination :  instead  of  so  keeping  it,  however,  the  assured 
had  it  sold,  and,  having  given  notice  of  abandonment,  claimed 
to  recover  as  for  a  total  loss :  the  court,  as  in  the  hist  case, 
and  upon  the  same  grounds,  held  that  the  loss  was  only 
partial,  (p)    '*  Here,"  said  Lord  Ellenborough,  '*  was  a  re- 
tardation of  the  adventure  only ;  it  is  stated  that  the  cargo 
eonld  not  have  been  forwarded  till  next  spring,  that  is,  it 
m^ht  have  gone  then,  for  it  is  not  to  be  supposed  that  at 
such  a  port  as  Cork  there  would  not  be  some  vessel  to  be  found 
for  the  next  season,  to  forward  the  cai'go  to  St.  John's — nor 
cm  I  necessarily  infer  that  the  flour  would  be  changed  in 
quality  and  condition  by  the  delay,  from  November  to  April, 
90  as  to  incur  any  material  damage  operating  the  destruction 
4 the  thing  insured.^\q) 

On  the  same  principle,  where  a  case  of  cutlasses  was  sold  Van  Omeron  r. 
by  the  master  at  an  intermediate  port,  from  the  impossibility,  ^  Cumpb.  4i. 
owing  to  contrary  winds  and  the  necessity  of  keeping  with 

(■)  Andenon  o.  Wallis,  2  Maule  &  out  of  the  question),  warranted  free  of 

Wi  240.  aTeragc,**  55. 

(o)  Btrk  was  also  included  in  the         (/>)  Hunt    v.    Royal    Exch.    Ass. 

Micy;  but  as  to  »<  no  question  was  Comp.,  5  Maule  &  Sel.  47. 
"^  **  This  must  be  considered  as  a         {q)  5  Maule  &  Sel.  55. 
V^^  on  jUmr  only  (ior  the  pork  is 
• 
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Constructive 
total  loss  on 
goods  :*  where 
they  are  sea- 
damaged,  and 
cannot  be  for- 
warded— right 
of  master  to 
sell  the  cargo. 

Wilson  r.  Mil- 
lar, 2  Stark.  1. 

Sale  of  cargo 
at  an  inter- 
mediate port, 
without  wait- 
ing to  see 
whether  the 
original  ship 
mij^^ht  not  have 
been  manned, 
or  repaired,  or 
other  ships  pro- 
cured to  for- 
ward it :  held 
not  justifiable. 
Underwood  v. 
Robertson, 
4  Campb.  138. 


Although  the 
original  ship  be 
disabled,  yet, 
if  means  of 
transhipment 
exist,  either 
immediate  or 
eventual,  and 
the  goods  can 
l>e  either  kept 
or  sent  on,  with 
a  probability  of 
reaching  tlu'ir 


convoy,  of  carrying  them  on  in  his  own  ship  to  their  port  of 
destination,  this  sale  was  held  not" justified  (r) ;  and  the  deci- 
sion was  the  same  where  a  cargo  of  **  crates,  earthenware,  and 
Indian  blues/*  destined  for  the  African  trade,  were  sold  by 
the  master  at  the  Bermudas  (whither  his  ship  had  been 
carried  after  capture  and  recapture),  because  he  had  lost  all 
his  boats,  which  are  necessary  for  the  barter  trade,  and  could 
not  get  a  sufficient  complement  of  hands  (i) 

On  the  same  ground,  it  was  held  that  underwriters,  on  goods 
insured  from  London  to  Demerara,  were  not  liable  as  for  a 
total  loss,  where  the  ship,  being  captured  and  recaptured,  was 
sent  into  St.  Thomas,  stript  of  all  her  hands,  and  the  caption, 
not  being  able  on  his  arrival  there  to  procure  a  fresh  crew, 
or  otherwise  to  raise  money  to  pay  the  salvage,  upon  this 
ground,  immediately  (within  three  days  of  his  arrival)  sold  the 
ship  and  cargo,  and  broke  up  the  adventure  {t) :  Lord  Ellen- 
borough  remarked,  that,  although  he  could  not  at  first  procure 
a  competent  crew,  he  ought  to  have  waited  a  reasonable  time 
for  that  purpose :  ships  that  came  in  might  have  spared  him 
assistance,  or  seamen  might  possibly  have  been  obtained  from  the 
neighbouring  island.  ^^  It  does  not  satisfactorily  appear  that 
he  might  not  have  raised  the  money  by  drawing  on  his  owners 
or  hypothecating  the  ship.  Even  if  the  ship  was  prevented 
from  completing  the  voyage,  it  does  not  appear  that  the  goods 
might  not  have  'been  forwarded  to  their  place  of  destination 
by  other  vessels." 

The  following  cases  show,  that  if  means  of  transhipment 
exist,  either  immediate  or  eventual,  and  the  goods  can  either 
be  at  once  sent  on,  or  kept  for  future  transhipment,  without 
danger  of  being  spoiled  by  the  progress  of  decay  arising  from 
sea  damage,  and  with  the  prospect  of  reaching  their  destina- 
tion in  a  marketable  state  —  the  master  is  bound  to  tranship 
or  keep  them;  at  all  events,  he  cannot,  by  electing  to  sell,  give 
the  assured  a  right  to  recover  as  for  a  total  loss. 


(r)    Van    Omeron    r.    Dowick,    2         if)    Underwood    ©.    Robertson,     4 
imp.  41.  Camp.  13S. 


Camp 
(«)  Wilson  t>.  Millar,  2  Stark.  1. 
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A  cargo  of  wheat  was  insured,  "  free  of  average,"  from  Constructive 

London  to  Lisbon :  the  ship  was  so  damaged  in  the  Downs,  goods :  where 

that  she  was  forced  to  run  into  Dover,  where,  on  survey,  she  dlm^eVand 

was  foond  to  be  wholly  disabled  from  pursuing  her  voyage,  cannot  be  for- 

,  111      warded — right 

except  at  a  cost  greater  than  her  repaired  value :  the  whole  of  master  to 
cargo,  consisting  of  1160  quarters,  having  been  landed,  it  was  '®_!***L^*!.^*^ 
found  that  400  only  were  dry,  700  were  wetted,  but  were  vp^  of  destina- 

,  ,  .  t»on  in  a  mar- 

kik  dried,  and  the  residue  was  wholly  spoiled :  on  this  state  ketable  state— 
of  facts  Lord  Ellenborough  said  (in  reference  to  the  case  of  ^^^  ™^^  nor*'*" 
Mannimr  v.  Newenham,  which  had  been  cited,  as  in  point,  for  the  assured 

°  ^     ,  make  It  a  con- 

the  pkintiff),  ^^  I  accede  to  that  case ;  and  if  it  shall  be  proved  stuctivc  total 
&at  the  voycye  here  was  not  worth  pursuing ^  and  that  there  wiisonc.  Royal 
wrf  no  means  of  pursuing  it,  I  think  this  must  be  considered  ^'**^^-  ^"• 
a  total  loss :  "  as,  however,  in  the  further  course  of  the  trial,  2  Campb.  623. 
it  appeared  that  at  the  time  of  the  casualty  there  was  a  brig 
bfing  in  Dover  harbour ,  in  which  the  wheat  might  have  been 
tent  an  to  Lisbon,  Lord  Ellenborough  said  he  was  clearly  of 
opinion,  on  this  additional  evidence,  that  the  action  could 
not  be  maintained  for  a  total  loss,  (u) 

The  following  case   shows  that,  though  at  one  time  the  Though  at  one 
state  rf  the  cargo  was  such  as  to  give  a  right  of  abandonment,  ^^^^^  ^^^J^\ 
jet  if  the  right  be  not  then  exercised,  and  any  part  of  the  suchastojus- 
csigo  be  afterwards  recovered  in  such  a  state,  that  it  may  be  ment  (as  in 
sent  on  in  a  marketable  condition  to  its  port  of  destination,  <^^  of  *"*>n;er- 

*  '    sion},  yet,  it 

and  there  are  opportunities  of  so  forwarding  it,  the  assured  such  right  be 
cannot  direct   a  sale,  and  treat  the   loss  as  constructively  cised,  and  part 

total  ofit  be  after- 

wards  reco- 

Part  of  a  cargo  of  wheat  was  insured,  "free  of  average,  "  ?^ered,  so  that 

it  can  be  sent 

(but  without  the  exception,  unless  stranded)  from  Waterford  on  in  a  market- 
to  Liverpool :  in  going  down  the  Waterford  river  the  ship  Lsured  wnnot 
Btnick,  and  filled  so  fast   that,  to   save  her    from  sinkinff,  sell  and  recover 

*^     as  for  a  total 

me  was    run   ashore    on   a   bank,    where    she    was    com-  loss. 
iJetely  under  water  at  every  high  tide :  in   the  course  of  «"^®[^"  *': 
about  a  month,  by  the  exertions  of  the  master,  the  whole  of  Comp.,  7  East, 
the  cargo  was  got  out  in  a  sea-damaged  state :  of  that  portion 
of  the  cargo  which  was  the  subject  of  the  insurance,  part  was 


(«)  Wilson   o.   Royal   Ezch.  Ass.  Comp.,  2  Camp.  623. 
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Constructive 
total  loss  on 
goods :  where 
they  are  sea- 
damaged,  and 
cannot  be  for- 
warded — right 
of  master  to 
sell  the  cargo. 


Thompson  v. 
Koyal  £zch. 
Ass.  Comp., 
16  Cast*  214. 


wholly  spoiled,  but  about  two-thirds  were  kiln-dried,  and 
might  have  been  sent  on  to  Liverpool  in  a  marketable  state 
as  wheat,  by  a  vessel,  which  sailed  thither  about  two  months 
after  the  casualty,  and  by  which  that  part  of  the  cargo 
which  belonged  to  other  shippers  was  actually  forwarded. 
The  agent  of  the  assured,  however,  instead  of  so  forwarding, 
sold  it  at  Waterford ;  and  the  assured  brought  his  action  for 
a  total  loss.  The  question  of  his  right  to  recover  was  con- 
sidered mainly  with  reference  to  the  time  at  which  he  had 
given  notice  to  abandon.  Lord  EUenborough,  however, 
plainly  intimated  that,  although  the  assured  might  have 
treated  the  case  as  one  of  total  loss  while  the  wheat  remained 
submerged  in  the  water,  yet  that  the  loss  had  ceased  to  be 
total  when  the  wheat  had  been  in  fact  got  out,  and  might 
have  been  forwarded  in  a  marketable  state,  {v)  On  the  same 
ground,  in  a  case  where  the  ship  was  wrecked  at  her  port  of 
landing,  but  her  cargo,  consisting  of  tobacco  and  sugars,  in- 
sured "  free  of  average,"  was  all  got  on  shore  and  saved, 
though  in  a  very  damaged  state,  but  it  did  not  appear,  though 
the  original  ship  was  disabled  and  obliged  to  be  broken  up, 
that  what  was  saved  of  the  cargo  might  not  have  been  for- 
warded in  other  vessels  —  Lord  EUenborough  and  the  Court 
of  King's  Bench  held  tliat  the  assured,  who  had  abandoned, 
could  not  recover  as  for  a  total  loss,  (m?) 


If,  however, 
the  cargo  can- 
not be  sent  on, 
with  any  hopes 
of  arriving  in  a 
merchantable 
state  at  its  port 
of  destination, 
it  may  be  sold 
and  abandoned, 
although  means 
may  exist  for 
its  tranship* 
TQcnt 


§  395.  Although,  however,  the  original  ship  be  capable 
of  repair,  or  means  of  transhipment  are  readily  procurable, 
the  master  is  not  bound  to  tranship,  for,  as  Lord  Stowell 
says,  ^'even  in  such  case  he  may  act  for  the  best  in  de- 
ciding to  sell  (x) :  "  if  the  cargo  be  so  damaged,  as  not  to  be 
in  a  merchantable  state  at  the  time  of  the  casualty  —  if  it  is 
certain  that,  if  sent  on  to  its  port  of  destination,  it  will  be 
destroyed  by  putrefaction,  arising  from  sea  damage,  before 


(v)  Anderson  v.  Royal  Exch.  Ass.  Comp.,   16   East,   214;  and   aee  the 

Comp.,  7  East,  S8.     See  the  effect  of  comments  of  Lord  Abinger  on  this 

this  case  as  given  by  Lord  Abinger,  3  case  in  Roux  v.   Salvador,  3  Bingh. 

Bingh.  N.  C.  280.  N.  C.  280. 

(tr)  Thompson  v.  Royal  Exch.  Ass.  («)  3  Rob.  240.     Sec  onle,  p.  1 1 24. 
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arrlTing  there  —  if,  in   short,  considering  the   nature   and  Constructive 

condition  of  the  cargo,  and  the  cost  of  transhipment,  a  pru-  goods :  wiicrc 

dent  owner,  if  uninsured  and  on  the  spot,  would,  in  the  jam  "edraiid 

exercise  of  a  sound  discretion,  rather  sell  than  tranship,  the  cannot  be  for- 

■i'iii-«/»i  11       warded — right 

aueby  the  master  or  the  assured  will  be  justified,  and  the  of  master  to 
ktcr  may  recover  as  for  a  constructive  total  loss.  !!_  1**_!*'^?1 

The  following  cases  illustrate  this  position :  —  A  cargo  of  Ship  driven 
sogars  was  insured, /ree  ofaveragcy  from  Liverpool  to  Calais  :  ^l\^^  i^dinff 
the  ship  was  forced  to  put  back  to  Liverpool  in  a  totally  po»'.t,  with  a 
dittbled  state,  and  the  sugars,  having  been  necessarily  un-  cargo,  no  part 
losded,  were  found,  on  survey,  to  be  so  sea-damaged,  that  owing^to  sea- 
M  part  of  them  was  in  a  merchantable  state,  and  that  they  damage,  is  in  a 
ooold  not  have  been  sent  on  except  as  damaged  goods,  though  state— such 
ahipe  might  easily  have  been  procured  to  forward  them  in  b^'forwwdJdl!* 
that  state.     Under  these  circumstances,  the  sugars  were  sold  but  may  be 

^  ^      ^        sold  and  aban- 

at  Liverpool,  where  they  realised  within  a  third  of  their  in-  doned,  though 
twa  price ;  and  the  assured,  who  had  given  due  notice  of  ho^e^ccn'sen^ 
abandonment,  claimed  to  recover  as  for  a  total  loss.     Chief  °?- 

Ocmon  V. 

J.  Gibbs  told  the  jury,  at  the  trial,  that  the  assured  would  lioyai  Exch. 
not  be  justified   in   abandoning,  unless   the  property   was  6  Taun^^ssr.  • 
lednced  to  such  a  state,  that  it  could  not  be  applied  to  the  '^  ^^a"**-  92. 
ori^wd  purpose   of  the   voyage;  but   that   they   would   be 
entitled  to  do  so  ^^  if  it  was  not  in  a  proper  condition  for  the 
niarket:"  the  jury  thought  the  sugars  were  not  in  a  fit  state 
to  be  forwarded,  and  found  for  a  total  loss ;  which  verdict  the 
court  refused  to  disturb,  (y) 

The  following  case,  if,  indeed,  it  ought  not  to  be  put 
wholfy  on  the  ground  of  an  acceptance  of  the  abandonment 
ty  the  underwriters^  which  was  mainly  relied  on  by  the 
niajority  of  the  court,  goes  further  than  any  other  authority 
in  English  law,  and  seems  to  show  that,  although  ample 
opportunities  of  transhipment  exist,  and  part  of  the  goods 
are  still  in  a  merchantable  condition,  yet  they  may  be  sold 
ud  abandoned  if,  upon  the  whole,  it  was  better  for  the 
interests  of  all  concerned  not  to  forward  them.     The  facts 


(y)  GcmoD  o.    Royal   Exch.  Ass.     6  Taunt  387.    2  Man<h.  Rep.  92. 
Comp.  at  N.  P.   Holt,  52.  in  Banc. 
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Constructive  of  the  casc  wcre  these :  a  cargo  of  cape  wines,  consisting  of 
goods ;  wiierc  24 1  pipcs  and  7 1  hogsheads  (of  the  invoice  value  of  nearly 
they  are  sea-      8000/.\  wa3  insured  (but  witliout  any  warranty  to  be  free  of 

damaged,  and  ^^  ^  j  ;7  ^  ^ 

cannot  be  for-     average)  from  the    Cape   to   Bristol,  Liverpool,  or  Dublin : 

warded — riifht 

of  master  to  had  the  ship  arrived  safely,  the  assured  intended  to  have 
sell  the  cargo,  j^nded  100  pipcs  at  Bristol,  and  to  have  sent  on  the  re- 
A  cargo  of        mainder  to  Dubliny  which  was.  therefore,  the  ultimate  port  of 

wines  IS  saved  ^  ^        "^  •         x>  • 

out  of  a  wrecked  destination:  the  ship,  however,  just  before  reaching  Bristol, 
its  ^rts^of  ^  ^^^  driven  by  a  gale  on  to  the  rocks  at  Portishead,  about 
destination,  and  thirteen  milcs  from  that  city,  where  she  bulged,  heaved  over, 

there  found  to  ^  .  .  * 

be  so  damaged,  and,  finally,  lay  in  such  a  position,  that  the  whole  of  her 
part'ofit"uin    ca^go  was  undcr  water  at  high  tide.     The  assured,  imme- 

a  merchantable  diatelv  on  hearing  of  the  casualty,  gave  notice  of  abandon- 
state,  and  "^  ®  "^ '  ^ 

might  easily  be  mcnt,  and  measures  were  then  taken,  with  the  express 
irirbetter  for  sanction  of  thc  underwriters,  to  rescue  the  cargo  :  the  result 
all  concerned  ^y^g^  ^-jj^t  229  pipes  and  67  hogsheads  were  got  out,  of  which 
port  of  casualty  71  pipcs  and  43  hogsheads  were  sound  and  fully  and  17  pipes 
ontoite*portof  ^^^  ^  hogsheads  were  quite  empty;  the  residue  had  either 
ultimate  desti-    partially   leaked,    or   were  more   or   less   damaged   by   sea 

nation :  »««ote,    *  -^  . 

thesaieisjusti-  water,  but  Were  not  in  an  unmerchantable  state;  and  ships 

loss' construe-     might  easily  have  been  procured  to  take  them  on  to  Dublin. 

Vj'^^y  '***^  u       The  parties,  however,  who  had  saved  the  wines,  deeming  it 

rison,  s  Brod.     uuadvisablc  to  scnd  them  on,  advertised  a  sale,  on  the  day 

"'^  *     *      preceding   which  (being  more  than  two  months   after   the 

casualty),  the  underwriters  gave  notice  that  they  would  not 

sanction  such  a  step,  and  it  was,  accordingly,  postponed  for 

another  month,  when,  all  attempts   at  negotiation   having 

failed,    the    wines   were  finally  sold   for   the   gross  sum  of 

4044/.  2*.  6rf.  (rather  more  than  half  the  invoice  price),  and 

for  the  net  sum,  after  deducting  salvage  and  all  expenses,  of 

2570/.  16^.  *6d.      The  sale,  in  the  opinion  of  the  witnesses  for 

both  partiesy  had  been  very  fairly  conductedy  andy  under  the 

circximstancesy  was  the  best  step  for  the  interests  of  all  con' 

cerned.     Upon  the  whole  case,  the  Court  of  C.  Pleas  held 

that  the  plaintiff  was  entitled  to  a  verdict  for  a  total  loss  (r) : 

The  case  was      the  majority  of  the  court  laid  principal  stress  on  the  fact, 

cWcdon an M-  ^^^^  ^^^  conduct  of  the  Underwriters  amounted  to  an  ac- 
ceptance of  the 

{z)  Hudson  r.  Harrison,  3  Brod.  &  Bingh.  97.     6  Moorcy  288. 
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oeptance  of  the  notice  to  abandon,  and,  therefore,  fixed  the  Constructive 
lights  of  the  parties  from  that  time.     Mr.  J.  Kichardson,  goods:  where 
however,  put  his  judgment  on  the  ground  (1),  that,  in  this  j^^^^^V^n'^ 
cue,  there  was  such  a  loss,  as  to  give  the  assured  a  right  of  cannot  be  for- 
aixuidonment  at  the  time;  and  (2)  that  such  right  had  not  of  master  to 
been  devested  by  subsequent  circumstances:  as  to  the  first  °*^" ^^^ ^"^^' 
{KHnt  he  said,  "  When  notice  of  abandonment  was  given  the  abandonment 
ahip  was  on  the  shore  on  her  side,  exposed  to  the  operation  of  wVitera. 
the  wmd  and  tide,  and  at  high  water  the  whole  of  the  cargo  Judgment  of 
wu  immersed  in  the  sea ;  and  it  was  uncertain  whether  she  ardson. 
might  not  perish  with  the  rise  of  every  tide : "  as  to  the 
second  point,  after  remarking  generally  on  the  state  of  the 
caigo,  and  the  opinion  of  all  the  witnesses,  that  a  sale  was 
the  best  measure  for  all  concerned,  he  added,  '*  It  is  material 
to  observe,  that  such  part  of  the  wines  as  were  damaged  by 
the  salt  water  must  have  become  in  a  more  deteriorated  state 
hy  delay y  or  by  sending  them  on  to  Dublin^  their  final  port  of 
destination : "   undoubtedly   this    last   consideration   is   ma--  Remarks  on 
fcrW(a),  and  may,   perhaps,  be  deemed  sufficiently  so  to     ^ 
reoondle  this  case,  on  its  facts,  with  the  other  authorities, 
cren  without  putting  it  exclusively   on  the  ground  of  an 
acceptance  of  abandonment  by  the  underwriter. 

Where  the  original  ship  is  disabled,  and  perishable  goods.   Where  goods 
saved  firom  her  hold,  are  reduced  to  such  a  state  by  sea-  no/AtVi^ifsent 
damage  that  they  would  have  been  worth  nothing ^  if  sent  on,  ti^grefo^e  Mid  • 
and  are  therefore  sold  in  the  foreign  port,  for  less  than  the  *his  is  a  con- 

I  -  ,     .  -  ^  ,  structive  total 

salvage,  this  is  a  clear  case  of  constructive  total  loss,  espe-  loss. 

dally  where  there  are  no  procurable  means  of  transhipment.  (J)  j^*I,'^9  b  &^Crl 

hi  such  case,  in  fact,  there  can  be  little  question   that  ^i^- 
the  assured    may   recover   the  whole   amount    of   the    in-  ^"]!  ^'  ^" 
ronnce,  even  without  notice  of  abandonment :  as  it  is  now  ^  B»ngh.  N.  C. 
settled  that  he  may,  wherever  the- cargo,  being  necessarily 
ludoaded  at  an  intermediate  port  for  the' repairs  of  the  ship, 
M  sold  there  from  the  certainty  that,  if  sent  on,  it  will  perish 
before  arriving  at  its  port  of  destination,  from  the  progress 
of  putrefacCion,  arising  from  previous  sea-damage  ;  and  this, 

(«)  See  Roux  r.  Salfador,  3  Bingh.         (6)  Parry  v.  Aberdein,  9  B.  &  Cr. 
^-  C  266.  41 1.     4  M.  &  RyU  343. 
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Constructive       though  the  Original  ship  is  capable  of  being  repaired  so 
goods :  where    ^^  take  on  the  residue  of  the  cargo,  and  actually  does  so.  (c) 
they  are  sea-  rj^^^  ^^^  ^^j  diflScultv  of  transhipment,  considered  witH 

damaged,  and  •'  r  ^ 

cannot  be  for-     reference  to  the  peculiar  nature  and  actual  state  of  the  cargo, 

warded — right    .  ••      ,       n  /.  .       .  /»         i  i 

of  master  to  IS,  undoubtealy,  a  iau:  circumstance  tor  the  master  to  take 
sell  the  cargo,  jj^^^  consideration  in  determining  whether  to  sell  or  to  fop- 
The  cost  of       ward  the  carco,  as  is  well  shown  by  the  two  following  cases 

transhipment,  ... 

as  compared  decided  in  the  United  States:  —  A  cargo  of  coffee,  suffor, 
bable  worSTof  ^^^  ^^^>  was  landed,  without  damage,  after  the  wreck  and 
f^^  ®"'?5  *^       t^t^'  disability  of  the  ship,  on  the  coast  of  Virginia,  about 

lorwarQeQf  is  a 

circumstance  forty  milcs  from  the  port  of  Norfolk,  to  which  port  the 
into  the  mas-  master  might  have  transported  it  by  land,  and  thence  for- 
ter*s  considera-   warded  it  to  its  Dort  of  destination  by  another  vessel,  at  an 

tion  in  electing  *  ^  ^ 

whether  to  sell   expense  altogether  of  less  than  one-third  of  its  invoice  value: 
rails  ip.  'jjjg^^j^  Qf  doing  so,  however,  he  sold  it  on  the  beach  for 

within  a  fraction  of  that  value :  this  was  held  neither  to  be 

a  rightful  sale,  nor  a  case  of  constructive  total  loss,  (d)    On 

the  other  hand,  where  a  cargo  of  wheat  was  saved  from  a 

stranded  ship,  and  got  ashore  much  damaged,  on  an  open 

beach,  many  miles  from  the  nearest  port,  to  which  it  must 

have   been   transported   partly  along  the  beach,  and   then 

carried  several  miles  in  boats  with  great  hazard,  the  court 

held,  that  these  facts  justified  an  abandonment,  because  the 

master,  as  the  agent  of  the  assured,  was  not,  in  this  case. 

In  such  cases     bound  to  tranship,  {e)    As  Mr.  Phillips  observes,  one  groimd 

the  a^rgTis       ^^  distinction  between  these  two  cases  undoubtedly  was  the 

also  to  be  taken  different  nature  of  the  respective  carc^oes,  the  expense  of 

into  considera-  ^  *  *^^  ... 

tion.  transporting  coffee,  sugar,  and  tea  being  very  trifling,  in 

respect  of  their  value,  in  comparison  with  that  of  transporting 

grain. 

It  makes  no  As  wc  havc  already  seen,  one  ground  of  Lord  Mansfield's 

the  whole  cargo  decisiou  in  the  case  of  Manning  v,  Ne  wenham  was,  that,  though 

wrrded*^*^if"an    P^^^  ^^  ^^®  cargo  might  havc  been  forwarded  by  ships  which 

(c)  Roux  V.  Salvador,  3  Bingh.  N.  («)    f  Trcadwell    v.     Union     Ins. 
C.  266.     4  Scott,  1.  Coinp.,  6  Cowen's  Rep.  27a,  cited  S 

(d)  t  Bryant  v.  Commonwealth  Ins.  Phillips,  326. 
Comp.,  6  Pick.  131.,  cited  2  Phillips, 

326. 
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were  m  port  at  the  place  and  time  of  the  casualty,  yet  the   Cnnstnieiivc 
nlafe  of  it  could  not;  and  the  eainc  point  was  afterwards  goods;  where 
[ftigedoi)  the  attention  of  the  Court  of  King's  Bench  (though  d^^d*^,! 
not  adverted  to  in  their  judgment)  in  arguing  the  case  of  c«nmn  be  for- 
Andenoa  v.  The  Koyal  Exchange  Assurance  Ck>mp&ny.  (/)  of  muter  to 
There  ia  now,  however,  no  doubt  that  this  circumstance  ia  *""  """'  "^'' . 
mtconclQWve  in  detenuiniog  whether  a  sale  by  the  master  paftenn  be 
jg  justifiable,  or  the  loss  on  goods  constructively  total ;  but  coniparatin:l7 
that  if  any  part  of  the  cargo  can  be  forwarded,  with  a  chance  "y,e  "^'^^i 
of  its  arriving  in  a  marketable  state,  and  means  exist  for  its  ^  be  ir«n. 
titneliiptnent,  it  ought  to  be  so  forwarded,  and  cannot  right-  cnniiot  rlgiit- 
fally  be  sold.    Thus,  where  part  of  a  cargo  of  indigo,  shipped    "  ^    ' " 
from  Calcutta  for  England,  was  saved,  without  any  material  Eut  judia 
dutuge,  from  the  wreck  of  the  ship,  and  landed  at  the  Cape  ^  ij'^AiJ. 
of  Good  Hope,  and  there  sold  by  the  master,  instead  of  being  ^i'- 
fiinruded,  as  it  very  shortly  afterwards  might  have  been,  by 
aoather  ship,  the  court  held  that,  as  the  jury  had  found  such 
nle,  under  the  circumstances,  not  to  be  necessary,  it  could 
Ttst  no  title  in  the  purchaser,  {g)    In  this  case,  indeed,  oe 
Ur.  J.  Best  remarks,  there  was  no  pretence  for  a  sole,  the 
ihip  was  wrecked    in   a  British   possession,  the   cargo   not 
perishable,  nor  materially  damaged,  abundant  means  of  tran- 
■Upment  existed,  and  it  might  have,   at   all   events,  been 
nrehoused  at  the  Cape  till  the  owner's  directions  had  been 
wdTed  OS  to  what  wna  to  be  done  with  it :  the  authority  of 
dut  case  has  been  supported  by  subsequent  decisions  under 
my  nmilar  circumstances  (A);    and   the  position  derivable 
'nxn  it  must  now  be  taken  as  undoubted  law. 

It  is  equally  clear,  and  is  established  by  the  same  autho-  Aulunot 
fititt,  that  if  a  sale  of  the  cargo  be  not  otherwise  justifiable,  n.bl^'ii^o" 
it  irill  not  be  rendered  so  by  being  made  under  the  decree  of  vif^^n"^  ' 
I  ViceHulmiralty  court  abroad,  (i)  rally  Aixnx. 

U)   See    Manning    v.   Neoenliain,  (A)  Mort»  r.  Robinaon,  3  B.  &  Cr. 

•^r^     AndeiWD  s.  It0)'iil  KicIlAw.  ISC.     5  Dow).  &   Ryl.   35.     Cuinan 

Cemp.,  T  Eut,  44.  V.  Mcaburn,  1  Bingh.  243.     8  Mooiu, 

is)  FitenitD  «.  EaM  Iu<lia  Comp.,  1ST. 

S&.&Ald.eiT.  (<)  IbiJ. 
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CONSTRUCTIVE   TOTAL   LOSS  ON   FREIGHT. 


Constructive 
total  loss  on 
freight  —  in 
cases  of  cap- 
ture, &c. 

A  construc- 
tive total  loss 
on  ship  and 
cargo  gives  a 
prima  fane 
right  of  aban- 
donment on 
freight. 


But  the  right 
to  recover  tor  a 
tot^l  loss  on 
freight  depends 
on  the  question 
whether  freight 
has  been,  in 
fact,  earned  or 
not,J^fore 
action  brought. 


Sect.  IV.   Constructive  Total  Loss  on  Freight, 

Art.  1.  In  cases  of  Capture y  Seizure y  Detentiony  8fc, 

§  396.  We  have  already  seen  that  an  absolute  total  loss  on 
ship  and  cargo,  or,  in  some  cases,  on  either,  involves  an 
absolute  total  loss  on  freight;  in  other  words,  where  the 
circumstances  of  the  case  arc  such  as  to  make  the  ultimate 
earning  of  freight  wholly  impossible,  no  notice  of  abandon- 
ment is  requisite  in  order  to  enable  the  assured  on  freight 
to  recover  the  whole  sum  he  has  insured  on  that  interest,  {k) 
On  the  other  hand,  where  the  circumstances  are  such  as  to 
make  the  ultimate  earning  of  freight  highly  doubtful,  with- 
out, however,  destroying  all  hope  of  eventually  earning  it, 
then  notice  of  abandonment  may  be  necessary  to  entitle  the 
assured  on  freight  to  recover  as  for  a  total  loss  on  that  in- 
terest ;  in  a  word,  a  constructive  total  loss  of  ship  or  goods 
is  a  constructive  total  loss  on  freight. 

*^  PrimA  facie,^  says  Tindal,  C.  J.,  "  the  assured  has  a 
right  of  abandoning  the  freight  where  there  has  been  a  con- 
structive total  loss  of  the  ship  "  (/) :  but,  as  in  the  case  of 
ship  and  goods,  this  right  is  prima  facie* merely y  and  the 
claim  of  the  assured  on  freight  to  recover,  as  for  a  total  loss, 
depends  solely  on  the  question,  whether,  in  point  of  fact, 
frei^rht  has  or  has  not  been  earned  at  the  time  of  action 
brought. 

Tlius,  there  can  be  no  doubt  that  capture,  arrest,  embargOy 
or  any  other  peril  insured  against,  the  effect  of  which  either 
is  to  break  up  the  voyage  altogether,  or  to  prevent,  or  for  a 
very  long  period  suspend,  the  earning  of  freight,  gives  the 
assured  on  freight  an  immediate  right  to  give  notice  of  aban- 


(A)  Green  v.  Royal  Exch.  Comp.,  banks,  2  Stark.  573.    Mount  ».  Harri- 

6   Taunt.   66,     Idle  v.   Royal   Exch.  on,  4  Bingh.  388. 

Comp.,  8  Taunt.  755.     3  Moore,  115.  (/)  Per  Tindal,  C.  J.,  in  Benspn  ». 

Wilson  r.    Forster,  6  Taunt.  25.     1  Chapman,  6  Mann.  &  Gr.  810. 
Marsh.  425.     Robertson  v.   Marjori- 
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donment  to  the  underwriters  on  that  interest;  and,  after  Constructive 

giving  such  notice,  he  may  recover  against  the  underwriters  freight— in 

as  for  a  total  loss,  provided  no  freight  is  earned  before  the  J|JJ^  ^^*^*P" 
commencement  of  the  action,  (wi) 


The  assured  on  freight,  however,  like  the  assured  on  any  Hence,  where, 

other  interest,  can  only  recover,  after  notice  of  abandonment,  ship  and  cargo 

according  to  the  actual  nature  of  his   damnification  at   the  ^"^     ^"  ["J'^ 

time  of  action  broughty  and  if,  before  that  time,  freight,  in  was  aban4oned, 

the  event,  has  actually  been  earned,  his  right  to  recover,  as  donment  not 

for  a  total  loss,  is  devested.     An  insurance  was  effected  on  "J^c*^ij'«tl»  and 

'  tlie  snip,  before 

the  homeward  freight  of  a  shin,  which  had  sailed  out  in  ballast  a<^ti"»  brought, 

T».  1  ,  PI  /»     1        arrived,  enrning 

to Kiga,  under  a  charter-party :  after  the  greater  part  ot  the  full  freight: 
cargo  had  been  loaded  on  board  at  Riga,  the  ship  was  seized  ^urelron*^* 
under  the  Russian  embargo  of  the  7th  November,  1800;  the  freight  could 

111  ""^  recover  as 

master  and  crew  were  taken  out  and  the  cargo  re-landed :  on  for  a  total  l<»ss. 
receiving  intelligence  of  this  casualty,  the  assured  gave  im-  ji\J[^\ '^asi, 
mediate  notice  of  abandonment,  both  to  the  underwriters  on  388. 
freight,  and  also,  on  the  same  day,  to  the  underwriters  on 
ship,  with  whom  he  had  effected  a  separate  insurance :  in 
ilay,  1801,  the  embargo  was  taken  off,  the  master  and  crew 
were  released,  the  original  cargo  was  again  put  on  board,  and 
the  ship  arrived  with  it  in  this  country  before  action  brgught, 
earning  full  freight.  Under  these  circumstances.  Lord  Ellen- 
borough  held,  that  the  plaintiff  could  not  recover  a  total  loss 
against  the  underwriters  on  freight ;  1.  Because,  in  fact,  there 
had  been  no  loss  at  all  of  freight,  as,  in  the  event,  it  had  been 
foDy  earned,  and  therefore  no  loss  could  be  properly  demand- 
able  from  the  underwriters  on  freight,  "  who  merely  insure 
s^nst  the  loss  of  that  particular  subject ; "  2.  That  if  freight    ■ 
could  be  considered  as  in  any  other  sense  lost  to  the  assured,  it 
had  become  so  by  their  own  act  in  abandoning  the  ship  to  the 
underwriters  thereon,  with  which  act,  and  its  consequences, 
the  underwriters  on  freight  had  nothing  to  do.  (n) 
A  mere  retardation  of  the  adventure,  by  a  loss  of  the  A  mere  retard- 

ation  of  the 
voyage  gives  no 

(»)  See  Tliompson  ©.  Rowcroft,  4     Russian    embargo,   as   collected  post, 
East,  34;  and  the  other  cases  on  the     p.  1H6 — 1149. 

(»)  McCarthy  v.  Abel,  5  East,  383. 

4  D 
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Constructive  voyagG  for  a  scasoD,  gives  no  right  to  the  assured  on  freight 

freight  -  in  to  recovcr  as  for  a  total  loss,  even  after  notice  of  abandon- 

t^^**  Sir^'  ^^^U  if  it  docs  not  prevent  the  freight  from  being  ultimately 

earned  before  action  brought. 

amurod  on*^  A  British  ship  was  chartered  to  proceed  to  a  jwrt  in 

freight  to  ^jjg  Baltic  with  her  outward  cargo,  there  to  unload,  and  then 

recover  as  for  ^  '  ' 

a  total  loss,  if  it  sail,  in  ballast,  to  Riga,  where  she  was  to  load  a  homeward 
vent  the  freight  cargo  from  the  charterer's  agents.  An  insurance  was  effected 
uiumatT^  generally  on  freight  for  the  hometoard  voyage.  The  ship, 
earned.  having  performed  the  first  part  of  her  voyage  according  to 

Smith,  2  M.  &  thc  charter-party,  sailed  to  Riga  in  ballast,  where  she  arrived 
Sei.  278.  jjj  September,  and  was  immediately  seized  and  detained  by 

order  of  government,  without  being  suffered  to  load  a  carga 

This  detention  continued  till  the  frost  set  in,  in  consequence 

of  which  thc  ship  was  kept  at  Riga  all  the  winter,  and  never  • 

got  a  loading  from  the  charterer's  agents  at  all :  next  spring, 

however,  thc  master  procured  a  loading  from  other  persons, 

with  which,  before  action  brought,  he  returned  to  England, 

and  earned  full  freight.     Thc  assured  claimed  a  total  loss, 

but  the  court  held  he  could  not  recover,  (o) 

Whether  the  The  grounds  on  which  the  court  proceeded  were,  that  the 

beihenanC      insunmcc  was  on  freight  generally,  not  on  any  particular 

cular  freight      freight.     "  The  underwriter,"  said  Lord  Ellenborouffh,  "  did 

contracted  for,   ^^      ^ .  .      i        /.    .    ,         , 

or  not,  makes  uot  msurc  that  any  particular  freight  should  be  brought 
tothciubUUy  ^ome,  but  if  any  freight  is  brought  home,  a  loss  has  not 
of  the  under-      happened  for  which  he  undertook  to  indemnify  the  assured, 

wntcr :  if  any  ,  ,  .  .  , 

freight  be  uiti-  In  this  casc,"  continued  his  lordship,  "  the  only  inconvenience 
the^awureTon  *^^^  ^^  arisen  is  to  be  attributed  to  the  protraction  of  the 
freight  cannot     adventure ;  but  that  was  decided,  in  Anderson  r.  Wallis  and 

recover  as  for 

a  total  loss.        McCarthy  v.  Abel,  not  to  constitute  a  loss.     It  is  certainly 

a  loss  of  the  particular  trade  which  the  assured  had  personally 
in  contemplation,  but  it  L)  not  within  the  intention  of  the 
lK)licy.  Thc  mere  retardation  of  the  adventure,  and  thc 
consequent  inconvenience  and  expense  arising  from  it,  are  not 
a  substantive  cause  of  loss  where  the  particular  thing  itisured 
has  7\)t  received  damage;  and  whether  thc  freight  earned  be 


(o)  Everth  v.  Smith,   2  Maulu  &  Scl.  278. 
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I 

the  particular  freight  contracted  for  by  the  assured,  or  a  Constructive 
posterior  freight,  makes  no  difference:    if  freight  has  been  freight  — in 
fijfy  earned  there  can  be  no  loss  properly  demandable  by  the  ^^^^^^^^^' 
underwriters.^  (p)  • 

In  a  case,  indeed,  that  came  before  Sir  Vicary  Gibbs,  the 
year  after  this  decision,  that  learned  person  intimated,  in  the 
coune  of  the  argument,  that,  "  when  the  freight  of  a  ship  is 
insured,  it  becomes  an  insurance  on  that  cargo  "  {q) :  but  the 
year  following,  Lord  Ellenborough  decided  the  case  of  Bar- 
day  0.  Stirling  on  the  same  principle  as  that  laid  down  in 
Everth  ».  Smith  (r) :  more  recently  it  has  been  acted  upon 
by  Lord  Tentcrden  (*),  and  may,  therefore,  be  considered  to 
be  as  firmly  upheld  by  authority,  as  it  is  reasonable  on 
principle. 

If,  however,  freight,  though  ultimately  earned  after  a  valid  Where,  hour- 
notice  of  abandonment,  and  before  action  brought,  is  yet  pcnsesof 
earned  under  such  circumstances  that  it  is  of  no  benefit  to  earning  freight 

.exceed  its 

the  shipowner,  because  the  expenses  of  earning  it  exceed  amount,  its 
its  amount,  this  will  not  devest  his  right  to  recover  as  for  a  matdy  earned 
total  loss,  except,  indeed,  in  cases  where  the  expenses  of  Jj^^ii^^ot  ^render 
sending  on  the  ship,  so  as  to  earn  freight,  were  incurred  by  **>«"  ^t^U 

1  •    J.        .  ,1  ,  .  /  V  except  where 

bis  directions,  or  by  the  master,  as  his  agent,  {t)  such  expenses 

are  incurred 
by  the  assured. 

Abt.  2.  In  cases  where  the  Ship  is  sold  or  abandoned  as 
irreparable,  or  the  Goods,  as  sea-damaged  and  incapable  of 
transltzpment 

§  397.  If,  in  the  course  of  the  voyage,  the  original  ship  be  Constructive 
tabled  or  lost,  so  that  the  master  has  no  ix)wer  of  repairing  frj^ht^where 
her,  he  has,  as  we  have  already  seen,  at  all  events  the  right,  ^^^  ^^  ff°***^* 

°         arc  sold  for 

even  if  he  be  not  bound,  to  send  on  the  goods  by  another  sea-damage. 
Aip,  if  such  can  be  procured ;   and,  on  the  arrival  of  the  prdght  in 

cases  of  tran- 

(p)  See  2  Maule  &  Sel.  284.  286.         (r)  Barclay  v,  Stirling,  5  Maulc  &   *  'P™^"*- 
^  abo  the  S  P.  illustrated  in  Bar-     Sel.  6. 
«W  9.  Stirling,  5  Maule  Sc  Sel.  6.  (»)  Brockclbank  v.  Sugrue,  1  Mood. 

(9)  In  Green  v.  IU>yal  Exch.  Ass.     &  Rob.  102. 
(^^IK,  1  Marsh.  Rep.  448.  (r)  Benson  v.  Chapman,  6  Mann.  & 

Gr.  792.     S.  C.  reversed  in  error. 
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Constructive 
total  loss  on 
freight  where 
ship  or  goods 
are  sold  for 
sea-damage. 


Freight  pro 


rata. 


Loss  on 
freight,  where 
cargo  sold  sea- 
damaged  at  an 
intermediate 
port  to  prevent 
its  heing 
spoiled. 


Full  freight 
earned,  where 
master  offers 
to  send  on 
goods  and  the 
merchant  re- 
fuses to  let 
him. 

Uight  of 
master  to 
detain  cargo 
for  freight. 


goods  at  their  port  of  destination,  on  board  sucli  subst 
ship,  the  whole  freight  is  earned  which  would  have  bee 
had  they  been  delivered  in  the  original  ship  (u) :  as  ii 
cases,  however,  it  is  uncertain  whether,  in  the  even 
freight  will  be  earned,  the  assured,  on  receiving  intell 
of  the  casuidty,  may  give  notice  of  abandonment  1 
underwriter  on  freight ;  and,  if  the  substituted  ship  do 
arrive  so  as  to  earn  freight  before  action  brought,  he  ^ 
entitled  to  recover  as  for  a  total  loss,  (v)  The  mere  1 
disability  of  the  original  ship,  then,  if  the  goods  may  I 
on  in  another,  although  it  may  give  the  assured  a  prinn 
right  of  abandonment,  does  not  necessarily  involve  j 
structive  total  loss  of  freight. 

If,  in  such  case,  the  merchant  shipper,  or  his  agent 
intermediate  port,  consents  to  take  to  the  goods  as  th 
instead  of  having  them  forwarded,  freight  pro  rata  is  ( 
the  sliipowner,  and  the  loss  on  freight  is  only  a  partis 
which  will  not  warrant  an  abandonment  (t^?) :  if,  ho 
under  similar  circumstances,  the  master,  without  any 
tions  from  the  merchant,  necessarily  and  justifiably  scl 
goods,  in  order  to  prevent  them  from  being  destroyed 
rapid  progress  of  putrefaction  arising  from  sea-dama 
freight  pro  rata  is  due,  and,  as  we  have  already  sec 
loss  on  freight  should  seem  to  be  total  without  nol 
abandonment.  (:r) 

Where,  after  the  loss  of  the  original  ship,  the  goods  i 
forwarded  in  another,  and  the  master  offers  so  to  f< 
them,  but  the  merchant  refuses  to  let  him  do  so,  the 
freight  is  due,  and,  therefore,  of  course  no  question  of 
don  men t  can  arise,  (y) 

If  the  damage  done  to  the  ship  can  be  repaired, 
such  time  as  not  to  spoil  the  goods  by  the  delay,  the 


(tf)  Abbott  on  Shipping,  323,  324. 
Shipton  V.  Thornton,  9  Ad.  k  £11. 
314. 

(r)  Sec  2  Phillips,  351. 

(w)  Luke  9.  Lydc,  2  Burr.  882.  2 
Pliillins  on  Ins.  301. 


(x)  Vlierboom  v.  Chapman, 
&  Wels.  230. 

(y)  Hunter  v.Prinsep,  10  I 
Kent's    Comm.   vol.  iii.  p. 
1844. 
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18  bound  to  repair,  and  has  a  right  to  detain  the  cargo  a  Constructive 

reasonable  time,  until  such  repairs  are  finished,  unless  the  full  freight  where 

freight  is  tendered  by  the  shipper  of  the  goods.     If  the  fjl^^l^^^ 

master  waives  his  right  to  insist  on  the  full  freight  under  sea-damage. 

such  circumstances,  but,  instead  thereof,  permits  the  shipper  The  assured 


to  take  his  goods  away,  and  forward  them  in  another  ship,  f^  toJ^^' 
it  has  been  decided  in  the  United  States,  and  apparently  on  of  freight, 
reiy  good  grounds,  that  the  shipowner  cannot  avail  himself  master's  negli- 
of  the  master's  laches,  by  giving  notice  of  abandonment,  and  §^.^nin/^he 
recovering  as  for  a  total  loss  against  the  underwriter  on  that  s^ods  for 
interest,  (z) 

"  What  would  be  a  reasonable  time  to  wait  for  the  repairs,"  What  is  a 
sajs  Chancellor  Kent,   ^'cannot  be  defined,  but  must   be  time  to  wait 
governed  by  the  facts  applicable  to  the  place  and  time,  and       ^pairt. 
to  the  nature  and  condition  of  the  cargo ;  a  cargo  of  a  perish- 
able nature  may  be  so   deteriorated,  as  not  to  endure  the 
delay  for  repairs,  or  to  be  unfit  and  worthless  to  be  carried 
on.**  (a) 

Where  the  original  ship  can  be  repaired  in  a  reasonable  ir  master  sells 
time,  or  the  cargo  may  be  sent  on  in  a  substituted  ship,  at  a  he*<fuffht'to  ^" 
reasonable  amount  of  cost  and  trouble,  and  with  a  fair  hope  forward  them, 
of  its  ultimately  amving  m  specie,  or  m  a  merchantable  freight  thereby 
state  at  its  port  of  destination,  it  has  been  held  in  the  United  b^"  hrown  *ra 
States,  and   apparently  on  very  sound  principles,  that  the  t^e^nder- 
master  ought  to  send  it  on,  and  is  not  justified  in  selling ; 
and  that  the  shipowner  will  not  be  entitled,  on  the  ground  of 
the  master's  negligence  or  improper  conduct,  in  selling  the 
goods  mstead  of  forwarding  them,  to  give  notice  of  abandon- 
ment, and  recover  as  for  a  total  loss  on  freight,  (b) 

So,  in  the  case  of  Mordy  v.  Jones,  where  the  original  ship,  E^en  though 
after  putting  back  to  refit,  had  been  repaired  so  as  to  be  forthemer-°* 


(z)  t  Herbert  v.  Ilallett,  3  Johnson's  (6)  f  Saltus  v.  Ocean  Ins.  Conp  , 
Caies,  93.  f  Griswold  v.  New  York  12  Johnson*s  Rep.  107.,  cited  2  Phil- 
lot'  Comp.,  3  Johnson's  Rep.  321.  lips  on  Ins.  ?.52.  f  Bradhurst  v,  Co- 
t  Clerk  V.  Massachussets*  Fire  M.  Ins.  lumbian  Ins.  Comp.,  9  Johnson's  Rep. 
^p.,  3  Pickering's  Rep.  104.,  cited  17.,  cited  2  Phillips,  354.  f  Grisirold 
S  Philiipt  on  Ins.  355,  35G.  v,  Newr  York  Ins.  Comp.,  1  Johnson's 

(a)  Kent's  Comm.,  vol.  iii.  p.  213.  Rep.  205.     2  Phillips,  355. 
•il841 
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Constructive  Capable  of  taking  on  the  goods,  and  the  goods,  though  sea- 
frerghrwhcrc  damaged,  were  capable  of  being  forwarded,  though  not  with- 
ship  or  goods     Q^^  involvinff  a  considerable  delay  and  an  expense  equal  U» 

are  sold  lor  °  ... 

sea-damage.  the  freight,  it  was  decided  in  this  country  that  the  master 
chant's  interest  could  not,  by  selling  instead  of  taking  them  on,  entitle  the 
to  sell  instead     glupowner  to  throw  the  loss  of  their  frciffht  on  the  under- 

of  forwarding.  ^  ° 

writer,  (c) 

In  these  cases,  in  fact,  the  master  has  a  right,  if  he  can 
repair  the  original  ship  in  a  reasonable  time,  or  offers  and  is 
ready  to  send  on  the  goods  in  another  ship,  to  insist  either 
on  keeping  or  taking  on  the  goods,  or  on  being  paid  his  full 
freight :  whether  it  would  have  been  wise  or  foolish  in  the 
merchant  to  liave  sent  on  his  goods,  under  all  the  circum- 
stances of  the  case,  is  a  question  which  cannot  affect  the 
relative  rights  of  the  assured,  and  the  underwriter  on  freigkt, 
the  latter  of  whom  can  never  justly  be  made  responsible  for 
any  loss  on  freight  arising  from  the  neglect  or  laches  of  the 
assured,  or  of  the  master  as  his  agent,  {d) 

If  the  master,  instead  of  sending  on  the  cargo  in  another 
vessel,  or  selling  it  where  it  lies,  repairs  the  original  ship  on 
rendinle^on^he  l^<>^tomry,  imd  the  repaired  ship  subsequently  arrives  before 
goods  in  action  brought,  earning  full  freight,  but   subject  to  a  lien 

pairs  on  bot-  under  the  bottomry  bond  to  an  amount  greater  than  the  joint 
reiwired  ship"^  valuc  of  the  ship  as  repaired,  and  the  freight  as  earned,  \\ 
arrives,  before    ]|ivs  bccu  a  qucstion  whcthcr  tliis  is  a  constructive  total  loss 

on  freight,  so  as  to  entitle  the  assured,  who  ha«  given  timclj 
notice  of  abandonment,  to  recover  the  whole  amount  of  the 
insurance.  The  point  arose  upon  the  following  facts:  the 
freight  of  a  general  ship  was  insured  for  a  homeward  voyage 
San^thejohu*  i^oiix  Pcmambuco  to  Liverpool:  the  ship  received  sucl 
▼alueof  ship      damage  in  coming  out  of  Pcmambuco  harbour,  as  to  bi 

and  freight,  .     i  i         p         i 

the  assured  on  totally  disabled  for  the  voyage  without  rci)airs :  the  master 
rw^ve^r  as  foT    instcad  of  scUing,  repaired  the  ship  on  bottomry,  and  after 


If  the  master, 
instead  of  sell- 
ing the  ori- 


action  brought, 
earning  JfuU 
freight,  but 
Kubjcet  to  the 
lien  of  the 
lenders  on  bot- 
tomry to  a 


(c)  Mordy  v.  Jones,  4  B.  &  Cr. 
494.  Brockelbaiik  r.  Sugrue,  1  Mood. 
&  Rob.  102.  In  the  case  of  Mordy  v. 
Jones,  the  merchant  had  himself  con- 
sented to  the  goods  being  lefl  behind 


and  sold,  as  the  best  step  under  th 
circumstances. 

(«/)  See  the  cnse  of  f  Griswold  v 
New  York  Ins.  Comp.,  cited  2  Phillips 
^55. 
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wards  brought  her  on  to  Liverpool,  where  she  arrived  before  Constructive 
the  oommencement  of  the  action,  earning  full  freight,  but,  freight  vhere 
baldened  with  a  charge  on  the  bottomry  bond,  which  ex-  ^^g^i^^^^ 
ceeded  the  joint  amount  of  the  ship's  value  as  repaired,  and  of  sea-damage. 


the  freight  earned :  the  plaintiff,  who  had  given  due  notice  a  toul  loss, 
of  abandonment  on  first  hearing  of  the  probable  expense  of  chamnan 
repure,  allowed  the  ship  to  be  sold  and  the  freight  paid  over  ^  **•  ^  G'- 
on  behalf  of  the  obligees  on  the  bottomry  bond,  and  then 
sued  the  underwriters  on  freight  as  for  a  total  loss :  when 
the  case  first  came  before  the  Court  of  Common  Pleas,  that 
Court  held  (on  the  authority  principally  of  Holdsworth  v. 
ITwe),  that  this  was  a  constructive  total  loss  on  freight  {e) : 
the  Court  of  Exchequer  Chamber,  however,  reversed  the  Judgment  of 
judgment:  we  have  already  seen  the  grounds  of  their  de-  ExchMulr* 
cifflon  as  to  the  ship :  with  regard  to  the  freight^  they  said,  Chamber, 
that,  as  the  voyage  was,  in  fact,  completed,  and  the  ship 
vriyed  safely,  earning  freight,  it  could  not  be  said  that  the 
losB  on  freight  was  total,  even  though  the  master  might  have 
acted  erroneously  in  repairing :  "  whether,"  said  Mr.  B. 
Parke,  in  giving  the  judgment  of  the  court,  "  there  were  or 
were  not  circumstances  in  which  the  owners  might  have  been 
at  liberty  to  treat  the  loss  as  total,  give  up  the  adventure, 
and  80  cause  a  total  loss  on  freight,  yet,  as  the  adventure 
was  not,  in  point  of  fact,  abandoned,  the  total  loss  on  freight 
has  not  arisen.  But  then  it  is  argued  that  freight,  though 
tornedy  has  never  been  received  hg  the  plaintiffy  but  went  to 
the  obligee  of  the  bottomry  bond :  but  the  obligee  of  such 
bond  appears  to  us  to  be  just  in  the  same  situation,  as  the 
assignee  of  the  freight  by  transfer  from  the  plaintiff  himself, 
would  have  been ;  and  there  is  no  doubt  that  the  receipt  by 
8nch  an  assignee  would  be  a  receipt  by  the  plaintiff  himself: 
rf>  instead  of  borrowing  by  the  master's  agency  on  bottomry, 
the  pWntiflF  himself  had  borrowed  for  the  repairs  and  mort- 
gaged the  freight,  the  case  would  have  been  similar:  we 
^nk,  therefore,  that  the  plaintiff  is  in  the  same  situation  as 
though  he  had  received  the  freight  himself."  (/) 

(0  Benson  v.  Chapman,  G  Mann.  &         (/)  MS.  and  from  the  short-hand 
,'•  792.  writer's  notes  of  the  judgment. 
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Constructive 
total  loss  on 
freight  where 
ship  or  goods 
arc  sold  for 
sea-damage. 

If  underwriter 
on  freight  has 
paid  a  total 
loss,  on  hear- 
ing of  the 
ship's  being 
cost  away,  and 
great  part  of 
the  original 
cargo  lost,  he 
is  entitled  to 
the  freight 
ultimately 
earned  by  the 
arrival  of  the 
repaired  ship 
with  another 
cargo. 
Barclay  v, 
Stirling, 
5  M.  &  SeL  6. 


^Vc  have  already  had  occasion  to  observe,  that  an 
ance  on  the  freight  of  a  sliip  for  a  given  voyage  is 
surance  on  any  freight  that  may  be  earned  by  the  ship 
course  of  such  voyage,  and  not  only  on  the  freight 
cargo  first  shipped  on  board.     This  principle  is  illui 
by  the   following  case :  an  insurance  was  eflFected   < 
homeward  freight  of  a  general  or  seeking  ship,  for  a  ' 
from  her  ports  of  loading  in  Jamaica  to  her  i)orts 
charge  in  the  United  Kingdom,  with  an  extensive  lib 
discharge,  exchange,  and  take  on  board,  goods  at  any 
British  and  foreigji  West  India  islands :  the  ship, 
sailed  with  a  cargo  loaded  for  Jamaica,  was,  in  the  co 
her  voyage,  driven  ashore  on  the  coast  of  Cuba,  wlu 
greater  part  of  her  original  cargo  was  washed  out  c 
she  was  then  taken  round  to  the  Havannah,  where  \ 
cargo  was  loaded  on  board,  and  with  this,  together  wit 
remained  of  her  original  cargo,  she  proceeded  to  E 
and  earned  freight.     The  court  held    that  the  freij 
earned,  after  deducting  the  expenses  of  earning,  vet 
the  underwriters  on  freight,  who  had  accepted  a  no 
abandonment  and  adjusted  a  total  loss.  (</) 


Constructive 
total  loss  on 
freight  —  effect 
of  abandon- 
ment of  ship 
on  freight. 

Where  freight 
is  insured  with 
one  set  of  un- 
derwriters and 
ship  with 
another,  and 
a  separate 
abandonment 
is  made  to 
each,  does  the 


Art.  3.  Effect  of  an  Abandonment  of  Ship  upon  t 

Underwriters  on  Freigkt. 

§  398.  The  effect  of  an  abandonment  on  freight 
underwriters  on  tliat  interest,  when  there  is  a  sejmn 
surance  and  a  separate  abandonment  on  the  ship,  was 
subject  of  vexed  discussion  in  this  country,  but  seeir 
to  liave  been  finally  set  at  rest.  The  case  supposed  i 
the  ship  is  insured  witli  one  set  of  underwriters,  a 
freight  with  another ;  a  constructive  loss  on  ship  takes 
which  gives  the  assured  a  right  to  abandon,  and  he,  i 
ingly,  abandons  the  ship  to  the  underwriters  on  shi 
the  freight  to  the  underwriters  on  freight :  the  shi] 

(^)  Barclay  v.  Stirling,  5  Maulc   &   Sel.   6.     See    S.   P.    Brocke 
Sugrue,  1  Mood.  &  Rob.  102. 
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the  abandonment  has  been  made,  and  accepted  by  both  sets  Cousiruciive 

of  underwriters,  arrives  and  earns  freight:  the  question  is,  freight— ° 

which  set  of  underwriters  shall  take  the  benefit  of  the  freight  d^^^g'*,^^"^^ "" 

»  earned?    The  question  was  litigated  before  the  English  ship  on 

courts,  a  long  time  before  it  was  finally  decided,  in  several  ! 

cases,  most  of  which  arose  out  of  the  Russian  embargo  of  shfp  ^JJ^^he 

1800,  and  are,  therefore,  known  in  insurance  law  as  the  ^hoieofthc 

.  freight  pending 

Kussian  £jmbargo  cases.  at  the  time  of 

In  the  first  of  these  cases  the  fiicts  were,  that  the  owner  ^auiumitoiy 

of  a  cliartered  ship,  which  he  had  sent  out  to  Riga  for  a  e»fned  by  the 

n                       1.11.11                                               Tfc  '^"P  *  *"'»va*  ? 

caigo  of  masts,  and  with  which  she  was  to  return  to  Jrorts-  where,  in 

mouth,  insured  the  ship  with  one  set  of  underwriters,  and  the  ■"*'**  case,  the 

1                         .11                  /»         1  assured,  in 

freight,  for  the  homeward  voyage,  with  another  set  of  under-  consideration 

writers.     On  the  7th  November,  1800,  the  ship,  after  part  a  total  fc^* 

of  the  cari;o  was  on  board,  was  seized  under  the  Russian  wees  to  as- 

"  sign  to  tlie  un- 

emfaargo  of  that  date,  the  master  and  crew  were  marched  derwriter  on 

up  the  country,  and  the  cargo  shipped  was  re-landed :  the  iLU^t^in  any' 

wured,  on  hearing  tliis,  abandoned  ship  and  freight  to  the  ^^^^  "ivage, 

respective  sets   of  underwriters,  who  respectively  adjusted  ^"ter,  on 

with  him  as   for  a  total  loss,  he  binding  himself,   by  an  total  loss,  may 
endorsement  on  both  policies,  to  make    an  assignment  to*  [he^sM  'iS" 

each  set  of  underwriters  of  all  his   interest  and  right  in  *"y  freight  that 

any  thing  that  might  be  ultimately  restored  for  their  benefit,  be  earned.*  ^  ^ 

In  May,  1801,  the  embargo  was  taken  off,  the  master  and  Ro wToft"  *'' 

crew  released,  the  same  cargo  re-loaded  on  board,  and  the  ^  ^*«*»  34. 
ship  arrived,  earning  freight,  which  the  assured  received, 
according  to  the  terms  of  the  charter-party.  No  assign- 
ment having  been  executed  by  the  assured,  the  under- 
writers  on  freight  brought  their  action  against  A/w,  to  recover 
the  freight  thus  earned  and  received  by  him,  as  money 
Iwd  and  received  to  their  use.  (A)  Lord  Ellenborough, 
without  going  into  the  general  question,  as  between  the  two 
8ct8  of  underwriters,  held  that  the  plaintiffs  in  this  action 
^ere,  at  all  events,  entitled  to  what  they  claimed,  by  virtue 
of  the  specific  contract  made  with  them  by  the  assured,  and 


(A)  Besides  the  indebitatus  counts,  there  were  two  special  counts  setting  forth 
All  the  facts  as  above  stated. 
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Constructive  by  whicli  hc  was  bound,  (i)  Very  shortly  afterwards,  a 
freight— effect  case  —  of  which  the  facts  were  substantially  the  same,  except 
ofaimndwi.  |.jj^^  ^Yiq  ship  was  not  a  chartered,  but  a  general^  ship- 
on  freight,         received   the   same   decision   from  the   Court   of  Common 

Pleas.  0*) 
The  assured  In  Macarthy  V.  Abel,  which  was  a  case  of  the  same  kind, 

a*totai  loM*^*'  ^^^  arising  out  of  the  same  embargo,  tJie  parties  were  different: 
against  the  un-  j^  ^r^^  ^gg  ^q  assurcd,  on  first  hearing  of  the  detention, 

der writers  on  ^  ^  *=^ 

freight,  in  abandoned  ship  and  freight  to  the  respective  sets  of  under- 

freight is  writers  on  the  same  day,  and  executed  a  deed  of  assignment 

"^'*"^^®'y ,  of  all  his  interest,  right,  and  property  in  the  ship  to  trustees^ 
only  lost  to  for  the  benefit  of  the  respective  underwriters :  the  ship,  as  in 
his  previous  the  two  former  cases,  having  arrived  earning  full  freight,  such 
to  Uic^unde"-  freight,  minus  the  expenses  of  earning  it,  was  paid  over, 
writer  on  ship,  under  an  indemnity,  to  the  underwriters  on  ship  :  and  the 
Abel,  5  East,  underwriters  on  freight  having  refused  to  pay,  the  assured 
^^^'  brought  his  action  against  them,  on  the  policy,  for  a  total 

loss :   Lord   EUenborough,   as  we  have  already  seen,  held 
that  he  could  not  recover,  1.  Because  the  freight  insured 
had,  in  fact,  not  been  lost,  but  earned ;  2.  That  if,  in  any 
sense,  it  had  been  lost  to  t/ie  plaintiffs  it  was  so,  owing  not 
to  any  of  the  perils  insured  against,  but  by  his  own  act 
in  abandoning  to  the  underwriters  on  ship,  with  the  con- 
sequences of  which  act  the  underwriters  on  freight  had  no 
concern.  (A) 
After  abandon.       ^^  the  ncxt  of  thesc   Russian  Embargo  cases,  the  ship 
mcntofagene-  ^^Jiicb  was  VL  general  or  seeking  ship)  was  first  abandoned  to 
ship  to  the  un-  tlic  imdcrwritcrs  on  ship,  and  then  the  freight  to  the  under- 
ship ;  aembie,      writcrs  on  freight :  the  question  as  to  the  conflicting  rights 

(t)  Thompson  v,  Rowcroft,  4  East,  and  is  justified  in  so  doing;  for,  after 

34.  such  abandonment,  he  has  no  longer 

(J)  Leatham   v.  Terry,  8    Bos.  &  the  means  of  earning  freight,  or  the 

Pull.  479.  possibility  of  recovering  it,  if  earned, 

(k)  M*Carthy  v,  Abel,  5  East,  388.  such  freight  going  to  the  underwriter 

The  ship,  in  this  case,  was  a  chartered  on  ship.*'     6  Mann.  &  Gr.  810.     The 

ship.     Chief  J.  Tindal  seems  to  have  answer  is,  that  such  abandonment  of 

lost  sight  of  the  principle  established  ship  was  his  own  act,  with  the  conse- 

by  this  case,  when  he  said,  in  Benson  quenccs  of  which  the  underwriters  om 

o.  Chapmoin,  **  that  tlie  assured  has  sus-  freight  have  nothing  to  do.     See  as  to 

taincd  a  total  loss  on  freight  if  he  aban-  this,  BcneckC',  Pr.  of  Indem.  397,  39S. 
dons  the  ship  to  the  underwriters  on  ship, 
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of  the  two  sets  of  underwriters  was  not  submitted  to  the  Constructive 
comt:  had  it  been  so.   Lord  Ellenborough  and  the   other  freight— eflFect 
judges  intimated  a  very  strong  opinion,  that,  after  an  aban-  ^^^^^f^^{ 
donment  of  ship  to  the  underwriters  on  ship,  the  freight,  on  freight 
being  the  earnings  made  by  the  subsequent  use  of  that  which  t],ere  can  be 
had  then  become  the  property  of  others,  could  not  be  abandoned  ^  "jT^ihe" 
to  another  set  of  underwriters,  especially  in  the  case  (as  this  underwriters 
was)  of  a  seeking  ship,  where  it  seemed  impossible  to  separate  sharp  v, 
the  character  of  owner  of  the  ship  from  tliat  of  owner  of  the  PI^Im^  24 
freight:  as,  however,  the  only  question  before  the  court  was 
the  amount  which  the  defendant  was  entitled  to  deduct  as 
the  expenses  of  earning  freight  (as  to  which  the  case  will 
be  considered  presently),  they  gave  no  opinion  upon  the 
general  question.  (/) 

In  the  next  case,  the  attempt  to  bring  the  general  question  Ker  ».  0». 
before  the  court  was  defeated  by  a  technical  objection :  the  373.  * 
action  having  been  brought  by  the  underwriter  on  the  freight^ 
not  against  the  party  to  whom  the  freight  earned  by  the  ship 
had  been  pwd  over,  with  the  concurrence  of  both  sets  of 
underwriters,  as  stake-holder,  but  against  the  assured.  (771) 

At  length,  however,  the  question  was  brought  fully  and 
fidriy  before  the  court,  on  the  following  state  of  facts :  — 

The  defendant  (shipowner)  had  insured  a  general  seeking  a.  insures  thip 
ihip  with  one  set  of  underwriters,  and  afterwards  her  freight  XeJaA/witiiC, 
with  another  set  of  underwriters,  by  two  separate  policies.  *"**  makes  two 

•'  ^  *  separate  aban- 

The  ship  having  been  captured  in  the  course  of  the  voyage,  donments  on 
the  defendant  gave  immediate  notice  of  abandonment  to  both  of\h?p™to  ]I.\ 
ictaof  underwriters  on  the  same  day,  which  notice  they  re-  and  of  freight 

"^         ,  .  "^  to  C. :  held 

Bpectively  accepted.     Afterwards,  the  ship,  having  been  re-  that  the  aban- 

.,  .1  -p-ix  1x1^  .        t>  donment  of  the 

captured,  arrived,  earnmg  ircight ;  and  the  two  sets  01  un-  ^^^  ^  b^ 
dcrwriters   settled  with  the   defendant   as  for   a  total  loss,  ▼^stedinhim 

all  the  freight 

under  an  agreement  that  the  ship  should  be  sold,  and  the  ultimately 

defendant  hold  the  proceeds  of  her  sale,  and,  also,  the  freight  ship, 

actually  earned,  for  the  use  and  benefit  of  the  parties  legally  ^^c^m^^^^i 

entitled  thereto :  the  money  realized  by  the  sale  having  been  79. ;  s.  c.  in 

paid  over  to  the  underwriters  on  ship,  they   now  further  &Bi'ngh.37a; 

claimed  to  recover  from  the  defendant  the  amount  of  the  ^  ^^^^»  ^  ^^' 

(0  Sharp  r.  Gladstone,  7  East,  24.  (fit)  Kcr  r.  Osborne,  9  East,  378. 
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Constructive      freight  held  by  him,  under  the  agreement  already  mentioa^ 
freight— effect  -^  majority  of  the  Court  of  King's  Bench  held  that  they  wc 
ment*"/^'       entitled  to  recover  (w) ;  and  this  judgment  was  confirmed  1 
on  freight         the  Court  of  Exchequer  Chamber,  (o) 
Grounds  on  In  the  Court  below,  the  grounds  on  which  Lord  EUei 

ma-orit*'ofthe  "^^rough,  Mr.  J.  Abbott  (afterwards  Lord  Tenterden),  an 
Court  rested      Mr.  J.  Holroyd  rested  their  judgment  were  mainly  these :  thi 

an  abandonment  to  the  underwriter  on  ship  transfers  to  hii 
not  merely  the  huUy  but  the  use  of  the  ship,  and  the  advm 
tages  resulting  from  the  completion  of  the  voyage  that,  i 
abandonee  of  ship,  "  he  has  all  the  rights  of  the  shipown< 
cast  upon  him  by  operation  of  that  emphatic  word,  in  tl 
law  merchant,  *  abandonment,'  and,  being  so  entitled,  has 
right,  if  he  uses  the  ship  for  completing  the  voyage,  to  h 
earnings,  as  against  all  the  world ; "  that  it  Is  a  princif 
clearly  established,  that  if  the  ship  be  sold,  the  vendee 
entitled  to  freight  as  an  incident  to  the  ship ;  that  abando 
ment  is  equivalent  to  a  sale  of  the  ship,  and,  therefore,  operai 
a  complete  transfer  of  all  rights  consequent  upon  a  salcyi 
eluding  freight.  Upon  these  grounds,  they  held  that  t 
plaintiff,  as  abandonee  of  ship,  became  entitled  immediate 
to  all  the  freight  ultimately  earned,  as  a  necessary  cont 
quence  of  the  abandonment,  and  was,  therefore,  entitled 
recover  the  amount  he  claimed,  (p) 
Grounds  on  ]V£r,  J.  Bavlcv  disseutcd  from  the  rest  of  the  court  on  t 

which  Mr.  J.  ,11.  i    /»    •    i 

Bayley  dis-        grounds,  that,  when  ship  and  freight  are  separately  insun 
*^"**^  *  they  ought  to  be  considered  to  the  termination  of  the  adve 

ture  as  separate  subjects ;  that  an  abandonment  of  ship,  whc 
freight  has  been  separately  insured  and  separately  abandom 
must,  from  the  nature  of  an  abandonment,  and  the  consta 
practice  that  had  prevailed  of  insuring  freight  separate 
imply  a  virtual  exception  of  the  freight;  that  the  undi 
writer  on  ship  insures  only  the  body,  tackle,  and  apparel 
the  ship,  and  has,  therefore,  no  right  to  expect,  from  an  aba 

(n)  C&*e  V.   Davidson,  5  Maule  &         (p)  Sec  5  Maulc  &   SeU   82^: 
Sel.  79.  86—90, 

(o)  Davidson    o.    Case,   2   Brod.  & 
Bingh.  379.     3  Moore,  1.16.    8  Price, 
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inment,  mare  than   he  has   insured;   that  great   inconvc-  Constructive 
nience  might  result  from  the  sale,  —  as,  suppose  the  ship  to  freight**— effect 
hiTe  performed  nine-tenths  of  her  voyage  at  the  time  of  ^^  *bandon- 
abandonment,  the  underwriter  on  ship  would  receive  the  on  freight 
whole  benefit  and  earnings  of  the  voyage,  although  he  is  only 
it  a  (ew  days'  expense  for  provisions,  (q) 

The  Court  of  Exchequer  Chamber,  in  affirming  the  judg-  Grounds  of  the 
ment  of  the  court  below,  put  their  decision  on  the  ground  court  of  Ex- 
that,  as  abandonment  was  only  a  diffisrent  term  for  assign-  ^j,^^fl 
ment,  and  the  same  thing  in  effect,  and  as  in  every  other 
esse  the  assignment  of  ship  vested  in  the  assignee  a  right  to 
the  freight  earned  thereby,  so  it  would,  also,  where  ship  and 
fieight  were  separately  insured  and  separately  abandoned, 
unless  in  this  case  the  general  effect  of  an  assignment  of  ship 
could  be  shown  to  be  modified  by  any  agreement,  either  ex- 
press or  implied,  between  the  parties,  or  by  general  usage ;  — 
that  nothing  of  the  kind  being  shown  (the  case  only  amount- 
ing to  claim  on  one  side,  and  resistance  to  such  claim  on  the 
other),  the  contrary  was  to  be  presumed,  and  there  was  con- 
sequently no  reason  why,  in  this,  as  in  every  other  case  of 
aadgament,  an  abandonment  of  the  ship  should  not  vest  in 
the  abandonees  a  title  to  the  freight  earned  by  her.  (r) 

The  result,  therefore,  of  the  English  jurisprudence  on  this  Result  of  Eng, 
print  must  be  taken  to  be,  that,  in  case  of  separate  insurance  dencc!'"^'"' 
and  abandonment  of  ship  and  freight  to  dificrent  sets  of 
underwriters,  the  underwriters  on  freight  take  nothing  by 
the  abandonment,  but  the  whole  freight  pending  at  the  time  of 
ike  casualty i  and  ultimatelg  earned  by  the  ship  on  arrival^  is 
tnmrferred  to  the  abandonees  of  the  ship  as  an  inseparable 
incident  thereto,  (s) 

This  rule  of  law  is  avowedly  based  on  the  principle,  that  Principles  on 
frdght  is  inseparably  incident  to  the  ship,  just  as  rent  is  to  lish  doctrine 

(f)  Per  Bay  ley,  J.,  5  Maule  &  Scl.  writer  claimed  and  recovered  the  whole 

W-86.  freight ;  nor  was  any  distinction  taken 

•     (0  See  the  judgment  of  the  court  between  the  freight  accruing  prior  and 

ttdeliTered  by   Dallas,  C.  J.,  2  Brod.  subsequent  to  the  loss,  or  prior  and  sub- 

^  Bingh.  384 — 387.     5  Moore,  125  sequent  to  the  abandonment.    Sec  Kent's 

^129.  Comra.   vol  iii.   p.  33*J.  note  (a),  cd. 

(*)  Id  Cose  v.  Davidson  the  under-  1841. 
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Constructive 
total  loss  on 
freight  —  cfTuct 
of  abandon- 
ment of  ship 
on  freight. 

rests — that 
freight  is 
inseparably 
incident  to  the 
sliip,  and 
necessarily 
passes  with  it 
on. transfer. 

The  freight 
transferred  by 
the  abandon- 
ment is  the 
whole  freiyht 
ptnding  at  the 
time  of  the 
eaguaitjff  and 
ultimately 
earned  by  the 
ahip. 


But  the  aban- 
donment does 
not  transfer 
freight  earned 
pro  rata,  or  by 
actual  delivery 
of  part  of  the 
cargo  under 
the  terms  of 
the  charter- 
party  before 
the  casualty. 


the  reversion,  so  that  a  transfer  of  the  ship  neccssa 
vcys  to  the  transferee  a  right  to  all  the  freight  whi 
in  the  course  of  earning,  at  the  time  from  which  the 
takes  effect,  or  may  earn  subsequently  {() :  although 
in  the  case  of  a  chartered  ship,  the  transferee  would 
the  right  of  suing  for  the  freight  on  the  charter-part 
in  the  names  of  the  transferors,  {u) 

The  freight  transferred  by  the  abandonment,  is 
freight  pending  at  the  time  of  the  casualty j  which  gave 
to  the  abandonment^  and  ultimatelg  earned  hy  the  Si 
follows  from  the  principles — 1.  That  an  abandor 
accepted  and  effectual,  clothes  the  abandonee  witl 
rights  of  ownership  from  the  moment  of  the  loss  t 
the  right  to  abandon,  and  substitutes  him  from  thai 
the  place  of  the  assured  (i;);  2.  That  freight  eami 
an  entire  contract  is  never  apportionable,  except  b; 
stipulation  (as  where  it  is  agreed  that  a  portion  of  tl 
shall  be  paid  on  the  ship's  arrival  at  an  intermediate 
by  act  of  the  parties  (as  where  the  merchant  shipp 
to  take  his  goods  at  the  port  of  distress,  in  whi 
case,  freight  pro  ratd  is  due). 

If,  in  point  of  fact,  some  freight  has  been  earned  t 
casualty  took  place,  by  payment  of  part,  or  delivery  c 
the  cargo,  under  the  terms  of  the  charter-party,  at 
cedent  port,  or  by  an  agreement  between  the  shipo^ 
the  merchant,  whereby  freight,  pro  ratd,  has  becom 
part  of  the  goods,  it  should  seem  that  the  freight 
or  so  api)ortioned,  would  not  vest  in  the  aban 
the  ship. 


(/)  Chinncry  v.  Blackburn,  1  li. 
B1.  117.  notes.  Mornson  v.  Parsons, 
2  Tount,  407.  Dean  r.  M*Ghie,  12 
Moore,  185.  This  principle  is  also 
well  developed  by  P^mcrigon,  who 
compares  the  sale  of  ship  to  the  sale 
of  an  orchard,  and  says  that  the  right 
to  the  pending  freight  is  as  much 
transferred  in  the  one  case,  as  the 
right  to  the  hanging  fruit  in  the  other. 


Chap.  xvii.    sect.  9.    vol. 
ed.  1827. 

(u)  Splidt  V.  Bowles,  10 
(v)  Emerigon,  chap,  x' 
vol.  ii  p.  232.  cd.  1827,  an« 
goes  further,  and  says  it 
abandoner  owner  from  the 
ment  of  the  risk  (dea  le  pn 
this  seems  incorrect.  Sec 
IX.  Sect  VII. 


EFFECT   OF  ABANDONMENT   OF   SHIP   ON   FREIGHT.  1151 

The  point  has  never  been  raised  for  direct  decision  in  our  Constructive 
ooorta;  but  seems  indirectly  to  have  been  disposed  of  in  the  freight  —  eflect 
«eof  Luke  v.  Lydc,  where  a  shipowner,  who  had  insured  ^Vn^'p 
Usdhip,  but  not  the  freight^  and  had  abandoned  to  the  under-  <>"  freight 
writer  on  ship,  was  allowed  to  recover  against  the  shipper  of 
tie  goods  pro  rata  freight,  which  had  become  due  upon  them 
before  the  casualtVy  which  gave  the  right  to  abandon ;  and 
this,  although  the  objection  was  taken  that  he  was  precluded 
of  his  action  by  the  abandonment,  {w)     When  this  case  was 
dted  in  Thompson  v.  Rowcroft,  Mr.  J.  Le  Blanc  remarked, 
**  that  was  freight  already  earned  at  the  time  of  the  abandon-- 
mnC  (or) 

On  the  whole,  therefore,  the  doctrine  of  our  law  on  this  Recapitulation, 
wbject  seems  to  be  —  1.  That  the  lohole  freight  pending  at 
ike  time  of  the  disaster^  and  subsequently  earned  by  the  ship, 
]»,  by  virtue  of  the  abandonment,  absolutely  and  entirely 
vested  in  the  abandonee  of  ship ;  2.  That  consequently  if  the 
entire  freight  for  the  voyage  be  theii  pending,  the  whole  is 
tranrferred  by  the  abandonment :  if  however,  a  portion  of  the 
freight  have  been  previously  earned  under  the  terms  of  the 
darter-party,  as  by  delivery  of  part  of  the  cargo  at  an 
intermediate  port,  or  if  freight,  pro  ratd^  have  become  due 
before  the  loss,  such  previously  earned  portions  of  the  freight 
would  not,  it  seems,  be  transferred  by  the  abandonment  of 
the  ship,  (y) 

In  Case  r.  Davidson,  Mr.  J.  Bayley  intimated  (and  Mr.  From  thi«  state 
Benecke  strongly  supports  the  same  view)  that,  from  this  seems  toToUow 
state  of  the  law,  it  necessarily  follows  that  an  underwriter  on  ***"!  *^®  »2nder- 

'  "^  writer  on 

freight,  who  has  accepted  an  abandonment  of  freight  and  freight  who  has 
adjusted  as  for  a  total  loss,  would  be  entitled  to  recover  back  for  a  total  Ims 
from  the  assured   the   freight   ultimately  earned  (z) :    and,  7'"  ^  entitled 

o  •'  V  /  ^   to  recover  back 

indeed,  this  conclusion  seems  unavoidably  to  follow,  unless  it  fr""™  *J»e 

assured  the 
proceeds  of 
freight  ulti- 
(v)  SeeLukc  0.  Lyde,  2Burr.  882.     lips  says,    "it   is  always    taken    for   mately  earned. 

(')  Per  Le  Blanc,  J.,  in  Thompson  granted  that  an  abandonment  of  the 

«•  Rowcroft,  4  East,  44.  ship  does  not  include   such   freight.** 

iy)  The  law  in  France  is  now  settled  Vol.  ii.  p.  450. 

to  be  the  same.    (Suepo<r.)     In  £ng.  (z)  Per  Bayley,  J.,  5  Maule  &  Sul. 

'lad  ud  the  United  States,  Mr.  Phil-  85.     Bcncck6,  Pr.  of  lodcm.  410. 
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Constructive 
total  loss  on 
freight  — 
cfTect  of  aban- 
donment of 
ship  on 
freight. 

He  may  clearly 
do  so  where 
the  rights  of 
the  abandonee 
of  ship  do  not 
interfere- 


As  a  practical 
rule,  ship  and 
freight  should 
be  insured  in 
distinct  poli- 
cies ;  if  in  one 
policy,  then 
with  specific 
clauses. 

In  the  United 
States  the 
whole  freight 
in  such  case  is 
apportioned 
pro  rata  into 
freight  earned 
before^  and 
freight  earned 
after,  the 
casualty:  the 
former  goes  to 
the  underwriter 
on  frtightt  the 
latter  to  the 
underwriter  on 
ship. 


can  be  supposed  that  the  assured  is  to  be  allowed^  by  ab: 
doning  the  ship,  to  transfer  to  a  third  party  those  rights 
which  the  underwriter  on  freight  would  otherwise  be  entit! 
as  abandonee  of  the  freight,  and  thus  to  make  the  lat 
liable  for  loss  originating,  not  in  the  perils  insured  again 
but  in  the  act  of  the  assured  himself.  Accordingly,  in  a  cj 
where  the  claims  of  the  abandonee  of  ship  were  not  e 
forced,  it  has  been  decided  in  this  country,  that  the  abandon 
of  freight,  who  has  adjusted  a  total  loss,  may  claim  fro 
the  assured,  as  salvage,  any  freight  ultimately  cai*ned  le 
the  necessary  expenses  of  earning  it.  (a) 

The  practical  result  of  this  state  of  the  English  law  seenc 
to  be,  that  ship  and  freight  shoidd  be  made  the  subject  € 
one  and  the  same  insurance,  or  tliat,  when  separately  insurec 
clauses  should  be  introduced  for  an  equitable  apportionmeii 
of  the  freight  salvage,  (b) 

§  399.  Our  law,  although  it  must,  for  the  present,  be  take 
to  be  fixed  by  Davidson  v.  Case  (c),  seems  undoubtedly  1 
present  the  anomaly,  "  that  the  assured  on  freight  may,  I 
making  a  distinct  contract  with  a  third  party,  deprive  tl 
underwriter  on  the  freight  of  the  salvage  to  which  he  won 
have  been  entitled  had  no  such  contract  been  made."  (rf)  ] 
the  United  States  this  inconsistency  is  sought  to  be  avoid( 
by  making  an  apportionment  of  the  freight  earned,  parti 
before,  and  partly  after,  the  event  for  which  the  abandonmei 
on  ship  is  made.  The  rule  there  has  long  been  undcrstoc 
to  be,  that,  on  an  accepted  abandoimaent  of  the  ship,  tl 
freight  earned  previous  to  the  loss  is  to  be  retained  by  tl 
shipowner,  or  by  his  representative,  the  underwriter  o 
freight,-to  whom  it  has  been  abandoned,  and  that  only  tl 


(a)  Barclay  r.  Stirling,  5  Maule  &  toun,  in  the  House  of  Lords  (not  y 
Sel.  6.  decided  there),  appears  to  open  afret 

(b)  See  the  remarks  of  Ch  J.  Dallas  the  whole  question  :  should  Judgroei 
in  Davidson  v.  Cose,  2  Brod.  &  Bingh.  be  given  in  this  case  before  these  sbec 
387  ;  and  sec  Beneck^*,  Pr.  of  Indem.  go  through  the  press,  it  will  be  giv« 
413.  in  the  Addenda. 

(r)  Tlie  case  of  Stewart  t\  Dennis-         (d)  2  Phillips  on  Ins.  458. 


SFPECT  OF  ABANDONMENT  OF   SHIP  ON   FREIGHT. 

fidght  earned  subsequently  to  the  time  of  loss  vests  in  the  Cons 

ahmdonee  on  ship,  (e)  fref^, 

It  cerUunly  seems  tliat  this  rule  is  more  free  from  oblec-  ^!^'^^'^ 

^  •'  donin 

tbns  than  our  own ;  nor  does  there  appear  to  be  any  great  ship  < 
difficulty  in  its  practical  application.     Thus,  in  a  case  where    '^^'^ 
dup  and  freight  had  been  abandoned  to  the  respective  sets  of  '^^ 

»  o  1  seems 

underwriters,  on  account  of  the  capture  of  the  ship  after  she  a^>ie  t 

own  * 

kid  performed  eight-nintlis  of  the  voyage  insured,  the  court  lion  o 
held  that  the  underwriters  on  the  freight  were  entitled,  in  [^^^jj 
virtue  of  the  abandonment,  to  all  the  vessel's  earnings  pre-  State- 
Viously  to  the  casualty,  —  tliat  is  to  say,  eight-ninths^  and 
those  on  the  ship  to  the  remaining  ninth,  (f)     This  case  is 
iImo3t  identical  w^ith  that  put  by  Mr.  J.  Bay  ley,  in  order  to 
iUostrate  the  unfairness  of  the  English  rule;  according  to 
which  the  underwriter  on  the  ship,  in  such  case,  would  rc- 
crive  the  whole  benefit  and  earnings  of  the  voyage,  although 
kewotdd  only  be  at  a  few  days' expense  for  provisions,  &c.  (g) 

In  France,  where  insurances  on  pending  freight  {fret  ct  Law : 
fare)  are  prohibited,  the  question  cannot  arise  as  between  ^f  ^n 
the  two  sets  of  underwriters :  but  the  general  question  as  to  J?®."^ 
the  effect  of  an  abandonment  of  the  ship  on  pending  freight 
his  given  rise  to  a  great  deal  of  embarrassed  litigation.     The 
Ordinance  of  1681  had  no  specific  regulation  on  the  point, 
lod  the  tribunals  denied  to  the  underwriter  on  ship  any 
freight  for  the  goods  saved.     Valin  exposed  the  error,  and  Oplni 
maintained  that  an  abandonment  of  the  ship  ought  to  carry 
with  it  all  the  freight  pending,  and  in  the  course  of  being 
evncd,  at  the  time  of  the  casualty,  whether  stipulated  to  be 
paid  Iq  advance  or  not ;   but  not  freight  actually  earned;   as, 
for  instance,  where  the  freight  of  the  outward  passage  having 

(0  Kent's  Comm.  vol.  ii'i.   p.  332.  Uuited  States  seems  hardly  yet  defini- 

d  1844 ;  tnd  sec  the  cases  cited  by  tively  settled,    for    Chancellor    Kent 

^  of  vbich  the  principal   arc,  —  cites  a  case  in  which   the  point  was 

t  United  Ids.  Comp.  V.  Lenox,  iJohn-  raised,  but  not  decided,  whether  the 

VHi'i  Cises,  S77 ;  2  Johnson's  Cases,  abandonee  on  ship  took  the  entire  or 

W;f  Marine  Ins.  Corap.  v.  United  only  a  f>ro  ra/4,  freight,    f  Annroyd  v. 

luL Comp.,  9  Johnson's  Kep.  186.  See  Union  Ins.  Comp.,  3  Binn.  437 
>lio  all  the  cases  collected  and  com-         (/)  j-  Leavenworth   r.    Delafield,  1 

■<oted  on  by  Phillips  on  Ins.  vol.  ii.  Caines,  578.,  cited  2  Phillips,  460. 
pp.  449.^4.    The  law  indeed  in  the        (^)  In  5  Maule  &  Sel  86. 
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GONSTBUCTIYB  TOTAL  LOSS  OF  SHIP. 


Constructive 
total  loss  on 
freight  — 
effect  of  aban- 
donment of 
ship  on 
freight. 


Of  Emcrigon. 


Ordinance  of 
A.u.  1779. 


Code  dc  Com- 
merce, arr.  386. 


Frciglit  paid  in 
advance  upon 
the  ^oods  that 
ultimately  ar- 
rive passes  to 
the  almndonec 
of  ship;  but  the 


been  earned  and  paid,  the  ship  is  lost  in  her  passage  hon 

Emerigon  examines  the  question  on  general  principles 

concludes,  with  regard  to  the  freight  in  the  course  of 

earned  at  the  time  of  the  casualty,  that  this  passes  t 

abandonee  of  the  ship  just  as  the  fruit  growing  in  an  oi 

passes,  on  sale,  to  the  vendee  of  the  orchard :  with  regs 

freight  actually  earned  before  the  casualty,  he  admits 

this  seems  to  stand  in  the  same  predicament  with 

gathered  before  the  sale  of  the  orchard,  and  which,  of  c 

would  not  pass  to  the  vendee;  but,  finally,  he  deter 

that  this  freight  also  goes  to  the  abandonee  on  ship,  < 

ground  that  the  effect  of  an  abandonment  is  entin 

substitute  the  abandonee  in  place  of  the  assured  froi 

beginning  of  the  adventure,  so  as  to  make  him  propric 

the  ship  and  all  its  earnings  from  the  commencetnent 

risky  and  not  only  from  the  time  of  the  casualty,  (i)     Ai 

law  was  so  settled  by  the  Chamber  of  Commerce  of 

seillcs  in  1778.     The  Ordinance,  however,  of  the  ei 

year  (1779)  did  not  follow  this  doctrine,  but  declai-ec 

acquired  freight  {fret  acquis)  already  earned  on  the  v 

was  insurable,  and  did  not  go  with  the  ship  on  abandoi 

but  that  the  freight  ultimately  earned  on  the  goods 

would  go  to  the  insurer,  if  there  was  no  stipulation  i 

contrary,  {f)      The  Code  de  Commerce   enacts  the 

freight  of  the  goods  saved  {fret  des  marchandises  sc 

shall,  on  abandonment,  vest  in  the  abandonee  on  shij 

though  it  may  have  been  paid  in  advance  (A)    The  mcai 

these  latter  words  has  been  the  subject  of  litigation 

the  French  tribunals :  it  has  been  expressly  laid  down 

Cour  Royale  of  Kcnnes  (Z),  and  confirmed  by  the  C< 

Cassation  (w^),  that  they  relate  only  to  such  j>ortion 

freight  of  the  goods  ultimately  saved  as  may  have  bee 


(h)  Com.  Liv.  S.  tit.  vi.  dcs  Assur- 
ances, art.  15.  vol.  ii.  pp.  263 — 266.  cd. 
Bccanc,  art.  47.  ibid.  p.  869. 

(t)  Emerigon,  chap.  xvii.  sect.  9. 
vol.  it.  p.  25G.  ed.  1827.  The  ^hole 
section  deserves  an  attentive  perusal. 


{j')  See  Emcrigoui  ibid. 
(*)  Art.  38G. 
(/)  23d  August,  1823. 
(m)  I4th  December,  1825. 
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in  advance  under  the  stipuktioos  of  the  charter-party :  that  CoDstmctiTe 
the  only  freight  which  passes  by  abandonment  to  the  insurer  freight— 
on  the  ahip,  is  the  freight  of  the  goods  on  board  at  the  time  of  ^^^^^*^^' 
the  casoalty  and  ultunately  saved ;  but  that  the  freight  of  «hip  on 

freiffht. 

gvwds  landed  previous  to  the  casualty,  under  the  terms  of  the  — -; 

diarter-party^  and  thus  earned  before  the  loss,  docs  not  vest  Um'ledpr^ioua 
Ml  the  abandonee  of  ship,  (n)  ^  n^^'^*^ 

The  actual  law  in  France,  then,  as  far  as  relates  to  the 
^ikct  of  an  abandonment  of  ship  on  freight,  considered  apart 
firam  the  interests  of  the  underwriters  on  freight,  appears 
doeely  to  resemble  our  own. 

$  400.  With  regard  to  the  deductions  to  be  made  from  the  What  deduc* 
£re%ht  ultimately  earned,  and  which  vests  as  salvage  in  the  made  from^the 
abandonees,  the  following  points  have  been  decided :  —  freight  ulti- 

,  ,  ,  ,  ,  mately  earned 

In  a  case  in  which  ship  and  freight,  on  detention  under  before  its  pro- 
Ik  Russian  embargo  of  1800,  had  been  severally  abandoned  o^ra^yage 
to  the  respective  underwriters,  and  where  it  was  assumed  to  the  different 

I  .  •  -I        1        •       1       *®'*  of  under- 

that  each  set  of  underwriters  were  to  be  considered  as  m  the  writers, 
place  of  the  assured  for  the  respective  interests  insured,  the  ^^^^  7  Ea*t, 
dupowner  claimed  to  mnke  the  following  deductions  from  the  -'** 
6e^t  ultimately  earned  before  paying  it  over  as  salvage  to 
tbe  underwriters  on  freight,  who  had  settled  for  and  paid  him 
itotalloss:  — 

1.  Expenses  of  shipping  the  cargo  on  which  the  freight  iMuctions 
waa  paid,  together  with  port  charges  and  expenses  of  the 
lUp  and  crew  at  St.  Petersburgh,  and  Elsineur  (for  payment 
of  Sound  duties).  2.  Insurance  on  same.  3.  Wages  and 
pioriaions  of  master  and  crew  from  the  time  they  were 
fibented  in  Bussia  till  discharged  in  Liverpool.  4.  Their 
wtyet  during  their  detention  under  the  embargo  {provisions 
were  found  by  the  Russian  government).    5.  Charges  paid  at 


(ft)  Blaise  r.   Paris   General    Ass.  whole  case  is  very  interesting,  and  well 

^^^^»  referred  to  by  Boulay-Paty,  deserves  perusal:   its  effect  seems  to 

^^iiBUDciit.  on  Emerigon,  toI.  ii.  p.  260.  have  been  misstated  by  Mr.  Chancellor 

^  1827,  aod  cited  at  length  by  him  Kent,  who    refers  to  it  in  the  last 

n  hii  Cburs  de  Droit  Comm.  Mar.  edition  of  his  Comm.    Vol.  ill.  p.  .'i34. 

^  hr.  pp.  397*41 7.  ed«  1 834.     The  ed«  1844. 
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CONSTRUCTIVE  TOTAL  LOSS  ON  FREIGHT. 


Constructive 
total  loss  on 
freight  — 
effect  of  aban< 
donment  of 
ship  on 
freight. 

Deductions 
allowed. 


Where  ship  is 
repaired,  and  a 
fresh  car^o 
sent  on,  the  ex- 
penses of  s\n\u 
ping  such 
cargo  arc  de- 
ductions from 
the  freight  due 
to  the  under- 
writers as  sal- 
vage, but 
ex]>enses 
caused  by  mere 
detention  for 
repairs  are  not. 
Barclay  v. 
Stirling, 
5  M.  &  Sel.  C. 


Liverpool  on  ship  and  cargo.  6.  Insurance  on  ship  fi 
homeward  voyage.  7.  Duninution  on  ship's  value  t\ 
by  wear  and  tear. 

With  regard  to  these  claims  the  court  held,  1.  Thi 
expenses  of  shipping  on  board  the  homeward  cargo, 
altogether  for  the  benefit  of  the  undent/riters  on  / 
should  fall  exclusively  on  tliem ;  2.  That  the  expenses  < 
and  crew,  and  the  insurance  thereon,  the  wages  and  pro 
of  the  master  and  crew  between  their  liberation  fro 
cmbai;go  and  the  ship's  discharge,  and  their  wages  duri 
detention,  should  be  deducted  from  the  salvage,  and 
lioned  between  the  two  sets  of  underwriters  accordi 
their  respective  interests:  the  wages  during  the  del 
Lord  EUenborough  intimated,  might  come  into  gener 
rage ;  3.  The  charges  on  ship  and  cargo  in  the  port  < 
charge,  the  cost  of  insuring  the  ship  for  her  hon 
voyage,  and  the  diminution  of  her  value  thereon  by  w( 
tear,  the  court  held  must  be  struck  out,  as  they  could 
charged  on  the  freight  (o) 

In  another  case  where  the  ship,  having  been  cast  a 
the  course  of  the  voyage,  a  separate  abandonment  was 
to  l)oth  sets  of  underwriters ;  but  the  abandonees  on  g 
consideration  of  the  assured's  taking  less  than  a  total  1< 
nounccd  all  claim  to  benefit  of  salvage,  it  was  held,  tl 
underwriters  on  freight,  who  had  adjusted  for  and  paid 
loss,  were  entitled  to  the  freight  ultimately  earned 
repaired  ship's  arriving  with  a  substituted  cargo,  af 
ducting  the  necessary  expenses  of  loading  stick  ca 
board  at  the  port  of  repairs,  and  the  wages  of  the  creto 
the  loading :  any  expanses,  however,  incurred  while  tl 
was  detained  merely  for  the  purpose  of  necessary  repai, 
not  to  be  deducted  from  the  freight,  but  set  to  the  t 
of  the  shipowaer,  to  be  made  good  by  the  underwr 
ship,  (p) 


(o)  Shatp  r.  Glndstonci  7  East,  <24, 


(p)  Barclay  t*.  Stirling,  5 
Sel.  C. 
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CHAP.   IX. 
INCIDENTS  AND  EFFECTS  OF  ABANDONMENT. 

EOT.  L   An  Abandonment  must  be  entire  and  absolute,  not 

partial  and  conditional. 

§  401.  One  of  the  first  principles  in  this  branch  of  in-  An  abandon- 
eonmce  law  is,  that  an  abandonment  must  be  entire,  and  not  entire  and 
jartial,  by  which  is  meant,  that  the  assured,  in  case  of  loss,  *^J"i^nd*^ 
cannot  abandon  part  and  retain  part,  but  the  abandonment  conditional. 


mnst  extend  to  his  whole  interest  in  the  thing  insured,  as  far  The  abandon- 

i»  that  interest  is  covered  by  the  policy.  ,  includ™  the 

Thus,  where  a  single  policy  of  insurance  Is  effected  on  ^^lole  interest 

Aip  and  cargo  "  indiscriminateli/^^  i.  e,  where  a  gross  sum  is  as  far  as  it  is 

insured,  on  the  t#o  interests  jointly,  without  distinctly  speci-  pouJyf  ^^  ^^ 

iying  how  much  is  insured  on  each  separately,  it  is  stated  by  As  where  a 

Emerigon  that  neither  the  ship  nor  the  cargo  can  be  sepa^  J  gjj^p  ^^" 

lately  abandoned;  (a)  «»5«o  »iiA«crt- 

But  where  it  is  specified  in  the  policy  that  part  of  the  neither  can  be 

Trbflle  valuation  is  to  apply  to  the  ship  and  part  to  the  goods,  separately, 

and  no  goods  have,  in  fact,  ever  been  loaded  on  board,  but  AUter  where 

the  liak  is  run  on  the  ship  only,  the  ship  alone  may  be  aban-  distinct  on*** 

doned;  but  the  assured  can  only  recover  to  the  extent  of  the  ^^f^' 

1    A*  xi        !-•      /»\  So,  where  one 

valnauon  on  the  snip.  \b)  Fum  is  insured 

So,  where  a  gross  sum  is  Insured  in  a  single  policy  upon  a  nateit"^*"™*" 


on  a 


general  class  comprising  several  particular  subjects,  without  general  class 

comprising 

(a)  Emerigon,    chap.  xvii.  sect.  8.  separate  abandonment  of  one  of  the  in- 

^^  ii.  p.  250.  ed.  1827.  This  position  terests  was,  in  fact,  made,  and  the  courts 

H  laid  down   by   Emerigon  without  appeared  to  take-  it  for  granted  that 

^  qnslificatiim,  and  seems,  on  prin-  such  an  abandonment  was  valid,  l^il- 

^ktobe  correct,  though  Mr.  Phillips  lips  on  Ins.  chap.  xviL  sect.  7.  vol.  ii. 

*">adcn  the  point  as  doubtful,  and  p.  368.     And  see  Amerv  v,  Bodgers, 

^  tome  GSMs  in  the  United  States  1  Esp.  208. 

u  whieb,  upon  incb  an  insurance,  a  (6)  Amery  v*  Rodgers,  1  Esp.  SOS. 
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An  abandon- 
ment  must  bo 
entire  and 
absolute^  nut 
partial  and 
conditional. 

several  distinct 
kinds — neither 
of  the  kinds  so 
comprised  can 
be  separately 
abandoned. 

AlUer  where  a 
distinct  sum  is 
insured  on  each 
distinct  kind. 

Semblef  the  law 
is  tlie  same 
where  one 
gross  sum  is 
insured  on 
several  commo- 
dities, each 
geparaUljf 
valued. 


Especially 
where  the 
commodities 
are  shipped  in 
^parate 
packages. 


specifying  on  which,  or  to  what  amount  on  each, — the  in- 
surance is  one  and  entire  (c),  and  the  abandonment,  conse- 
quently, must  extend  to  the  whole  class.  Thus,  if  lOOOi  be 
insured  ^^  on  goods^^  generally,  and  the  goods,  in  fact,  consist 
partly  of  sugars  and  partly  of  indigoes,  the  assured  cannot,  in 
case  of  wreck,  or  other  constructive  total  loss,  abandon  his 
sugars, 'and  retain  his  indigoes,  or  vice  versd.(d) 

If,  however,  a  specific  and  distinct  sum  be  insured  on  each 
kind  of  commodities — as  ^^  lOOOZ.  on  the  sugars,  and  10002i 
on  the  indigoes, — in  such  case  either  of  these  two  subjects 
may  be  separately  abandoned,  (e) 

It  has  been  said  by  a  high  authority  in  the  law  of  Marine 
Insurance,  that  if  the  several  kinds  of  commodities  are  each 
separately  valued  in  the  policy,  they  may  each  be  separately 
abandoned,  even  though  a  specific  and  distinct  simi  may  not 
be  insured  upon  each.  (/)  Accordingly,  in  the  United  States, 
where  one  gross  sum  was  insured  ^^  on  150  boxes  of  sugars, 
valued  at  6000/.,  5  hampers  of  mace,  valued  at  5000/.,  and  4 
tons  of  logwood,  valued  at  250/. ; "  it  was  held,  that  under 
such  a  policy  the  assured  might  abandon  each  article  sepa* 
rately.  (g) 

This  rule  is  doubted  by  Mr.  Phillips,  who  contends  that 
the  insurance  in  such  case  is  one  and  entire,  though  the 
valuation  is  distinct,  and  that,  consequently,  the  abandon- 
ment ought  to  be  entire  also.  (A)  In  this  country,  however, 
there  seems  no  doubt  that  the  rule,  as  laid  down  by  Mr. 
Marshall,  is  that  to  be  acted  upon,  especially  in  cases  where 
perishable  commodities  are  shipped  in  separate  packages; 
when,  as  we  have  seen,  the  insurance  is,  in  practice,  taken  to 
be  distinct  on  each  species,  even  without  a  spedal  clause  to 
that  effect,  {i)  Chancellor  Kent,  after  noticing  the  doubt 
raised  by  Mr.  Phillips,  thus  cautiously  lays  down  the  rule :  — 


(c)  Est  unica  assecuratio  omnium         (g)    f  Diederichs    p.    Commercial 


mercium.  Eraerigon,  chap.  xvii.  sects, 
vol.  ii.  p.  249.  ed.jl827. 

(d)  Emerigon,   chap.  xvii.  sect.  8. 
%ol.  ii.  p.  249.  ed.  1827. 

(e)  Ibid. 

(/)  Marshall  on  Ins.  612. 


Ins.  Comp.  of  New  York,  10  Johnson*^ 

(New  York)  Rep.  234. 

(h)  2  Phillips  on  Ins.  37a  ' 

(i)  See  Stevens  on  Average,  237. 


5th  ed, 
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*'  Unless  the  difierent  sorts  of  cargo  be  so  distinctly  sepa-   ^^  abandon- 
rated  and  considered  in  the  policy^  as  to  make  it  analogous  enUre  and 
to  distmct  insurances  on  distinct  parcels,  there  cannot  be  a  p^^ii*a|lid'' 
separate  abandonment  of  part  of  the  cargo  insured."  (j)  conditional. 


-     Where,  however,  the  assured  effects  two  separate  policies  Where  two 
upon  constituent  parts  of  the  same  cargo,  it  is  hardly  neces-  dw"Me*eSfected 
sary  to  say,  that  in  such  case  he  may  abandon  either  part  ^^  ^7^  distinct 

'  ■'  ^  ^  "^  ^  *  portions  of  one 

aepuately,  though  both  policies  are  effected  with  the  same  cargo,  either 

.    i»       -I  •^        !/T\  may  be  aban- 

set  of  underwnters.  (A)  doned  without 

■     Although,  however,  it  is  true,  as  a  general  rule,  that  **»eo*«>^' 
wherever  the  insurance  is  entire  the  abandonment  must  be  so  ment  can  only 
too,  and  therefore  extend  to  the  whole  subject  of  the  policy ;  ^^^  ^^  *^ 
yet  the  rule  must  be  understood  with  this  limitation,  that  tfie  ^ptotUtx^ 
abandonment  cannot  transfer  the  interest  of  tlie  assured  any  Muranee, 
further  than  that  interest  is  covered  by  the  policy. 

Thus,  if  A.'s  cargo  is  worth  30,000/.,  and  he  only  insures 
it  to  the  amount  of  15,000/.,  it  is  plain  that  only  half  his 
interest  in  this  cargo  is  covered  by  the  policy :  in  case  of 
loss,  therefore,  followed  by  abandonment,  all  that  A.  by  his 
abandonment  transfers  to  the  underwriter  is  a  moiety  of  the 
cargo  ultimately  saved ;  the  other  moiety  he  retains  for  him- 
self in  respect  of  that  portion  of  his  interest  which  was 
not  covered  by  the  policy.  (/)  In  fact,  as  Boulay-Paty  ob- 
serves, this  is  an  entire  abandonment,  for  it  comprises  the  * 
MU  of  the  interest  AT  RISK  :  the  part  kept  back  is  only  in 
proportion  to  that  which  was  not  insured,  and  in  respect  of 
which,  therefore,  the  underwriters  can  have  no  claim,  (m) 

The  rule  is  the  same,  where  a  general  insurance  having  The  same  rule 
becR  effected  "  on  cargo  "  to  a  certain  amount,  the  value  of  fiw'rca^c  1^1^© 
the  interest  at  risk  becomes  greatly  increased  by  fresh  goods  \'*^"VT  ^^"*"" 

,  .    .  tity  of  the  cargo 

being  taken  on  board  in  exchange  for  the  original  cargo ;  accmini;  in  the 

as  m  the  course  of  a  bartering  voyage :  in  such  case,  if  a  loss  voyage,  over 

occurs  which  gives  a  right  to  abandon,  when  the  cargo  at  *alu"^°su/gj 
riak  is  double  the  original  value,  that  which  will  be  thereby 

0*)  Comm.  ToKilu  p.  329.  ed.  1844.  Comro.   Mar.,    torn.  iv.    p.   286.   ed. 

{i)  Emerigon,  chap.  xviL  sect  13.  1834. 

^n.p.27I.ed.  1837.  (m)  Ibid. 
(0  Boola^-Pntj,    Coun    de  Droit 

4JR  i 
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An  nbnndon- 
)iient  must  be 
eiitira  and 
al)s()1iilc',  not 
partial  and 
conditioiul. 

Though  the 
underwriters 
demand  an 
Hbandonment 
<»f  more*  than  is 
covered  by  the 
policy,  the 
asKiirod  may 
Abandon  to 
tliat  amount, 
and  recover  for 
a  total  loss*. 


Abandonment 
only  extends 
to  property  at 
risk  at  the  time 
of  the  loss,  and 
therefore  not  to 
goods  ])revi- 
oubly  landed. 


transferred  to  tlie  underwriter  as  salvage,  is  not  the  whole  of 
the  cargo  at  risk  at  the  time  of  the  loss,  but  only  half  thereof, 
or  the  value  at  risk  at  the  time  of  the  insurance,  and  covered 
by  the  policy.  (;?) 

So  clearly  is  the  general  rule  established,  that  if  the  under- 
writers demand  an  abandonment  of  more  tlian  is  insured,  this 
will  not  prevent  the  assured  from  abandoning  up  to  the  ex- 
tent of  the  sum  insured,  and,  having  done  so,  recovering  as 
for  a  total  loss ;  though,  if  abandonment  be  otherwise  requi- 
site, such  demand  of  the  underwriters  will  not  operate  as  a 
waiver  of  their  right  to  insist  on  notice  of  abandonment,  or 
entitle  the  assured  to  recover,  without  it,  a  total  loss,  to  which 
he  would  otherwise  have  had  no  claim.  (  o) 

It  must  also  be  remembered,  that  an  abandonment  onlt/ 
relates  to  the  ])ropcrti/  actually  at  risk  at  the  time  of  the 
disaster :  if,  therefore,  in  the  course  of  the  voyage,  a  part 
of  the  goods  originally  insured  have  been  landed  and  sold 
before  the  occurrence  of  the  casualty,  the  abandonment 
does  not  relate  to  them,  but  only  to  the  goods  on  board  at 
the  time  of  the  loss,  (j))  In  such  case,  the  assured,  on  the 
one  hand,  can  make  no  claim  against  the  underwriters  iu 
respect  of  the  goods  so  landed,  and,  on  the  other  hand,  is  only 
bound  to  Jibandon  the  goods  which  were  actually  at  risk 
when  the  loss  occurred,  {q) 


Kvery  aban- 
donment must 
1h!  absolute  and 
unconditional. 


§  402.  An  abandonment  must  operate  not  only  as  a 
transfer  of  the  whole  interest  of  the  assured  in  the  subject  of 
the  insurance,  but  it  must  be  such  as  to  effect  that  transfer 
absolutely  and  unconditionally.  "  Every  abandonment,** 
eays  Valin,  "  must  be  pure  and  simple,  and  not  conditional, 
otherwise  it  would  not  act  as  a  transfer  of  otonershipy  which 
is  of  the  very  essence  of  abandonment.'*^  {r) 


(m)  Pothier,    Trait6     d'Assurance,  (9)  Boulay-Paty,   Coura  de  Droit 

No.  133.  ed.  by  M.  Kstrangin,  of  1810,  Coram.  Mar.  torn.  iv.  p.  289.  ed.  1834. 

p.  199.  (r)  Valin,  tit.  vi.   des  Assurances, 

(a)  IIaveU)ck  r.   Rcckwood,    8  T.  art.  CO.  vol.  ii.  p.  418.   ed.   de  M.  Bc- 

Kep.  268.  cane,  1828.    See  also  Emerigon,  chap. 

(;r)   Emerigon,  chap.  xvii.  sect.  8.  xvii,  sect.  G.  vol.  ii.  p.  231.  ed.  1827. 
vol.  ii  p.  250.  ed.  1827. 
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.  Hence  it  foUowd^  that  no  one  can  be  entitled  to  make  an  An  abandon. 
abaadonment  who  has  not  at  the  time  of  the  loss  an  absohitc  ^n^i^a  and 
right  of  ownership  in  the  subiect  insured.  absolute,  not 

,  ,  partial  and 

Thus  it  has   been   decided  in  the   United   States,   that  conditional. 
where  the  assured  has  abandoned  all  his  interest  in  the  sub-   nc  who  aban- 
ject  of  insurance  to  one  set  of  underwriters,  he  cannot  after-  ^^^^  have  th'^' 
wards  make  an  abandonment  to  other  undcnvriters  of  the  «i»^oiutc 
same  subject,  (s)     So,  again,  it  has  been  there  held,  that,  if  the  time  of  the 
the  assured,  by  mortgaging  liis  ship,  has  voluntarily  deprived    *^^' 
himself  of  the  power  of  conveying  an  absolute  title,  he  can-  abandoned  his 
not  abandon  to  the  underwriters  on  ship,  but  can  recover  j^  °  ®  sct^of*' 
ooly  for  the  damage  he  has  actually  sustained,  as  a  partial  underwriters 

U-  /  \  cannot  aftcr- 

WW.  yt)  wards  abandon 

Whether  the  consignee  of  a  bill  of  lading  has  a  right  to  '^  ^°  "*^*'*"- 

,  ,        Mortgagor  of 

make   abandonment  of   the  goods,   must   depend   on    the    ship  cannot 
question,  whether  ^he  possession  of  the  bill  of  lading  gives  nbandomucnt. 
him  a  right  to  have  the  absolute  and  unconditional  possession  Query,  whether 
of  the  goods.     In  several  cases,  indeed,  tried  before  Lord  of*biTi"offrdrne 
EUenborou^hf  which  arose   on   the   American   embargo   of  ^'^arightto 

...  .  .       ^  abandon. 

1807,  and  in  which  it  appears  that  the  consignees  in  England 
of  the  bills  of  lading  had  abandoned  goods  detained  by  that 
embargo,  Lord  Ellenborough  thought  it  might  be  difficult  to 
make  out  that  they  had  such  an  interest  as  would  entitle 
them  to  abandon,  because  they  were  to  have  no  controul  over 
the  goods  till  their  arrival :  liis  lordship,  however,  gave  no 
decision  on  the  express  point,  and  the  cases  were  decided 
against  the  right  of  the  consignees  on  other  grounds,  (it) 


Sect.  IL   Form  of  Notice  of  Abandonment. 

§  403.  No  precise  form  is  required  for  a  notice  of  aban-  Form  of  notice 

domncnt ;  nay,  it  is  not  even  necessary  that  it  should  be  in  j^^^^ 

writmg(t;),  though,  in  point  of  fact,  it  generally  is  so.  '  ~: 

doninent  need 

(')  fHigginson  v.  Dall,  13  Mass.  (u)  Conway  r.  Gray,  10  East,  53G.,  be  in  no  pre- 

Bcp.  9&     S  i'hiUips  247.  ar.d  tlie  two  other  cases  there  cited.  cise  form,  but 

(0  t  Gordon  v.  MasMchussefs  Fire         (c)  Parmetcr  r.  Todhnnter,  1  Camp.  >»"«'  ^^  ^'^ecf, 

•wi  Hariiw  Im.  Comp.,  2  Pickering's     542.     See   aUo    Head  r.    Bcnham,  3  I"^**."'  ""!*  ""• 

(3ta.)Rfii.249.  Brod.   &  Bingh.   147.     Lord   EUen-  *^^"*^<^<^«*- 
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Form  of  notice 
of  abandon- 
ment. 


Parmctcr  v. 
TocIIiuntcr, 
1  Camp.  542. 


Thellusifon  v, 
Fletcher, 
1  Esp.72. 


Claim  for  total 
loss  followed 
by  payment  is 
evidence  of 
notice  of 
abandonmcnL 


Presumptive 
proof  of  notice 
111  Uw  United 
States. 


Whether  given  orally  or  in  writing,  it  is  an  indispenstUft 
requisite^   that  it  shall  communicate  unequzvocalhf^  and  ii^ 
plain  terms^  that  the  assured  offers  to  abandon  to  the  undetw 
writers  all  his  interest  in  the  thing  insured.     ^'  The  abandon- 
nient,"  says  Lord  Ellenborough,  ^^  must  be  direct  and  expresi^ 
and  I  think  the  word  abandon  should  be  used  to  make  it 
effectual,"  {to) 

Hence,  where  the  broker  communicated  to  the  underwriten 
that  the  voyage  had  been  broken  up  by  the  capture  of  the 
ship  and  cargo,  and  requested  them  to  settle  as  for  a  total 
loss,  and  to  give  directions  as  to  the  disposal  of  the  slup  and 
cargo  —  Lord  EUenborough  held  this  not  to  be  sufficient  as 
a  notice  of  abandonment,  {x)    Lord  Kenyon  had  previously 
come  to  the  same  conclusion,  in  a  case  where  the  broker 
showed  the  underwriters  a  letter  from  the  assured,  stating 
that  the  ship  had  been  forced  ashore,  and  a   quantity  of 
sugars  damaged,  upon  whieh  the  imderwriters  desired  that 
the  assured  woidd  do  the  best  ho  could  for  the  damaged 
property,  (y) 

But  though  a  demand  for  a  total  loss,  in  itself,  does  n«t  in 
this  country  operate  by  implication  as  a  notice  of  abandon- 
ment, yet  such  a  demand,  followed  by  payment  as  for  a  total 
loss,  is  evidence  that  an  offer  of  abandonment  has  been  made 
and  accepted,  (z) 

In  the  United  States  the  Courts  have  been  less  rigorous; 
and  the  rule  there  established  is,  that  where  the  nature  of 
the  transaction  is  such  as  to  leave  no  reasonable  doubt  of  the 
intention  of  the  assured  to  abandon,  and  of  that  intention 
being  understood  by  the  underwriters,  it  shall  be  implied  that 
a  proper  offer  of  abandonment  has  been  made,  though  no 
formal  notice  can  be  proved  to  have  been  given,  (a) 


borough  considered  that  it  would  have 
been  well  to  prevent  oral  notices  of 
abandonment  entirely,  but  admitted 
that  in  practice  they  were  held  to  be 
operative. 

(w)    Parmcter     r.    Todhimtcr,     1 

Camp.  542. 
(x)  Ibid, 


(y)  Thellusson  v.  Fletcher,  I  JEip. 

72. 

(z)  Houstman  r.  Thornton,  IIoh*s 
N.  P.  242. 

(a)  Tlius  in  the  Supreme  Court  of 
the  United  States,  a  letter  to  the  un- 
derwriters, containing  a  itatement'of 
Yhf  loss  and  s\ibse^ueiit  s«lc  of  part  of 
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The  notice  of  abandonment  ought  to  contain,  or  be  accom-  Form  of  notict 
puedwith,  a  short  statement  of  the  grounds  of  abandon-  ^^nt."  ^"' 
wot,  in  order  that  the  underwriters  may  determine  whether  r- r — ; 

'  ^  ^  ^     "^  ^  The  groundff  of 

to  looqyt  it  or  not ;  and  in  the  United  States  it  has  been  abantionment 
kU  (bat  not  in  this  country),  that  the  assured  cannot  avail  wUhthenoTice. 
Umaelf  of  any  other  grounds  of  abandonment  than  those  so 

Sop^nsing  a  notice  of  abandonment  to  have  been  duly  Nodcidofcet- 

•  -ijsi*  •  1*  ii/»/»  i_*j*      sion  requisite 

gmen,  no  deed  of  cession,  or  formal  transfer  of  any  kmd,  is  ^^  complete  the 
fleoeasary  to  enable  the  assured  to  perfect  his  abandonment,  abandonment, 
nd  recover  as  for  a  total  loss.  A  valid  notice  of  abandon- 
Bent  operates,  in  fact,  as  an  offer  of  abandonment  at  the  time 
iumade,  and  also  as  a  complete  transfer  of  property,  sup- 
ponng  dther,  1.  It  is  accepted,  or  2.  Supposing  the  loss  in 
respect  of  which  it  was  made  to  continue  total  down  to  the 
time  of  action  brought. 


Sect.  IIL  TYme  within  which  Notice  of  Abandonment  must  be 

giveru 

§  404.  -i\j8  the  effect  of  a  valid  notice  of  abandonment  (un-  Time  within 
kss  counteracted  by  the  subsequent  recovery  of  the  property  abandonment 
before  action  brought)  is,  to  make  the  underwriters  owners  """'^  ^  g'^^"* 

Reasons  why 

tlie  property,  and  also  a  claim  for  the  exceedingly    doubtful     whether     this    notice  of 

babneeof the  amount  insured,  less  the  would  be  so  held  in  England:  with    abandonment 

alvsge,  was  held  to  be  a   sufficient  us  the  great  criterion  of  the  right  to    ^.^ll^l^f 

Boiin  of  abandomnent.     (f  Patapsco  recover  as  fur  a  total  loss  is  the  state 

Ins.  Comp.   r.  ^uthgate,  5    Peter's  of  the  property  at  the  time  of  action 

Supreme  Court  llcp.  G04.)     So  pay-  brought :  supposing  it  then  to  be  in 

menu  made  upon  a  claim  for  a  total  such  a  state  as  to  gire  a  right  to  abai\- 

liM  have  been  held  there  to  i^nive  all  don,  the  assured  might  recover  for  a 

dcftcts  and  form  of  notice,    (f  Watson  total  loss,  although  the  original  ground 

«•  lot.  Comp.   of  North  America,  1  of  abandonment   had  then  ceased  to 

Buocy's  Rep.  47.)     So  the   under-  cxi«t.     If,  however,  the  rule  as  above 

*nteri  calling  for  papers  to  prove  a  laid  down  in  the  United  States  only 

toul  lois  after  claim  made,     (f  Cal-  means  that  the  grounds  stated  in  the 

Uiitb  r.   Garcie,    Condy'a  Maraliall,  notice  of  abandonment  must  at  «oia« 

^.  n.)    See  the  caaes  collected  in  2  time  really  have  existed,  and  that  un- 

Fbillipion  1DI.S94 — 397.  less  they  have  done  so,  the  notice  is 

(()  See  t  Suydam  v.  Marine  Ins.  invalid ;    the  law   here,  would,  it   is 

(^onp.  in  error,  2  Johnson,  1S8.,  and  conceived,  be  exactly  the  same  as  it  is 

^  other  eaaes  collected  in  2  Phillips  there, 

•  •    • 

^  |o^   996t      It  appears,  howeveri 


promptly 
given. 
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Time  within      of  tlic  abandoned  i)ropcrty  (or  salvage) ;  and  as  the  ultima 

which  notice  of,  n  ^  i  -iii/vt.-iii 

ai)anclonincnt     valuc  OE  sucli  property  may  be  considerably  anectcd  by  it 
.must  be  given,  promptitude  with  which  measures  are  taken  to  effect  eithc 

its  sale  or  recovery,  it  is  obviously  just  that  the  assured,  if  h 

means  to  abandon,  and  thereby  throw  upon  the  underwrite] 

the  ownership  of  tlie  thing  insured,  should  give  them  notic 

of  his  intention  to  do  so  within  a  reasonable  time  after  n 

cciving  intelligence  of  the  loss,  in  ordet  that  they  may  tal 

immediate  steps  for  turning  the  property  thus  cast  upon  thei 

hands  to  the  best  account,  (c) 

The  question         Immediately,   therefore,   the   assured  has   determined   t 

after  receiving    abandon,  lie  must  give  notice  of  abandonment  to  his  undei 

thcioS^"k^hc    '^r^^^^s :  of  this  there  is  no  doubt :  the  great  practical  di 

assured  bound    ficulty  lias  bccn,  to  lay  down  any  rule  as  to  the  time  wLic 

to  irive  notice 

of  abandon-  the  assurcd  shall  be  allowed,  after  receiving  intelligence  < 
nient.  ^j^^  1^^^^  £^^  making  up  his  own  mind  whether  he  will  abando 

.or  not. 
There  is  no  The  cascs  cltcd  In  the  present  section,  in  fact,  show  tlia 

there  is  no  fixed  rule  in  tliis  country  on  this  subject,  but  tha 

what  shall  be  considered  reasonable  time  for  this  purpos 

must  depend,  in  some  degree,  upon  the  certaintt/  of  the  newso^ 

the  disaster y  and  upon  the  nature  of  the  casualty  itself 

If  the  intclli.  If  the  Intelligence  is  certahiy  and  the  disaster  one,  such  a 

^^nl^*anVt\ic      Capture,  arrest,  or  detention,  which  is  manifestly,  prima  fach 

disaster  clearly  ^  constructlvc  totjil  loss  as  lonsj  as  It  contlnucs,  though  th 

such  as  gives  *^  ^ 

the  right  to  tlmc  it  may  continue  is  uncertain,  the  assured  ought  to  gi^ 
assured  ought  uotlcc  of  abandonment  immediately  upon  receipt  of  the  intc' 
to  give  notice     n^ence. 

immediately.  ^ 

If  the  intelii-  If>  ou  the  othcr  hand,  the  information  received  Is  doubtfu 

gencp,  or  the      ^^  ^j^^,  casualty  of  such  a  description  that  it  docs  not  necc* 

nature  o\  the  •'  ••■ 

disaster,  be        sarlly,  and  per  se^  give  a  right  to  abandon, — as  in  the  case  < 

more  doubtful,  .    ,  i        /»     i  i  •  it 

t!je  assured  has  the  Stranding  or  partial  wreck  oi  the  snip,  or  the  damag 
giving  notice!^     ^^°^  ^Y  sca-watcr  to  pcrlshablc  goods, — the  assured,  in  sue 

cases,  may  wait  a  reasonable  time,  before  giving  notice  < 
abandonment,  in  order  that  he  may  have  the  opportunity  ( 
receiving  more  accurate  information  as  to  the  nature  of  th 

(c)  Per  Lord  Abbgcr  in  Houz  v,  SaWador,  3  Bingh.  N.  C  281. 
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I088,  or  'ascertaining  "with  more  precision  the  actual  extent  of  Time  witiiin 

,    J  which  notice  of 

the  damage.  abandonment 

It  b  only,  however,  for  these  two  purposes  that  auy  delay  "^"^'  l**^.?!!*^"; 
at  all  can  be  allowed  him:  he  cannot  be  permitted  to  defer  It  is  only  in 

,  ,  ,  . »  •  order  to  verify 

giving  notice  of  abandonment  from  any  considerations  as  to  the  inteirr^encc 
hMt  of  the  markets;  for  any  profit  wliich  may  ultimately  rearnaturc"of  *^ 
temadc  in  this  way  ou^jht,  in  justice,  to  belong  to  the  under-  ti»e  loss,  that 

•^        °      '        •*  '  °  anv  delay  can 

writers:  neither  can  he  lie  by  and  treat  the  loss  as  an  average  beailoweJ. 
I08S,  until  the  recovery  of  the  property  becomes  hopeless, 
ud  then  give  notice  of  abandonment ;  for  the  underwriters 
are  of  right  entitled  to  all  those  chances  of  recovery,  which 
night  arise  from  the  speediest  and  most  immediate  endeavours 
for  that  purpose;  in  fact,  in  the  words  of  Lord  Kenyon,  he 
most "  make  his  election  speedily  whether  he  will  abandon 
or  not,  and  so  put  the  underwriters  in  a  situation  to  do  all 
that  is  necessary  for  the  preservation  of  the  property,  whether 
fiold  or  unsold,  (d) 
Of  course,  if  the  assured  is  not  proved  to  have  had  intelU-   The  assured 

-,,  M  i--i/»  11  i/»  must  have  hud 

jenee  of  tlie  loss  imtii  nothmg  is  left  to  abandon,  no  defence  intelligence  of 
fimnded  on  his  not  having  given  notice  of  abandonment  at  ^***'  ^**"** 
all,  or  in  due  time,  can  be  a  bar  to  his  claim  for  a  total 

First,  then:    tchere   the   intelligence    is    certain^    and  the  Where  the  in- 
disaster  one  which  manifestly  gives  a  prima  fixciQ  right  of  almn"  ccrtllimanrthe 
ionmenfi  ^f^c  assured  ought  to  give  notice  of  ahandoninent  iin^  ti*»«w'e»'  p"^ 

J  which  gives  a 

mediatelg  upon  the  receipt  of  the  intelligence,  clear  prima 

Thu.«,  where,  in  the  case  of  an  insurance  on  perishable  ahanaomnont, 
goodi,  ^^free  of  average^  the  ship  was  compelled  to  put  back  '^'^^  as^v^*^^ 

.     -.  "^  *  *  ^  must  give 

m  (ustress,  and,  after  two  surveys,  was  condemned  as  irrepa-  notice  immcdi- 
rable :  Lord  Ellenborough  held,  that  a  notice  of  abandonment  cetvL  thtHnteU 
not  given  to  the  underwriters  till  five  days  after  the  assured  *»gc*)<^^- 
hew  of  the  condemnation  of  the  ship,  was  too  late :  his  lord-  rfay«  after  "shii*- 
Aip  was  even  strongly  of  opinion,  that,  immediately  on  being  j^^ep'^^^^^^ 
apprised  of  the  ship's  having  put  in  in  distress,  the  assured,  ^^^^  *°o  ^"^*^- 
acting  on  the  information  they  then  had  at  hand,  should  have  Ewh.  Ass°^* 
•ddregsed  themselves  promptly  to  the  underwriters,  without  5  5j!  &  Scl.  47. 

W  In  Allwood  V,  Henckle,  Park,        (c)  Abel  v.  Potts,  3  Esp.  242. 
^8tbcd. 
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Time  within      lying  by  foF  the  result  of  a  final  survey,  but  that,  at  all 
abandonment     Qvents,  jfive  days  aftcf  knowing  such  result  was  too  late(/^: 
mu«t  be  given,  j^  jg  observable,  that  in  this  case  the  insurance  was  on  perish- 
able goods  warranted  free  of  average;  and  Lord  EUenborough 
laid  some  stress  on  this  fact,  on  the  ground  that,  as,  by  the 
terms  of  the  policy,  the  assured  were  excluded  from  indem- 
nity for  particular  average  loss,  they  ought  to  have  made 
use  of  the  earliest  opportunity  to  take  themselves  out  of  the 
exception, 
^tecn  da  s  Where,  in  an  insurance  on  ship,  a  delay  of  sixteen  or  seven' 

after  result  of    teen  days  elapsed  after  the  result  of  a  final  survey  was  known, 

final  survey  ,  .  .,  ii-iiyv 

known.  bcfore  notice  was  given,  such  notice  was  held  too  late,  {y) 

Bd"i^stairL.  ^^  Order,  however,  to  make  it  appear  that  there  has  been  a 
498.  laches  on  the  part  of  the  assured,  it  must  be  shown  that  he 

•hown 'that  ^^^  ^"^^  means  of  being  informed  of  the  real  state  of  the  loss 
assurt-d  had  full  ^^  ^hc  time  whcu  it  IS  Contended  that  he  ought  to  have  given 

means  of  being 

informed  of  the  uoticc  of  abandonment.  Hence,  where  the  owner  of  an  East 
lo^  ^**^"  ^  ^^^  India  ship,  which  had  been  sold  as  irreparable  at  Calcutta, 
Read  r.  Bon-  *    q^^q  notice  of  abandonment  three  days  after  he  had  received 

ham,  3  Brod.  &    ®  ,  ,  ^ 

Bin*^h.  147.  the  first  accuratc  information  of  the  loss,  that  was  held  snf- 

Notice  three  ficicnt,  although  it  appeared  that  the  captain  of  the  ship  had 

proved  receipt  arrived  in  London,  where  the  owner  resided,  ten  days  pre- 

tion"  held**""""  viously,  and  probably  might,  but  was  not  proved  to,  have 

sufficient  in  communicated  to  the  owner,  on  his  arrival,  the  facts  of  the 

cjisc  of  sale  of 

ship  abroad.         loSS.  (A) 

Assured  is  '  Lord  Ellenborough  held,  in  two  successive  cases,  that 
notice  of  aban-  where  the  ground  of  abandonment  was  the  ship^s  seizure 
donment  tm-      ^^^  detention,  the  assured  was  bound  to  give  notice  imme- 

mediatefy  on  ^ 

hearingofship's  diatcly  ou  Jirst  receiving  intelligence  of  the  seizure  and  deten^ 

^^J^^  *'  tion,  without  lying  by  for  its  final  condemnation*  (t) 

Nine  days  after  Thus,  whcrc  a  ship  and  cargo  were  seized  m  a  foreign  port 

^riurf  hdd  ^^  *^®  ''*•*  ^^  December,  1810,  and  the  assured  first  heard  of 

too  late.  iJ^Q  seizure  on  the  8th  of  January,  1811,  but  did  not  give 

Mellish  9,  An- 
drews, 15  East, 

^^'  (/)  Hunt  D. Royal  Exch. Ass. Comp.,         (t)  Mullett  v.  Sbeddcn,    13^East, 

5  Maule  &  Sel.  47.  304.      MeUisb  v.  Andrews,  15**£iMt, 

(g)  Aldridge  v.  Bell,  I  SUrk.  498.     13. 
(A)  Read  i;.   Bonhom,  3   Brod.    & 
Binghk  147. 
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notice  of  abandonment  till  nine  days  after  —  Lord  Ellen-  Time  within 
borongli  held,  that,  had  this  been  a  ease  in  which  notice  of  abandonment 
abtndonment  was  necessary,  the  notice  given  would  have  ""'^  ^  g^^^"' 
been  clearly  too  late,  although  the  cargo,  in  which  alone  the 
amired  was  interested  was  not  finally  condemned  until  the 
30th  of  April.  0) 

From  these  cases,  then,  it  appears  that  in  this  country  In  the  United 
the  assured  is  boimd  to  give  notice  of  abandonment  im-  ^^e  ^HUtiii 
meHatefy  an  first  receiving   certain   intellit/ejice  of  capture,  subsists,  and  is 
itaititm,  and  disidfility,  without  waiting  to  see  the  further  the  property, 
WMf  of  tie  casualty:  in  the  United  States  the  rule  is  diifer-  maywait  for 
cnt;  and,  provided  the  peril  still  subsists  and  is  operating  on  "®^  *'"^^"J!I'u 
tlie  property,  the  assured  may  wait  for  new  circumstances,  are  the  direct 
which  are  the  direct  consequences  of  the  peril :  for  instance,  the  pedfiiefore 
m  cases  of  captiure  or  arrest,  he  may  lie  by  and  not  abandon  ^^  s»ves  notice, 
till  he  receives  intelligence  of  condemnation:    in  case  of 
disability  by  stranding  he  need  not  abandon  till  the  ship  is 
lold.  (A)     The  American  courts,  indeed,  profess  to  deviate  in 
this  respect  from  the  doctrine  that  prevails  in  England  and 
most  other  maritime  countries.  (/)     Mr.  Phillips,  however.  The  rule  \% 
endeavours  to  show  that  there  is  no  real  difference  between  this*^country. 
the  law  on  tliis  and  the  other  side  the  Atlantic  (rn) :  but, 
with  all  possible   deference  to   this    copiously  learned  and 
generally  accurate  writer,  it  appears  to  me  that  the  tenor  of 
the  English  authorities  does  not  warrant  this  position. 

The  cases  already  cited,  though  not  direct   decisions  272   Case  of  Kelly 
re%  arc,  inferentially,  strong  authorities  to  the  contrary ;  and  sidered. 
the  only  English  decision  which  seems,  even  primd  facie,  to 
lupport  the  American  doctrine  is  a  Nisi  Prius  ruling  of 
Lord  Ellenborough,  in  a  case,  of  which  the  facts  were  as  fol- 
lows:—  A  cargo  of  flax  seed,  which  the  plaintiffs  had  in-  Apiaintinrwho 

J  ^    /»  TM  •!    J  1    1  •  T  •         •  1    «  h*<^  given  no 

swrea  on  a  voyage  "from  Philadelphia  to  Liimenck,  was  notice  of  aban- 
cfctamed  at  Philadelphia  by  an  American  embargo  on  the  fi^^tTaJing  of 
23d  December,  a.d.  1807.     The  plaintiffs  were  informed  of  ««  embargo, 

afterwards 

(/)  Mellish   r.   Andrews,   15  East,  Livingstone  in  the  case  of  fToser  r. 

IS*  Smith,  S  Caines,  345.,  cited  2  Phillips, 

(k)  See  the    cases    coUeeted  in  2  387. 

^ipi  OQ  Ins.  3S7.  (m)  2  Phillips,  388. 

(0  See  the  obscr?4ttont  of  Mr.  J. 
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Tune  within      this  fact  iit  Llmerlck   on   the   11th  February,  1808:  they 

which  notice  ofi  .      ^  .  t^^  •  i_x 

abandonment     "owevcr,  tooK  110  immediate  stcjjs   m  consequence,  but  Oi 


'""'^^^  5*'^"-  the  11th  of  June,  finding  that  tlie  embargo  still  continued, 

iin'dtn  "that^"  ^^^^  ^^^^  *'^®  ^^^^  would  then  be  useless  for  their  purposes, 

lia<l  continued  evcu  if  it  aiTived,  Dwiug  to  an  Irish  statute,  prohibiting  aay 

defeatliis  nd-  Aax  sccd  of  the  preceding  year's  growth  being  sown  after  time 

tooble.'not'^  10th  of  May,  they  gave  notice  of  abandonment:    in  orfei 

being  given  till  to  cxcusc  this  delay,  they  contended,  at  the  trial,  that  tfcic 

became  certain  embargo  alonc,  ^v4lile  its  duration  was  uncertain,  did  not.  In 

ture  wasV^  "'  the  first  instance.  Constitute  a  ground  of  abandonment;  but 

fcaied.    Query,  that  the   real  and  only  ground  arose  when  it  first  became 

whether  it  .  '^    ^ 

would  have        Certain  that  the  flax  seed  could  not  arrive  in  time. 

if  I^?vcn  i'mmo-        Lord  Ellcnborough  said,  as  to  the  first  point,  "  a  compleU 

diatcly  that        qround  of   abandonment    certainhi    existed    on   the    Wth  of 

event  became      •/  •/  */  -^ 

ceitain?  February y  when   the  plaintiffs   heard  of  the   ship  being  cfe- 

tained;  but  they  did  not  then  abandon,  and  their  right  of 
doing  so,  arising  from  the  embargo  merely ^  was  gone : "  as  to 
the  second  point,  his  lordship  thus  expressed  himself:  ^^  it  is 
said,  however,  that  a  new  state  of  things  arose  at  the  ex- 
piration of  the  season  for  sowing  flax  seed  in  Ireland.     Sup- 

Can  a  right  of  posing    a  right  of  abandonment   thus  to  have  revived,  I  am 

revive  ?  afraid  it  has  not  been  exercised  with  sufficient  promptitude. 

The  sowing  season  ended  on  the  10th  of  May,  the  abandon- 
ment was  not  made  till  the  11th  of  June,  and,  according  to 
several  decided  cases,  that  was  out  of  time."  (n) 

Remarks  on  Even  supposing  this   case   to  be  a  binding  authority,  it 

amounts  to  very  little.  Lord  Ellenborough  only  speaks 
doubtfully  as  to  the  assumed  revival  of  the  right  of  abandon- 
ment, and  decides  the  case  on  another  ground.  At  all 
events,  it  would  be  unsafe  to  found  upon  a  single  Nisi  Frius 
decision  any  general  rule,  in  the  face  of  two  more  recent 
decisions  in  banc,  on  which  the  very  point  was  fully  pre- 
sented to  the  mind  of  the  same  judge,  and  by  him  decided  in 
a  different  way. 

If  the  informa-       §  405.  TjT,  however,  the  information  itself  is  uncertain,  or  the 

tion  itself  is  t  t      »         i  «  >  * 

uncertain,  or      nature  of  the  casualty  such,  that  the  assured  cannot  be  expected  to 

(n)  Kelly  tf.  Watson,  2  Camp*  \B6^ 
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Wflik  up  his  mirid  as  to  the  expediency  of  abandonment^  without  Time  within 

^  -  ...  _  ^ .,      which  notice  of 

an  opportunity  of  first  ascertaining  the  nature  and  extent  of  the  abandonment 
iamg^^  reasonable  time  ought  to  be  allmoed  him  for  that  pur-  ""^^  ^  g*^'^"- 
peu;  and  a  notice  of  abandonment  will  not  be  held  too  late  which  the  nature  of 

the  casualtv 

u  runt  delayed  longer  than  may  be  necessary  for  enabling  such  indecisive,  rea- 

n  imstigaHon  to  be  made.  ^ouW^bl"^ 

Thus,  where  some  time  was  necessarily  spent,  after  the  allowed  for 

dup*s  arrival,  in  ascertaining  the  state  of  a  damaged  cargo,  the  nature  and 

tie  notice  of  abandonment  was  not  held  to  be  too  late  because  dg^a*^^**** 

postponed  till  after  such  survey  was  completed.     The  facts  Where  a 

were  these : — The  plaintiff  had  insured  sugar  (not  warranted  ^J^  ^^^ 

free  of  avera£:e)  from  Liverpool  to  Calais.     The  ship  sailed  '"*^  P^""]  *^ 

°  ''  *  '■  damaged  to  an 

00  the  1st  of  December,  but  was  compelled,  from  stress  of  extent  that 
weather,  to  put  back  to  Liverpool  on  the  20th.  On  that  day  once  ascer- 
the  agents  in  Liverpool  wrote  to  the  assured  in  London,  ^^^^^  ^^^^ 

^     ^  *^  ^  may  wait  for 

amply  stating  that  the  ship  had  put  back  in  distress,  and  the  result  of  a 
that  the  cargo  was  to  be  exanuned  the  next  day.     On  the   oernon*!^ 
21gt  December  the  first  survey  took  place.    On  the  24th  the  Royal  Exch. 

•'  '^  Ass.  Comp., 

agents  wrote  a  second  letter,  stating  that  the  damage  was  not  6  Taunt  ssi. ; 
80  great  as  had  been  supposed,  and  that  they  intended  sending  gg. 
the  cargo  on.  On  the  29th  December  they  wrote  again,  to 
saj  that  a  great  many  boxes  were  damaged,  but  that  they 
meant  to  send  the  rest  on :  lastly,  on  the  7th  of  January,  they 
wrote  to  communicate  the  result  of  the  final  survey,  by  which 
it  appeared  that  the  goods  were  all  more  or  less  damaged, 
and  that  it  would  be  advisable  to  sell  them  where  they  lay 
on  account  of  the  underwriters.  The  plaintiffs  in  London 
recdved  this  letter  on  the  9  th  of  January,  and  immediately 
handed  it  over,  with  a  notice  of  abandonment,  to  the  under- 
writers, who  desired  the  plaintiffs  to  act  as  though  they  were 
not  insured. 

At  the  trial.  Chief  J.  Gibbs  told  the  jury  that  they  were 
to  oonnder  whether  the  time  which  the  plaintifi^s  had  taken 
in  making  their  abandonment  was  longer  than  was  sufficient 
fir  ascertaining  and  judging  of  the  state  of  the  cargo.  The 
jury  found  it  was  not,  and  the  plaintiffs  had  a  verdict ;  which, 

4  P 
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Time  within 
which  notice  of 
abandonment 
must  be  given. 

Judgment  of 
Ch.  J.  Gibbs. 


What  is  meant 
by  electing  to 
abandon  in  the 
Jir$t  inatance, 
a  sea-damaged 
cargo. 


The  assured 
cannot  lie  by, 
and  delay 
giving  notice 
of  abandon- 
ment, in  order 
to  ascertain, 
with  reference 
to  the  state  of 
the  markets  or 
any  other  con- 
sideration, 
whether  it  will 
be  most  for  his 
advantage  to 
abandon  or  not. 


Notice  given 
four  month* 
after  having 
taken  to  pro- 
ceeds of  sale : 
held  too  late. 
A 11  wood  V. 
IIenckell,Park, 
p.  400.  8th  cd. 


on  application  for  a  new  trial,  the  Court  of  Common  Pleas 
refused  to  disturb,  {o) 

Chief  J,  Gibbs  said,  "  It  is  perfectly  true  that  the  assured 
are  bound  to  make  their  election  in  the  first  instance^  whether 
they  will  consider  the  loss  as  a  partial  loss,  and  keep  the 
goods,  or  a  total  loss,  and  give  them  up  to  the  underwriters. 
That  is  the  law  in  all  cases  where  the  assured  have  an  option 
whether  to  abandon  or  not.  But  it  is  equally  true  that  by 
the  first  instance  is  meant  the  earliest  opportunity  after  they 
have  examined  into  the  state  of  the  cargo  ;  and  they  tnitst  have 
an  opportunity  of  doing  that,  because  it  is  only  by  tlie  result  of 
that  examination  that  their  decision  can  be  ultimately  deter^ 
mined.^  {p) 

But,  although  the  notice  may  be  thus  postponed  for  the 
sake  of  investigating  the  real  state  of  the  damaged  property, 
the  privilege  extends  no  further ;  and  the  assured  cannot  lie 
by  and  delay  giving  notice  of  abandonment  in  order  to  ascertainy 
with  reference  to  the  state  of  the  markets,  or  any  other  con- 
siderations,  whether  it  will  be  most  for  his  advantage  to  abandon 
or  not  (q) 

"  Let  it  not  be  supposed,"  says  Gibbs,  C.  J.  (in  the  case, 
just  cited,  of  Gernon  v.  Koyal  Exchange  Company),  **  that 
I  accede  to  the  proposition,  that  the  assured  may  use  this 
latitude  as  an  opportunity  to  judge  of  the  state  of  the 
markets,  and,  as  the  markets  rise  or  fall,  to  elect  whether  he 
will  abandon  or  not.  He  has  no  right  to  govern  his  conduct 
by  any  such  rule :  the  only  examination  he  may  make  is 
into  the  actual  state  of  the  cargo,  to  ascertain  what  is  the 
degree  of  damage,  without  reference  to  the  state  of  the 
market."  (r) 

Thus,  where  the  assured  on  goods,  upon  hearing  that  they 
had  been  sold  under  a  vice-admiralty  decree  abroad,  for  the 


(o)  Gernon  v.  Royal  Exch.  Comp., 
2  Marshairs  Rep.  88.  S.  C.  6  Taunt. 
381. 

(p)  2  Marshall's  Rep.  91,  92. 

(q)  Per  Dallas,  C.  J.,  in  Hudson  v, 
Harrison,  S  Brod.  &  Bingh.  106. 


(r)  Gernon  v.  Royal  Exch.  Comp., 
6  Taunt  387.  The  rule  is  the  same 
in  the  United  States,  j-  Livennore  v, 
Newhuryport  Marine  Ins.  Comp.,  1 
Mass.  Rep.  281. 
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l>enefit  of  whom  it  might  concern,  immediately  sent  out  Time  within 

i»     .  .1  i      1  1     ^     y  which  notice  of 

powers  of  attorney  to  remit  the  proceeds  home ;  but,  four  abandonment 

numAM  afterwardsy  finding  the  sales  less  productive  than  he  ""^  ^  g'^^^"- 
expeetedy  gave  notice  of  abandonment :  this  notice  was  held 
toolate.(«) 

So  where,  in  a  similar  case,  the  proceeds  of  goods,  sold  ^°**^  j^^ 

ifaroad  uider  a  yice-admiralty  decree,  were  received  by  a  vencyofa 

pcnon  to  whom,  for  three  years^  the  assured  continued  to  for  three  yean  * 

look  for  payment,  without  giving  any  notice  of  abandonment,  ^^^e^^ 

nd  then  only  gave  such  notice  when  they  ascertained  that  looked  for  pay- 

.  1  111  .  Tilt  ment,  held  too 

the  party  to  whom  they  had  so  given  credit  had  become  late. 
iwdYcnt :  this  notice  was  held  too  late,  (t)  Edi^!*!  T.^kep. 

So,  where  a  ship,  laden  with  wheat,  was  partially  sunk,  and  ^^^ 
tie  aemred,  instead  of  abandoning,  immediately  on  receiving  ^  nJ^^i^x 
this  intelligence,  first  employed  themselves  for  nearly  a  month  *^«  wbmersion 

All.  .11  1    .  of  the  ship  to 

liter  the  Ices  m  getting  out  the  wheat  on  their  own  account,  get  up  se*. 
tnd  then,  when  nearly  the  whole  of  it  was  got  out,  on  finding  ^hea?  and 
ft  more  damaged  than  they  expected^  gave  notice  of  abandon-  **»«?  ^rf° !«, 
ment:  Lord  Ellenborough  and  the  whole  court  held  the  donment,when 
witioe  too  late.  («)     "  Must  not  the  assured,"  says  his  lord-  able  to^ITlt 
Aofy  "  abandon  in  due  time,  while,  for  all  that  appears,  the  J^°  •  ^^^  **^ 
Ion  continues  total  in  that  sense  "  (t.  e.  constructively  total) ;  Anderson  v. 
''as  if,  in  this  case,  the  assured  had  abandoned  while  the  ^g^  Comp.)* 
flung  insured  remained  under  water.     Now  here  it  was  three  "^  "^^^  ^®' 
weeb  or  nearly  a  month  before  the  abandonment,  and  during 
aO  the  intermediate  time  the  assured  took  to  the  ship  and 
eirgo,  and  worked  at  it  on  their  own  account."  (y) 
Upon  the  same  principle,  where  the  voyage  is  delayed  or  Notice  not 

i_i_  11  11  .      .        riven  till  five 

woken  up,  but  the  property  saved,  the  owner  must  give  weeki^nter 

notice  of  abandonment  in  the  first  instance,  and  cannot  first  J^e*biJdt*!!de  o^ 

wilt  to  see  whether  he  can  prosecute  the  adventure,  and  then  »hip*s  port  of 

dect  to  abandon  when  he  finds  that  he  cannot  Hence,  where  held  too  late. 

•  dup,  m  which  oil  had  been  insiired  "  from  New  York  to  B*ak^  9  East, 

283. 

(*)  AUvood  V.  Henckell,  Park,  400.         (u)  Anderson  v.  Royal  Exch.  Ass. 
Stbcd.  Comp.,  7  East,  38. 

(0  Hitchell  o.  Edie,  1  T.  Rep.  608.         (o)  Anderson  v.  Royal  Exch.  Ass. 

Comp.,  7  East,  39. 
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Time  within  Havre,"  was  carried  into  a  British  port  and  kept  there  till 
abandonment  Havre  was  declared  by  the  British  government  in  a  state  of 
must  be  given.  jjiQ^kade,  a  notice  of  abandonment  was  held  too  late  which 

was  not  given  till  five  weeks  after  the  notification  of  the 
blockade,  "  the  latest  event,"  Lord  EUenborough  add,  "  \x^ 
which  the  loss  that  gave  the  right  to  abandon  was  capable  oS 
being  referred."  {w) 


Sect.  IV.  An  Abandonment  once  accepted  is  irrevocable^  an€i 

herein  of  Acceptance, 


An  abandon- 
ment once  ac- 
cepted is  irre- 
vocable»  and 
herein  of  ac- 
ceptance. 

Notice  of  aban- 
donment once 
accepted  is 
irrevocable, 
unless  made 
under  mistake 
of  fact. 


What  consti- 
tutes an  accept- 
ance. 


Return  of  mas- 
ter's protest, 
after  demand 
of  a  total  loss, 
with  notifica- 
tion that 
underwriters 
arc  satisfied,  is 
an  acceptance. 
Smith  r. 
Robertson, 
SDow's  Pari. 
Cases,  474. 


§  406.  The  law  of  England  agrees  with  that  of  France 
and  the  United  States  in  holding  that,  if  a  notice  of  abandon- 
ment is  once  accepted  by  the  underwriters,  it  is  irrevocable, 
unless  made  under  a  mistake  of  fact. 

The  underwriters,  by  their  acceptance  of  the  offer  to 
abandon,  deprive  themselves  of  all  power  to  object  to  the 
grounds  on  which  the  abandonment  is  made,  and  cannot 
afterwards  refuse  to  pay  the  whole  sum  insured,  even  though 
the  thing  insured  should  be  restored,  uninjured,  before  action 
brought. 

Thus,  in  the  case  of  Smith  v.  Robertson,  as  it  appeared 
that  the  underwriters  had  accepted  a  notice  of  abandonment, 
the  subsequent  restoration  of  the  ship,  before  action  brought, 
was  held  not  to  defeat  the  right  of  the  assured  to  recover  foi 
a  total  loss  in  respect  of  such  notice.  The  facts  were  these :  — 
The  broker  gave  notice  of  abandonment  to  the  underwriten 
(accompanied  by  the  master's  protest)  on  the  19th  of  October 
the  day  after  receiving  intelligence  of  the  ship's  capture :  the 
underwriters,  on  the  24th,  returned  the  protest  to  the  broker 
with  a  notification  "  that  tJiey  were  satisfied.^  On  the  same 
evening  advice  was  received  of  the  ship's  re-capture,  anc 
shortly  afterwards  she  was  brought  into  port,  where  she  dis 

(tr)  Barker  t>.  Blakes,  9  East,  283. 
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charged  lier  cargo  and  earned  freight    Lord  Eldon  held,  that  An  abandon- 
the  underwriters  were  bound  by  their  acceptance,  and  "  could  ccpted  is  irre- 
notbe  allowed  to  say  that  the  loss  was  not  total,  after  they  ^'ocaj'i^-N  and 

•^  ^  ''     herein  ofac- 

had  admitted  that  it  was,  and  acquiesced  in  the  abandonment  cepunce. 
IB  for  a  total  loss."  (x) 

Afi,  therefore,  an  acceptance  by  the  underwriters  has  these  So  is  any  ver- 

important  effects,  it  is  desirable  to  ascertain  what  acts  on  ^nt,from^" 

their  part  will  constitute  an  acceptance.      In  Enj'land  there  ^*»»ch  an  in- 

^  .  ...  t^"^  *o  adopt 

IB  no  established  form  in  which  it  must  be  conveyed :  any  the  abandon. 
Tcrbol  or  written  assent,  from  which  it  may  he  distinctly  inferrtSf^ 
w/flTft/  that  the  underwriters  intended  to  adopt  tlie  abandon- 
9ad,  is  a  sufHcient  acceptance. 
But  that  which  is  written  or  said  must  distinctly  show  tlieir  Acquiescence 

.,  ,        ■•  .       A.\  L  r     •         in  the  abandon- 

acqmescence   m  the  abandonment:    thus   where,  on   bemg  meut must di»- 
informed  of  the  loss,  they  merely  requested  that  the  assured  *i°«*^y  app*""- 
would  do  the  best  they  could  with  the  damaged  property, 
this  was  held  not  to  amount  to  an  acceptance,  (y) 

The  mere  silence  of  the  underwriters  on  receiving  notice  Mere  silence 
of  abandonment  does  not  in  itself  ^cmownt  to  an  acceptance  ;  amount  to  ac- 
for,  as  Mr.  J.  Story  remarks,  "  they  are  not  bound  to  signify  ceptance. 
their  acceptance :  if  they  say  and  do  nothing,  the  proper  con- 
dosion  18,  that  they  do  not  mean  to  accept."  {z) 

It  is  not,  however,  necessary  that  the  underwriter  should  Acceptance 
express  his  assent  to  the  abandonment  either  in  word  or  fromact%with- 
writing;  his  acceptance  may  be  inferred  from  his  actsy  when  °"?  7^^^  ^^ 
those  acts  arc  such  as  naturally  to  lead  the  assured  to  infer  Hudson  v. 
that  the  abandonment  is  acquiesced  in,  and  to  act  accord-  3  Rrod.  & 
ingly.    This  is  shown  by  the  following  case :  —  The  assured,  ^^^i^-  ^'^• 
who  was  interested  in  a  cargo  of  wines,  upon  receiving  advice 
that  the  ship  which  carried  them  was  stmnded,  and  partially 
nink  with  the  wines  on  board,  sent   immediate  notice   of 
Abandonment  to  the  underwriters,  who  thereupon  directed 

(')  Smith  ff.    Robertson,  2   Dow*s  Boulay-I'aty,  Cours  de  Droit  Comm. 

^  Caies,  474.     See  also  Hudson  v.  tit.  xi.  sect.  7.  vol.  iv.  p.  380. 

Htrrison,3  Brod.  &  Bingh.  153.  The  (y)  Tliellusson  r.   IHctchcr,  1  Esp. 

•^I^rt  of  tn  acceptance  is  well  expressed  N.  P.  7*2. 

Ijr  Boulay-Paty:  **  Par  leur  accepta-  (2)  Per    Story,   J.,    in    f  Peele    r. 

"<™  ▼oluntairc  il  s'est  fait   un  pacte  Merchants' Ins  (?omp.,  3  Mason's  Rep.                             , 

nrtrt  les  parties  qui  a  tout  termini."  27.,  cited  2  I'billipson  Ins.  401. 
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An  abandon- 
ment once  ac- 
cepted is  irre- 
vocable, and 
herein  of  ac- 
ceptance. 


Any  act  done 
by  under- 
writers after 
notice  of  aban- 
donment which 
could  only  be 
justified  under 
a  right  derived 
from  it,  is  pre- 
sumptive proof 
of  an  accept- 
ance. 


As  to  the  time 
within  which 
acci«ptance 
should  be  sig- 
nified. 


Refusal  to 
accept  should 
l>e  communi- 
cated in  rea- 
sonable time. 


the  assured  to  do  the  best  for  all  parties^  and 
further  step  till  two  months  afterwards,  whe 
wines  were  about  being  sold  hj  public  aucti* 
fered  to  stop  the  sale.  The  court  held  that,  a 
and  taking  no  step  for  so  long  a  period,  they  h 
assured  to  believe  that  the  abandonment  was 
they  must  be  considered  to  have  accepted  it, 
therefore,  defend  themselves  against  a  claim  for 

So,  wherever  the  underwriters,  after  rccer 
abandonment,  do  any  act  in  consequence  therec 
be  justified  only  under  a  right  derived  from  it 
been  held  in  the  United  States  to  be  itself  de* 
of  an  acceptance. 

Thus  it  has  been  held  in  the  United  Stat< 
or  taking  and  keeping  possession  of  a  strandec 
is  got  off,  though  with  the  ulterior  purpose  oi 
for  the  assured,  and  even  with  an  express  ; 
acceptance,  yet  if  done  after  abandonment,  t 
acceptance  thereof,  (i) 

There  is  no  fixed  rule  in  England  as  to  t 
which  an  acceptance  should  be  made. 

Lord  Eldon,  in  Smith  v,  Robertson,  8cem< 
that,  as  the  assured  was  bound  to  make  his  e 
to  abandon,  there  was  ^'  a  corresponding  oblij 
part  of  the  underwriter  "  to  accede  to  the  al 
presenti{cy^  "evidently  showing,"  says  IVIr.  J 
he  thougltt  the  underwriter  should  say,  at  t 
portunity,  whether  he  will  accept  tlie  abi 
not."  (rf) 

The  rule,  in  fact,  seems  to  be,  that  the  und 
means  not  to  accept  the  abandonment,  shoulc 
his  intentions  as  soon  as  he  has  had  reasonable 


(a)  Hudson  o.  Harrison,  S  Brod.  & 
Bingh.  97.     6  Moore»  288. 

(ft)  Per  J.  Story  in  f  Peele  v.  Mer- 
chants' Ins.  Comp.,  3  Mason's  Rep. 
27. ;  and  see  cases  cited  in  2  Phillips 
on  Ins.  ^02,  403. 


(c)  In  Smith  r. 

479. 

(d)  Per   Park, 

Harrison,  3  Brod. 


WAITER  OF  ABANDONMENT. 


portunity  for  informing  himself  of  the  state  of  the  damaged  A 
propertji  and  before  the  assured^   in  consequence  of  his 
deno^  can  fairly  have  been  led  to  conclude  that  he  acquiesces 
in  the  abandonment,  (e)  a 


h. 


Sect.  V.  Revocation  or  Waiver  of  Notice  of  Abandonment  hj 

the  Acts  of  the  Assured,  8fc. 

{ 407.  It  appears^  therefore,  that  a  notice  of  abandonment,   B 
if  it  have  been  once  accepted,  is  irrevocable,  except,  indeed,  ^. 
hf  the  mutual  consent  of  the  parties,  and  cannot  be  defeated  m 
by  any  subsequent  acts  whatever ;  if,  on  the  other  hand,  it  „ 
hare  not  been  accepted,  it  is  defeasible  either,  as  we  have  y 
already  seen,  by  the  subsequent  restoration  of  the  property,  ^ 
or  by  acts  on  the  part  of  the  assured  clearly  showing  that  he 
himself,  since  giving  the  notice  of  abandonment,  has  waived 
his  right  to  insist  on  it,  by  treating  the  loss  as  partial,  and 
Hot  total 

It  must,  however,  be  carefully  borne  in  mind,  that  no  acts  ^ 
done  by  the  mastery  while  acting  as  agent  of  both  parties,  and  ^ 
ftr  the  benefit  of  all  concerned,  in  attempting  to  recover  or  d< 
iqur  the  damaged  property,  after  notice  of  abandonment  th 
las  been  given,  can  operate  as  a  waiver  by  the  assured  of  *^^ 
Ha  right  to  follow  up  such  notice.  w' 

If,  however,  after  notice  of  abandonment  given,  the  master  if 
tppears  to  have  been  acting,  not  as  the  agent  of  both  parties,  ^ 
and  for  the  benefit  of  all  concerned,  but  under  the  direc-  ^^ 
tiong,  or  for  the  benefit,  of  the  assured  exclusively — or  if  of 
the  acts  and  interference  of  the  assured  with  the  use  and  ^  * 
nuuiagement  of  the  subject  insured  be  such  as  manifestly  to 
show  that  he  intended  to  act  for  his  own  interest  as  owner, 
wd  not  for  the    benefit  of   the  underwriters,   then    un- 
doubtedly such  acts  and  interference  would   operate  as   a 
waiver  of  hb  notice  of  abandonment,  (f) 


(«)  Hudson  ».  Harrison,  3  Brod.  &         (/)  So  decided  in.  the  United  States 
Biogh.  97.    6  Moore,  288.  in  f  Columbian  Ins.  Couip,  v,  Ashby 

4  F  4 


1176  ABANDONMENT —ITS   INCIDENTS  AND  EFFECTS. 

Revocation  or        No  dealings,  howcvcr,  of  the  master,  or  of  the  assured 

r^ihlndon-**^  the  abandoned  property  will  have  this  effect,  unless  thcj 

ment  by  the  equivocally  and  unmistakeably  amount  to  acts  of  owner 

assured,  &c.  Thus  where,  on  receiving  intelligence  that  their  ship 

BuTno  dealings  cargo  had  been  carried  by  a  mutinous  crew  into  Barbai 

°^^®J™*^^  and  that  the  govermnent  agent  there  had  sold  the  cargo, 

assured  with  not  the  ship,  the  assured  ii^  this  country  immediately 

will  haTe^^this  noticc  of  abandonment,  and  then  wrote  to  the  agent  at 

effect,  unless  badocs,  directing  him  to  sell  the  ship  also,  and  remit  the 

they  uncqui-  "  o  r  ^ 

vocally  amount  cccds  of  the  salc  both  of  ship  and  cargo  to  England, 
ownership.  Otherwise,  they  (the  assured)  could  not  settle  with  the  ui 
Order  by  as-  writersJ**  This  was  held  by  Lord  Eldon  and  the  IIoui 
ship  abroad  is    Lords  not  to  bc  a  waivcr  of  the  previous  notice  of  abam 

no  waiver  of  a     mcnt.  (//) 
previous  notice       ^    "   w/ 

of  abandon-  go  where  a  ship  was  broudit  into  her  home  port  in  \ 

ment,  if  the  ..  \.    .  \  ^  .  o     , 

circumstances     a  disabled  State,  that  she  was  a  mere  congeries  of  pla 
Brow^nV**      and  being,  on  survey,  found  irreparable,  except  at  a 
Smith,  1  Dow's  -vvhicli  would  havc  exceeded  her  repaired  value,  was  sole 

P.  C.  349.  .  ^ 

Nor  sale,  by       ^^^  assurcd,  after  notice  of  abandonment,  without  the 
his  order,  of  an  currcncc   of   the   Underwriters:   this  seems  to   havc  1 

abandoned  ship  •  /•   i 

as  wreck  in       admitted  not  to  be  a  waiver  of  the  abandonment.  (A) 
Allen  Tsu!^        So,  in  the  United  States,  where  the  assured,  after  the 
grue;  Dans.  &  dcrwritcrs  had  refused  to  accept  a  notice  of  abandono 

Ll.  190.  *  ^  ^ 

Cases  on  the  made  on  good  grounds,  sold  the  ship,  under  circumsta 
^TlM^d '"  *^*  justified  the  sale,  not  for  his  own  benefit,  but  for  tht 
Sutn.  all  concerned,  this  was  held  not  to  amount  to  a  waiver  oi 

notice,  (i)    Where,  on  the  contrary,  he  sold  her  for  his 
benefit,  this  was  considered  as  a  clear  case  of  waiver  (j) : 
Rcpaira  of  ship  whcrc  hc  bought  her  in  at  the  sale,  and  then  despatched 
abroad,  with-     qu  another  voyage,  (k)    In  one  American  case,  Mr.  J,  S 

out  consulting     ,.,.,  i«/»i  i/* 

underwriters  is  laid  it  down,  that  It  thc  assurcu,  after  notice  of  aban< 

A  waiver ; 

and  Stribling,  4  Peter's  Sup.  Court  (J)  t  Abbott  ».  Selior,  3  Johi 

Ilcp.  139.     Sec  2  rhillips,  409,  410.  New    York    Cases,  45.     See    al 

(g)  Brown  v.  Smith,  1  Dow's  Pari.  Phillips  on  Ins.  409. 

Cases,  349.  W  t  Ogden  v.  Fireman  Ins.  C 

(A)  Allen  r.  Sugrue,  Dans.  &  U.  10  Johnson's  New   York   Rep.  ] 

lOa  note  (a).  »nd  S.  C.  in  error,  12  ibid.  25.,  ci 

(0  f  Waldcn  v.  Phoenix  Ins.Comp.,  Phillips,  409. 
5  Johnson's  New  York  Eep.  510. 
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ment,  were  to  proceed  to  repair  the  ship  without  consulting  Rcrocation  or 
tk  underwriters^  that  would  be  a  waiver  of  the  notice ;  for  ^^J^^q^-^^^ 
the  reasoDable  inference  would  be,  that  the  assured,  in  such  ment  by  the 
cue,  was  repairing  her  for  his  own  benefit.  (J)     And  on  the  assured,  &c. 


same  ground,  where  the  master  at  Pernambuco,  instead  of  and^vests 
dling  the  ship,  as  he  might  justifiably  have  done,  under  the  **'®  "8*^*  *? 
drcamstances,  repaired  her  on  bottomry,  and  sent  her  on  to  total  loss. 
LiTerpooI,  where  she  arrived  earning  freight,  before  action  chapman, 
brought,  this  was  held  in  our  Court  of  Exchequer  Chamber  ^^^ 
to  have  been  a  waiver  of  notice  of  abandonment,  given  in 
thiscoantrj  on  hearing  of  the  casualty,  so  far,  at  least,  as  to 
devest  the  assured  from  his  right  to  recover  thereupon  for  a 
total  loss,  (m)     The  same  point  was  decided  in  the  Supreme 
Court  of  Error  in  New  York,  where  a  master  repaired  at 
the  Isle  of  France  a  ship  which  had  been  abandoned  by  the 
UBured  at  New  York  on  first  hearing  of  the  casualty,  (n) 

It  has  been  asserted  by  Valin,  that,  if  the  ship,  after  Tiieunder- 
sbaadonment,  be  repaired  and  restored  to  her  former  state  by  b/reTOirin"^*' 
the  labour  of  the  underwriters,  they  will  have  a  right  to  ^^^  «*>*»p»  com- 
compel  the  assured  to  take  his  ship  again,  notwithstanding  who  has  aban-' 
the  abandonment,  provided  they  have  not  voluntarily  settled  to^^er  t^a^ 
as  for  a  total  loss,  and  have  acted,  in  repairing  the  ship,  under 
protest  against  the  validity  of  the  abandonment.  (0)     Emeri* 
gon  denies  this  position  (p),  and  apparently  on  good  grounds ; 
u  to  admit  such  right  would  be  to  introduce  a  new  element 
of  uncertainty  and  confusion  into  the  law  of  abandonment. 

A  similar  question  has  been  raised  in  the  United  States,  Nor  can  an 
as  to  the  effect  of  an  offer  by  the  underwriters,  on  receiving  underwrhew  to 
notice  of  abandonment,  themselves  to  bear  all  the  expenses  "^f »'**'  ***^^^*  * 

right  to  recover 

of  repuring  the  ship ;  and  the  result  of  the  authorities  seems  •>  for  a  total 
to  be  (though  there  has  been   considerable  fluctuation  in   °**' 


(0  See  t  Peele  v.  Merchants'  Ins.  Corop.,  3  Wend.  658.,  cited  2  Phillip? 

Comm  S  Mason's  Rep.  27.,  cited  2  on  Ins.  407. 

PWlipson  Ins.  410.  (o)"  Valin,  Comm.  liv.  3.  tit  vi,  dcs 

(«)  Benson  r.  Chapman,  in  error,  Assurances,  art.  60.  vol.  ii.  p.  419.  cd« 

MSS.  Bccanc,  1828. 

W  t  Diekcy    v.    Americnn    Ins  (p)  Emerigon,  chnp.  ivii.  sect.  6. 

vol.  ii.  p.  231.  cd.  1827. 
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Revocation  or  the  dccisIons)^  that,  although  such  an  offer  is  a  proper  in 

waiver  of  notice  j*      .     •  •!     •  i     .\  J.^  a    i  •      ^i 

of  abandon-  grcdient  in   considering  whether  the   assured  has,  m  th 

acteof the**  first  instance,  a  right  to  abandon,  yet  it  will  not,  after  aban 

awured,  &e.  donment,  devest  his  right  to  recover  as  for  a  total  loss.  (7) 


Sect.  VI.  Effect  of  Abandonment  as  vesting  in  the  Under 
writers  the  Ownership  of  the  Salvage  —  Distribution  of  th 
Proceeds  of  the  Salvage  among  the  different  Sets  of  Under 
writers. 

Effect  of  al>an-       §  408.  The  effect  of  a  valid  abandonment  (that  is,  in  Eng 
vesting  in  the     lish  law,  of  an  abandonment  justifiably  made  at  the  time,  aik 
theownersMp     ^^^  defeated  by  subsequent  events)  is  to  transfer  the  who- 
of  the  salvage    interest  in  all  that  remains  of  the  thing  insured,  as  &r  as  it 
A  valid  aban.     covered  by  the   policy,  together  with  all   the  rights  an 

donment  trans-    ,.,.,,.  .  .  „  ,  i  •      /•  i  -i 

fers  to  the  habilities  ansing  out  of  its  ownership,  from  the  assured  to  tc 
•dithaTremaini  Underwriters,  in  proportion  to  the  amount  of  their  severs 
of  the  thing       subscriptions,  (r) 

insured,  and  *^  .      .   ,  .         i        •       i 

all  righu  and         And  the  truc  pnnciple  seems  to  be,  that  it  thus  acts  as 
al?i5ingTut  of     transfer  not  only  from  the  time  that  notice  of  abandonmec 
its  ownership,     jg  given,  but,  by  a  retrospective  operation,  from  the  mome^ 
a  temsfer,  by  a  ^  ^^^  casualty  that  gave  the  right  to  abandon^  from  whic= 
retrospective      ^[^g  j^q  underwriters,  by  virtue  of  the  notice  of  abandon 

operation,  ,     " 

from  the  mo-  mcut,  are  Subrogated  into  the  place  of  the  assured,  as  coie 
^2^1,0^  plete  owners  of  the  abandoned  property,   so  far  as  it 

covered  by  the  insurance,  (s) 

{q)  See  the  cases  collected  and  com-  torn.  iv.  p.  375.   ed.   1834.)     L*assiu 

mented  on  in  Phillips  on  Insurance  quitte  ct   delaisse  aux    aasureurtf  s 

(vol.  ii.  pp.  287 — 293.),  and  especially  droits,  noms,  raisons,  et  actions  qu'il 

the  judgment  of  Mr.  J.  Story  in  f  Peele  en  la  marchandise  charg^e.     (Le  Gia 

V.  Merchants*   Ins.   Comp.,  ibid.  291,  don,  ibid.)     L'assureur  est  subrog^ 

292.  tous  les  droits  de  Tassur^,  car,  en  a. 

(r)  Le  d^Iaissement  equipolle  4  un  querant  la  chose,  il  acquiert  aussi  tos 

transport.  (Le  Guidon,  cap.  vii.)  Etre  les  accessoires.     (Pardessus,  Cours  e 

translatif  de  propriete  est  dc  I'essence  Droit  Comm.  vol.  iii.  p. 426.  ed.1841 

du  delaisscment.    ( Valin,  liv.  3.  tit.  tL  («)  Emcrigon  goes  further,  and  la^ 

des  Assurances,  art  60.  vol.  ii.  p.  41 8.  it  down  that  abandonment  operates  i 

cd.     Becane.     Emerigon,    chap.  xvii.  a  transfer  of  the  whole  interest  of  th 

sect.  6.  vol.  iL  p.  250.  ed.  1827.     I3ou-  assured  to  the  underwriter,  not  onl 

lay-Paty,  Cours  de   Droit  Com.  Mar.  from  the  moment  of  the  loss,  but^tF 
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The  thing  insured  when  thus  transferred  by  abandonment  Effect  of  aban. 
to  the  underwriter  is  called  the  salvage  ;  and  hence  it  is  that  Testing  in  the 
loBBes,  which  rive  the  rieht  of  abandonment,  are  known,  in  H"<*c'^"*«" 

^       '  o  o  »  »         the  ownership 

insonuice  law,  as  salvage  losses,  or  total  losses,  with  ben^t  of  of  the  salvage. 

fohage :  (an  ill  chosen  term,  as  it  tends  to  produce  a  con-  The  thing 

Aaion  between  the  property  saved  in  cases  of  abandonment,  [iJJJi'^^'**" 

and  the  sums  paid  as  a  reward  to  those  who  have  saved  or  ferred  by  aban- 

i^sacaed  it,  which  are  also  called  salvage):  the  first  opera-  called  the 

tkffl,  therefore,  of  an  abandonment  is  to  vest  in  the  under-  ru**i!!P'"i?"u 

'  '  the  losses  which 

iriiters,  as  owners,  from  the  moment  of  the  casualty,  all  that  gi^e  rise  to 
remams  of  the  thing  insured,  the  proceeds  of  which  are  ulti-  <« salvage^ 
mately  distributed  among  them  in  proportion  to  the  amount   ^'"^ 
of  their  several  subscriptions,  in  the  manner  which  we  shall 
presently  see.     The  effect,  however,  of  the  abandonment  is 
not  only  thus  to  transfer  the  remains  of  the  abandoned  pro- 
jperty,  but  also  completely  to  substitute  the  underwriter  for 
the  assured  from  the  moment  of  the  loss,  clothing  him  from 
that  time  with  all  the  rights  and  all  the  responsibility  of 
<)wner8hip,  entitling  him  to  prosecute  all  claims  which  be- 
gged to  the  assured  as  owner  of  the  thing  insured,  and 
rendering  him  liable  for  all  just  demands  that  might  have 
been  made  against  the  assured  in  the  same  capacity.  (^) 

Upon  this  principle  it  has  been  decided,  that  where  under-  ^^^■■^  diowing 

"^  4^  *  Ijq^  ^g  under- 

<Ae  emmeneewunt  of  the  risk  (des  le  prin"  In  English  law,  though  never  expressly 

cipe).  (Chap.  xvii.  sect  6.  p.  232.  and  so  decided,  it  seems  to  be  assumed  that 

*ect  9.  p.  255.  ed.  1827.     The  Code  abandonment  acts  as  a  transfer   from 

de  Commerce  (art.  385  )  declares  the  the  moment  of  loss :  the  rule  that  an 

savage  vested    in    the    underwriters  abandonment  to  the   underwriter  on 

fi'om  the  period  of  the  abandonment  ship  vests  in  him  the  whole  freight  in 

(,dt  fepoqiM    du  d£lai»»emeni),  which  course  of  being  earned  at  the  time  of 

fioulty-Paty     explains    as     meaning  the  casualty,  is  not  inconsistent  with 

^nm  the  time  at  which  notice  of  aban-  the  position  in  the  text ;  for  a  tranaferee 

^iMQcnt  is  given  (dia  le  moment  de  la  of  ship  by  bill  ofude  executed  at  the  mo- 

9ifmJSeatiom),     (Cours  de  Droit  Com.  ment  of  the  2o««,  would  be  equally  en- 

^•r.  torn.  iv.  p.  377.  ed.  1834).     In  titled  to  the  whole  freight  then  pend- 

^  United  States  it   is  conclusively  ing  and  in  the  course  of  being  earned, 

settled  that  the  moment  of  the  lose,  and  there  being  no  apportionment,  in  our 

»<  l*e  tommeneewunt  of  the  riek,  is  the  law  (except  in  cases  of  pro  ratd  freight) 

^  from  which    the  transfer  takes  of  pending  freight  due  under  an  entira 

elect,      (t  Coolidge    c.     Gloucester  contract. 

Mttine  Ins.    Cgmp.,    15   Pickering**  (0  Sec  Godsall  v.  Boldero,  9  East, 

Hep.  346.,  cited  2  Phillips  on  Ins.  4 1 8.)  72. 
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Effect  of  aban- 
donment as 
Testing  in  the 
underwriters 
the  ownership 
of  the  salvage. 

writers  are 
subrogated  in 
the  place  of  the 
assured,  as  far 
as  relates  to 
daims  arising 
out  of  the 
ownership  of 
the  salvage. 

Yates  r.  White, 
4  Bingh.  N.C. 
272. 


By  not  ac- 
cepting the 
abandonment 
or  settling  for 
less  than  a 
total  loss, 
the  under- 
writer waives 
all  his  right  to 
these  claims. 
Brooks  r. 
.Mc^Donnell, 
1  Y.  &  C.  502. 


writers  had  paid  a  total  loss  on  British  ships  captur 
Spaniards,  they  were  entitled,  as  salvage,  to  the  pr 
Spanish  ships  capttired  by  way  of  reprisals,  which 
distributed  by  the  British  government  amongst  the  as 
so  the  underwriters  on  freight  are  entitled,  after 
ment,  to  the  benefit  of  other  freight  earned,  instea 
insured,  (u)  So  it  has  been  held,  that  after  abando] 
damage  arising  from  collision,  caused  by  the  fault  o 
ship,  the  underwriters  had  the  same  right  of  actic 
name  of  the  assured,  against  the  owner  of  such  sh 
assured  himself  had  before  abandonment,  and  migh 
in  proportion  to  the  extent  in  which  the  ship  was  c< 
the  policy,  i.  e.  a  moiety  of  the  damage,  if  half  the  sh 
were  insured,  a  third,  if  a  third  were  insured,  &c.(fc 
the  United  States,  where  the  assured,  before  aban 
had  a  right  to  claim  a  general  average  contribut 
claim  was  held  to  have  been  transferred  by  the  abai 
to  his  underwriters,  {x) 

Of  course  the  underwriter,  by  not  accepting  the 
ment,  or  by  other  acts  of  the  like  kind,  may  lose  all  ti 
ultimate  benefit  of  salvage,  as  appears  by  the  follow 
— A  British  ship  and  cargo  were  captured  by  the 
government,  and  condemned  as  prize  for  breach  of 
The   underwriters  who  had  insured   the   cargo   w 
accept  an  abandonment,  but  compromised  the  claii 
per  cent.     Some  time  afterwards,  in  pursuance  of  a 
tion   between   the  British   and  Brazilian   ffovemm 
goods  were  ordered  by  the  latter  government  to  be 
and  compensation  made  to  their  owners ;  a  claim  w 
upon  made  by  the  underwriters  to  the  whole,  or  a  pa 


(u)  Randall  r.  Cochrane,  1  Ves.  98. 
See  also  in  the  United  States  the  S.  P. 
in  f  Gracie  r.  New  York  I  us.  Comp., 
8  Johnson*s  New  York  Rep.  183. 

(r)  Green  r.  Royal  Exch.  Comp., 
1  Marshall,  447.  6  Taunt.  68.  S.  C. 
Everth  v.  Smith,  2  M.  &  Scl.  372.  ; 
Rrockclbank  r.  Siigruc,  1  Mood.  & 
Rob.  102. 


(w)  Yates  p.  White,  1 
S.  C.   4   Bingh.  N.  C.  275 
640.     S.  L.  in  the  United 
Phillips  on  Ins.  419,  4130. 

(x)  t  Walker  r.  United 
Comp.,  ]  I  Scrj.  &  Rawle, 
lips  on  Ins.  420. 
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sum  awarded  for  compensation^  as  a  salvage :  but  tlic  court  Effect  of  aban- 
hdd  that,  by  declining  to  accept  the  abandonment,  they  had  v^"i^g"fn*the 
waived  all  claims  of  this  nature,  which  they  otherwise  might  underwriten 

,  .        /    X  ownership 

have  had,  and  were  therefore  not  entitled  to  any  thmg.(y)       of  the  salvage. 

{ 409.  As  the  abandonment  thus  vests  in  the  underwriter  The  under- 
ill  the  privileges,  so  it  throws  upon  him  all  the  liabilities  of  imposed  upon 

»'>«»«%•.   .  .  .  .      l;!.bui"«:f 

Upon  this  principle  all  the  expenses  incurred  by  third  par-  ownership  by 

.     .  •  1  •  /*     1  /»  T  1^       1       *^®  effect  of 

ties  in  savmg  the  remains  of  the  propertjr  transferred  by  the  the  abandon-  . 
abandonment,  and  restoring  it  to  the  underwriters,  are  to  be  *"®"** 
paid  by  them  as  owners  thereof:  these  charges  are  generally 
called  the  expenses  of  salvage. 

In  cases  of  recapture  these  expenses  are  fixed  by  statute  (z)  As  charges  for 
at  one-eighth  for  the  royal  navy,  and  at  one-sixth  for  private  **  ^"^^  ^' 
ships,  to  be  assessed  on  the  true  value  of  the  re-captured 
vessel,  which  is  to  be  ascertained  by  the  policy,  if  there  be 
no  reason  to  suspect  an  undervaluation  (a):  if  found  in  pos- 
session of  pirates,  the  salvage  is  fixed  for  all  ships  at  one- 
eighth,  (i)  In  other  cases,  no  fixed  proportion  of  the  property 
sared  is  made  payable  as  salvage  by  the  English  law ;  but  the 
amount  to  be  awarded  is  left  to  the  discretion  of  the  Court 
of  Admiralty,  which  is  guided  in  its  judgment  by  a  regard 
principally  to  the  following  considerations :  1.  The  enterprise 
shown,  and  danger  incurred  by  the  salvors ;  2,  The  damage 
and  expense  from  which  the  property  is  rescued ;  3.  The  de- 
gree of  labour  and  skill  employed  in  effecting  the  salvage ; 
4.  The  value  of  the  property  saved,  (c) 

Upon   the   same  ground  the  underwriters    on  ship  and  The  under- 
freight, upon  becoming  proprietors  thereof  by  virtue  of  aban*  7nd  freight  *^ 
donment,  are  liable,  like  the  shipowner  in  whose  place  they  "J""*;  ■^'' 

'  '  *       ^  ^  I  ./    abandonment, 

Stand,  for  all  wages  earned  by  the  sailors  in  the  course  of  the  pay  seamen's 

wages  out  of 

(y)  Brooks  V.  McDonnell,  1  Y.  &  C.         (6)  6  G.  4.  c.  49.  s.  3. ;  and  see  the       *  "  ^*^®' 

^02.  case  of  'Ilic  Calypso,  2  Haggard's  Rep. 

W  83  G.  3.  c.  66.  8.  42.     43  G.  3.  209. 
^^l39.  (c)  See  the  judgment  of  Sir  John 

(a)  Abbott   on    Shipping,   part  iv.  Nichol  in  the  case  of  The  Clifton,  3 

**«p.  xl  pp.  525,  526.  6th  cd.     Park  Haggard,  117. 
^  Ins.  S27.  8th  ed. 
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Effect  of  aban-  voyage,  on  which  the  loss  occun^pd  that  gave  rise  to  the 

donment  >■  , 

vestiog  in  the  abandonment. 

Sic  omiership        ^  ^^^  ^^'p  totally  perish,  and  no  freight  at  all  be  earned, 

of  the  whage.  ^q  claim  for  wagcs  can  be  made  on  the  underwriters  (d);  but 

If  any  portion  if  anv  portion  of  the  wreck  be  saved,  thovqh  no  freight  be 

of  the  wreck  ",     ,  /  _      _  _  ,  _         "^         i        i  .     /. 

remain,  the  earned^  the  manners  who  have  laboured  to  save  the  ship  m)m 
clidTfor'^*  *  destruction  are  entitled  to  be  paid  wages  to  the  full  extent  of 
wages,  to  the  proceeds  of  the  wreck.     In  the  United  States  Mr.  J. 

nominty  though  ,  .  .       .  ,  . 

no  freight  be  Story  has  Considered  that  the  mariner's  claim  in  such  case,  is 
*"™  a  claim  for  salvage  rather  than  for  wages  {e) ;  and  Chancel- 

lor Kent,  in  the  last  edition  of  his  Commentaries,  cites  this 
decision  with  approbation,  on  the  ground  that,  to  make  wages 
recoverable  in  such  cases,  eo  nomine,  would  be  contrary  to  the 
great  principle  in  marine  law,  that  freight  is  the  mother  of 
wages,  and  the  safety  of  the  ship  the  mother  of  freight  (/) : 
on  the  other  hand.  Lord  Stowell,  in  one  of  the  most  eloquent 
of  his  many  celebrated  judgments,  has  in  this  country  vindi- 
cated the  mariner's  claim  to  his  wages,  as  such,  upon  the 
parts  of  the  ship  saved,  as  far  as  they  will  go.  {g) 

The  general  rule,  therefore,  on  this  point,  as  it  affects  the 

underwriters  as  abandonees  of  the  salvage,  is,  that,  in  case  of 

casualties  giving  the  right  to  abandon,  the  wages  of  the 

mariners  must  be  paid  by  them,  either  out  of  the  proceeds  of 

the  freight,  if.  any  be  earned,  or  of  the  wreck,  if  any  be 

saved. 

The  under-  The  underwriters,  as  abandonees  of  the  salvage,  are  charge- 

^*d*'nees  of    ^^^  "svii^  all  licns  with  which  it  is  encumbered,  as  a  neces- 

the  salvage,  are  sary  conscquencc  of  the  perils  insured  against,  and  with  all 

with  all  liens     expenses  necessarily  incurred  for  the  purpose  of  rescuing  the 

is  encumbered    Property,  or  the  remains  of  it,  for  their  benefit:  in  fact,  that 


(d)  Emcrigon,  chap.  xvii.  sect  11.  principles    of  the    ancient    aea-lawi. 

vol.  iL  p.  263.  ed.  1827.  Consolato   del   Mare,   c.  155.    of  the 

{e)  The  Two  Catherines,  2  Mason's  Italian    translation.       Judgments    of 

Connecticut  Rep.  319.  Olcron,  art  8.     Comment  of  Cleirae^ 

{/)  Kent*s  Comm.  vol.  iiL  p.  195.  4<>.     The  law  is  the  same  in  France, 

cd.  1844.  Code  de  ComnL  art  259.     Boulaj- 

{g)  The  Neptune,  Clark,  1  Hagg.  Paty,  Cours   de    Droit    Com.    Mar. 

Ad.  Rep.  227.     See  also  5  &  6  W.  4.  torn.  iv.  pp.  318,  819.  ed.  1834. 

c.  19.  8.  5.     This  is  agreeable  to  the  • 
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wUch  thqr  really  take  as  salvage  is  the  net  proceeds  of  Effect  of  abao- 
the  thing  saved,  after  deducting  the  necessary  expenses  of  Testing  in  the 

Thna,  the  abandonees  of  ship  are  liable,  as  we  have  seen,  of  the  nWage. 
f(^  the  sums  due  to  salvors ;  and  the  abandonees  of  freight,  as  as  a  necessary 
we haye  also  seen,  take  as  salvage  the  net  proceeds  of  the  SieperiuT^-^ 
fipe^t  uldmately  earned,  after  dcductmg  the  cost  of  re-load-  f*"^  against ; 
ing  the  cargo  on  board,  and  the  other  extra  expenses  of  earn-  any  encum- 
iif  the  freight  rendered  necessary  by  the  casualty  (A):  but  nectS*with*the 
tie  same  rule  does  not  extend  to  incumbrances  or  liens,  with  c*«wlty. 
which  the  property  was  burdened  by  the  assured,  by  contracts 
with  third  parties,  before  the  casualty  took  place,  and  not 
vising  out  of  the  peril  insured  against,  (z) 

A  question  has  arisen,  whether,  upon  an  abandonment  of  a  The  under- 
Beik-damaged  cargo  to  the  underwriter  on  goods,  the  aban-  goods  as  aban- 
donee  takes  the  salvage  subject  to  the ,  shipowner's  claim  for  ^°^  °^*j 
findght ;  whether  it  be  the  full  freight  earned  by  their  subse-  cargo,  are  not 
qnent  arrival  in  the  original  or  a  substituted  ship,  or  the  pro  rally  speaking, 
roA  freight  which  becomes  due,  on  their  acceptance  by  the  ^^/p»8^c£^, 
merchant  at  the  port  of  distress :  in  this  country  it  was  long  for  freight, 
igo  decided,  in  the  case  of  Baillie  v.  Mondigliani,  and  is  un- 
doobtedly  established  as  the  general  rule,  that  the  assured 
cumot  in  such  cases  throw  the  loss  on  freight  upon  the 
underwriters  on  goods,  and  this  on  the  plain  principle,  that 
they  have  not,  by  the  terms  of  their  contract,  engaged  to  in- 
denmiiy  him  against  it,  and  that  the  abandonment,  although 
its  effect  is  to  subrogate  the  underwriters  in  the  place  of  the 
ssBored,  yet  only  does  this  to  the  extent  of  the  insurance, 
which  in  a  general  policy  on  goods  does  not  cover  the 
ftdght(7)      The  question  was  recently  litigated  before  the  Law  same  in 
SD[Mreine  Court  of  the  United   States,   and  it  was  there 
Bolenmly  decided  that  such  claim  could  not  be  supported,  and 
thit,  if  the  underwriters  on  goods  had  been  obliged  to  pay 

(k)  Sharp  V.  Gladstone,  7  East,  24.  of  tlie  assured,     f  Williams  v.  Smith, 

^vday  V.  Stirling,  5  Maule  &  Sel.  6.  2  Caines,  20.,  cited  2  Phillips  on  Insi 

(0  So  held  in  the  United  Sutes  in  423. 
*  CMe  where  the  ship  had  been  bot-        (j)  Baillie  «.  Mondigliani,  Park  on 

^^■Bricd  before  ibe  became  the  property  Ins.  116.  8  th  ed. 
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Effect  of  aban- 
donment as 
Testing  in  the 
underwriters 
the  ownership 
of  the  salvage. 


Where  sea- 
damaged  goods 
are  sold  at  in- 
termediate 
port  instead  of 
being  sent  on, 
in  order  to 
prevent  their 
perishing,  the 
underwriter  on 
goods,  in  prac- 
tice, bears  the 
loss  on  the 
freight. 


Quaere, 
whether  he 
also  bears  the 
extra  expenses 
of  tranship- 
ment. 


In  no  case,  as 
it  seems,  can 
he  decline 
taking  to  the 
salvage  on  ac- 


freight  in  such  case  to  the  shipowner,  in  order  to  obtain  pw 
session  of  the  salvage,  they  might  cither  deduct  the  amoui 
so  paid  from  the  loss,  or,  if  a  total  loss  had  been  previouft 
settled,  recover  it  from  the  assured  as  money  paid  to  h 
use.  (A)  Mr.  J.  Johnson,  indeed,  dissented  from  the  opinio 
of  the  majority  of  the  court,  on  the  ground  that,  as  the  abitt 
donee  of  ship  is  entitled  to  the  freight  earned  subsequent 
the  loss,  the  abandonee  of  goods  ought,  by  parity  of  reaso 
to  be  liable  thereto.  Mr.  Phillips,  while  he  admits  that  tl 
two  cases  are  not  sufficiently  analogous  to  give  much  weig" 
to  this  argument,  yet  inclines  to  the  opinion  that  this  charj 
ought  to  fall  on  the  abandonee  of  the  goods,  on  the  groun 
that  he  is  the  party  who,  as  owner  of  the  salvage,  alone  dc 
rives  benefit  from  their  transportation.  (/) 

It  is  on  this  ground  that  it  is  stated  to  be  the  practice  ii 
this  country,  to  charge  the  underwriter  on  goods  with  tb 
freight,  whenever  the  goods,  having  been  necessarily  lande 
at  a  port  of  distress  for  the  repairs  of  the  ship,  are  sold  then 
instead  of  being  reshipped,  because,  if  sent  on,  they  would  b 
totally  spoiled  before  arrival :  in  such  case  it  is  considerec 
that  the  sale  is  for  the  benefit  of  the  underwriters,  who,  o 
abandonment,  or  payment  of  a  total  loss  without  abandoi 
ment,  becomes  entitled  to  the  proceeds  of  the  sale,  and  mus 
therefore,  pay  whatever  freight  is  due  to  the  shipowner  (m) 
on  the  same  principle,  as  we  have  elsewhere  seen,  it  has  bee 
contended,  but  never  so  decided  in  this  country,  that  th 
abandonee  of  goods  which  are  transhipped  at  the  port  ( 
disaster,  and  forwarded  in  another  vessel,  ought  to  be  liabl 
for  the  extra  freight  and  increased  charges  of  the  transhij 
ment.(w) 

Mr.  Phillips  raises  the  question,  whether  in  such  case 
supposing  the  freight  to  exceed  the  worth  of  the  salvage,  th 
abandonee  of  goods  is  bound  to  take  to  the  salvage,  an 


(*)  t  Columbian  Ins.  Comp.  o.  Cat-         (/)  2  Phillips,  428—430. 
Ictt,  12  Wheaton's  Rep.  383.,  cited  2         (m)  Stevens  on   Average,   81.  51 

Phillips  on  Ins.  425 — 427. ;  and  sec  ed.  and  Appendix,  264. 
the  judgment  of  Mr.  J.  Story,  as  there        (n)  See  Part  I.  Chap.  VII L  Seel 

given.  III.  p.  188.  anti. 
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states  his  opinion,  tliat,  under  the  circumstances  supposed,  the  Effect  of  aban- 

underwriter  on  goods  might  pay  a  total  loss,  and  decline  vesting  in  the 

taking  to  the  salvage,  provided  he  gave  speedy  notice  of  his  ^^^  oUnershln 

intention  so  to  do.  (o)     I  confess  it  seems  to  me,  that  in  such  «>^the  salvage. 

cm,  standing,  as  he  does,  by  virtue  of  the  abandonment,  count  of  the 

in  place  of  the  assured,  he  would  have  no  more  right  to  re-  fre^gtit^over 

podiate  the  ownership  of  the  goods,  on  this  ground,  than  the  ^!|®  ^***"P  °^ 

,  the  goods. 

issnred  himself,  (p) 

{ 410.  Hitherto  we  have  spoken  solely  of  the  effects  of  Even  without 
an  abandonment,  and  confined  our  attention  to  "  salvage  the  und"rl^"" 
losses,"  as  they  are  called,  "  with  benefit  of  abandonment : "  "T')^^"  ^"^^  ^n- 

'  •'  '  titled  to  the 

It  most,  however,  be  clearly  understood,  that  even  where  no  salvage,  or  the 
notice  of  abandonment  has  been  given,  but  a  total  loss  has  thereof.^ 
taken  place  (/.  e.  in  what  are  called  cases  of  "  salvage  loss 
without  abandonment "),  the  same  rule  applies,  and  the  under- 
writer, who  has  adjusted  and  paid  a  total  loss,  is,  by  virtue 
thereof,  entitled  to  the  benefit  of  any  salvage  that  may  ulti- 
mately come  to  hand,  or  the  proceeds  of  any  sale  of  the  pro- 
perty that  may  have  been  made  by  the   assured,  or  the 
master  as  his  agent:  thus,  in  the  case  of  a  missing  ship,   As  in  case  of  a 
where  there  had  been  no  abandonment.  Chief  J.  Gibbs  said,         '"^  **  "'*' 
diat "  the  underwriters,  on  payment  of  a  total  loss,  would  of 
course  be  entitled  to  the  ship,  if  she  afterwards  turned  up,  as 
8alTage.''(a)     So,  in  the  case  of  sea-damaged  goods  sold  in  Or  goods  sold 

.  .  .  sea-damaged. 

specie  at  an  intermediate  port.  Lord  Abinger  said,  that  "  the 
proceeds  of  such  sale  would  be  considered  as  salvage,  to 
wluch  the  underwriters  would  be  entitled,  after  payment  of 
t  total  loss,  as  for  money  had  and  received  to  their  use.''(r) 

If,  however,  after  adjustment  and  payment  for  a  total  loss.  Recovery  of 
the  whole  of  the  thing  insured  be  recovered  (as  where  a  box  thing  insured 
ofbuUion  was  fished  up  and  restored  after  its  full  insured  fo?!^JTf"* 


for  a  total  loss, 


(o)  2  Phillips,  438,  439.  that  no  such  right  exists-     t  Griswold 

(j>)  As  to  the  general  right  of  the  v.  New  York  Ins.  Comp.,  3  Johnson's 

<)vner  of  the  goods  to  abandon  them  Rep.  321. 

^  ft«igfat,  see  a  clear  and   concise  (7)  Houstinan  v.  Tliornton,  Ilolfs 

sununsry  of  the  law  in  Kent's  Comm.  N.  Pr.  242. 

^  iiL  pp.  924,  225.  ed.   1844.     It  (r)  Roux  v.   Salvador,  3  Bingh.  N. 

^been  decided  in  the  United  States,  C.  288. 
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Effect  of  aban- 
donment as 
vesting  in  the 
underwriters 
the  ownership 
of  the  salvage. 

will  not  entitle 
the  under- 
writers to  re- 
cover back  the 
amount  he 
has  paid. 

So  if  he  pay 
half  his  sub- 
scription, and 
half  the  thing 
insured  be 
afterwards  re- 
stored, so  that 
its  proceeds 
added  to  the 
sum  paid  make 
more  than  the 
whole  amount 
of  the  insur- 
ance. 


value  had  been  paid),  the  underwriter  will  not,  on  that 
account,  be  entitled  to  reclaim  from  the  assured  the  whole 
amount  of  his  subscription,  but  merely  the  thing  saved,  or  its 
value  after  deducting  the  expenses  of  saving  it.  (s) 

And  the  same  principle  applies,  where,  after  the  under- 
writer has  paid,  not  a  total  loss,  but  a  certain  percentage  o£ 
his  subscription,  a  part  of  the  proceeds  of  the  thing  insured 
is  restored  to  the  assured,  under  such  circumstances,  that  tha 
part  so  restored  to  him,  together  with  the  percentage  paid  b^ 
the  underwriter,  exceed  the  whole  amount  of  the  insurances 
the  underwriter  is  not,  on  this  account,  entitled  to  recove 
back  any  part  of  the  percentage  he  has  paid,  for,  as  Chi« 
Justice  Gibbs  expresses  it,  although  the  assured  cann^ 
recover,  as  against  the  underwriter,  more  than  the  amou^ 
of  his  subscription,  there  is  no  rule  to  prevent  him  frc^ 
recovering  more  undequdque.  (t) 


Distribution  of 
the  salvage 
amongst  the 
underwriters : 
general  rule. 


In  cases  of 
double  or  over 
insurance. 


§  411.  Upon  abandonment  each  of  the  underwriters 
ticipates  in  the  benefits  of  the  transfer,  by  sharing  in  t 
proceeds  of  the  salvage,  according  to  the  proportion  whi 
the  amount  of  his  subscription  bears  to  the  whole  value  of 
thing  insured ;  and  this  without  any  regard  to  the  date  of 
different  subscriptions,  or  the  priority  of  the  policies,  if  men 
than  one.  (w) 

If  there  be  more  than  one  policy,  and  the  sum  insured 
the  first  policy,  itself  amounts  to  the  value]  of  the  thing  3 
sured,  the  law  of  France  is,  that  an  abandonment  to  '€:j 
underwriters  on  the  first  policy  carries  the  whole  propexn 
in  the  thing  insured,  and  there  will  be  nothing  to  abandon  i 
the  underwriters  on  the  subsequent  policies  (v) :  in  such  case 


(«)    Da   Costa  v.    Firth,   4    Burr. 

1966. 

(f)  Tunno  r.  Edwards,  12  East, 
488.  Goldsmid  v.  Gillies,  4  Taunt 
803. 

(«)  Valin,  Comment  sur  TOrdon- 
nancc,  tit.  vi.  art  25.  vol.  ii.  p.  292. 
cd.  1829.  Emerigon,  chap,  xvil 
sect  6.  vol.  ii.  p.  230.  ibid.  pp.  273 — 


275.  ed.  1827.  Boulay-Paty,  Cours 
de  Droit  Mar.  tit.  xi.  sect  7.  vol.  ir- 
p.  375.  ed.  1834. 

(»)  Boulay-Paty,  Cours  de  Droic 
Mar.  tit  z.  sect  20.  vol.  iv.  pp.  116 — 
121.  ed.  1834.  Pardessus,  Couis  de 
Droit  Comm.  part  iv.  titT.  vd.  iii. 
p.  505.  ed.  1841. 
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jcordingly,  the  policy  first  effected  is  alone  considered  bind-  Diatribution 

of  the  8ft]V3ffO 

g,  and  the  nnderwriters  on  the  rest  are  discharged  from  amongst  the 
1  claim ;  and  are,  of  course,  entitled  to  no  share  in  the  "nderwntcrs^ 
Ivage.  (u?) 

In  our  own  country  a  different  rule  prevails;  and  the 
sured  in  such  case  may  sue  both  sets  of  underwriters,  but 
Ji  only  recover  up  to  the  amount  of  his  loss,  to  which  all 
16  underwriters  on  both  policies  shall  contribute  according 
» the  amount  of  their  several  subscriptions,  and  are,  of  course, 
ititlcd  to  a  proportionate  share  of  the  proceeds  of  the 
Ivage.  (x) 

On  the  other  hand,  if  the  total  amount  covered  by  all  the  Where  the 
bscriptions  or  policies  docs  not  equal   the  value  of  the  is  not  covered. 
ing  insured,  the  assured  is  considered  to  be  his  own  insurer 

the  extent  of  the  sum  not  covered,  and  is  consequently 
titled,  to  that  extent,  to  his  proportionate  share  in  the 
occeds  of  the  salvage,  (y)  Thus,  8upix)8e  A.  to  have  in- 
red  goods,  the  real  value  of  which  is  1000/.,  for  800/.,  of 
bich  sum  B.  subscribes  for  500/.,  and  C.  for  300/.     A.,  it 

plidn,  stands  his  own  insurer  for  200/.:  a  constructive 
tal  loss  takes  place  on  the  goods,  in  respect  of  which  A. 
»andons:  the  proceeds  of  the  salvage  amount  to  100/.  u  e. 
tenth  part  of  the  whole  insurable  value  of  the  goods :  this 
Jvage,  therefore,  must  be  distributed  among  the  parties  to 
iG  insurance  in  the  proportion  of  a  tenth  of  their  respective 
iterests. 

To  A.  for  his  200/.  uncovered  by  the  policy  -  £20 
To  B.  for  his  500/.  insured  -  .  -  .  50 
To  C.  for  his  300/.  insured       -        ...    30 


£100 


(w)  Ordnance  de  la  Marine,  tit.  vi.  1844  :  but  may  be  altered  by  express 

1.  24,  25.     Code  de  Commerce,  art.  clauses  in  the  policy.     2  Phillips  on 

58,  359.  Ins.  423—425. 

(x)  Newby  v.  Held,  I  Bl.  Rep.  416.  (jf)  2  Phillips  on  Ins.  421.     Eme- 

(arshall  on  Ins.  139 — 145.     The  law  rigon,    chap.  xvii.   sect    14.   toI.  ii. 

the    tame  in  the   United   States,  pp.  273 — 275.  ed.  1827. 
!ent*a  Comn.    vol.  iiu   p.  280.   ed. 
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Distribution  If  there  be  three  insurances^  one  on  the  ship  and  cargo 

amonint  Ae  *  ^^  *^^  *'")^  ^^^Jf  ^^^  ^ne  on  the  carffo  only,  a  questioi 

underwriters,  been  raised  has  to  the  mode  in  which  the  salvage  shou 

Mode  of  ap.  shared  amongst  the  different  sets  of  underwriters :  Emei 

sidf^^ere^  adopts  a  mode  of  adjustment  whereby  the  underwritei 

there  are  three  ship  and  carffO,  thouffh  they  may  have  insured  only  the  , 

pohcies:  one  ^  ^      ^  ^  m     i  r  -i  • 

on  thip  and  amount  that  has  been  subscribed  for  by  the  underwrite] 
^Taione,  and  *^^  *^^  Separate  interests  respectively,  shall  yet  be  ent 
one  on  cargo      ^^  ^  doublc  share  of  the  effects  abandoned :  Mr.  Mar 

alone. 

recommends  the  following  more  equitable  method,  by  v; 
all  would  take  an  equal  share  in  the  salvage.  Take 
^  following  data :  let  a  ship,  valued  at  5000^,  and  a  carj 
5000Z.  (making  a  total  of  10,000/.)  be  insured  by  1 
policies,  thus :  — 

On  ship  and  cargo  -  -  -  -  £3000 
On  the  ship  only  -  -  .  -  3000 
On  the  cargo  only  -  .  -  -  3000 
Uninsured 1000 

£10,000 


f 


A  shipwreck  happens,  and  the  net  proceeds  of  the  w 
of  the  ship  are  500/.,  and  of  the  sea-damaged  cargo  5 
total  1000/.     The  adjustment  should  be  as  follows :  — 

To  the  owners,  for  their  part  of  ship  and  cargo  un- 
insured-        -.-----j| 

To  the  insurers  on  ship  and  cargoy  a  moiety  of  tliree- 

fifths  of  the  produce  of  the  wreck  -  -  - 
And  a  moiety  of  three-fifths  of  the  produce  of  the 

cargo     -------- 

To  the  insurers  on  ship  three-fifths  of  the  produce 

of  the  wreck  ------- 

To  the  insurers  on  goods  three-fifths  of  the  produce 

of  the  cargo   ------- 

£] 
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The  Ordinance  de  la  Marine  decreed,  that  where  money  Distribution 
liad  been  lent  on  bottomry,  and  also  insured  on  the  same  amongst  the^ 
subject,  the  lender  on  bottomry,  in  case  of  abandonment,  |»°^erwritera^ 
should  be  paid  the  fuU  amount  out  of  the  proceeds  of  the  Th«  French 
salvage,  to  the  entire  exclusion  of  the  underwriters,  supposing  that  the  pro- 
the  salvage  not  sufficient  for  both,  (z)  Emerigon(a)  and  ^^age  shall 
Pothier  (A)  rested  this  law  on  the  princiiJe,  that  the  under-  *>«  divided 

.  /•  1  i-t       equally  be- 

writer,  by  virtue  of  the  abandonment,  was  put  exactly  in  the  tween  the  un- 
place  of  the  assured,  and,  therefore,  could  not  dispute  the  theTendCTs*on 
clwn  of  the  bottomry  lender,  who  had  become  his  creditor  ^*to™ry. 
by  the  effect  of  this  entire  subrogation.     Valin  (c)  opposed 
this  view,  on  the  ground  that  abandonment  is  not  an  absolute 
substitution  of  the  underwriter  for  the  assured,  but  only  to 
the  extent  of  the  insurance ;  that,  consequently,  the  under- 
writer becomes  upon  abandonment  a  debtor  to  the  bottomry 
lender,  only  in  the  proportion  which  the  sum  insured  bears 
to  the  whole  of  the  subject ;  and  that,  on  principle,  the  bot- 
tomry lender  and  underwriter  ought  both  to  share  in  the 
benefit  of  the  abandonment,  in  proportion  to  their  respective 
interests. 

These  reasonings  of  Valin  were  adopted  in  the  French 
LfCgblative  Council  {d) ;  and  the  334th  article  of  the  Code  de 
Commerce  accordingly  provides,  that,  upon  abandonment,  the 
proceeds  of  the  property  saved  shall  be  divided  equally 
between  the  lender  on  bottomry,  in  proportion  to  his  capital, 
and  the  underwriter  for  the  amount  insured  in  the  policy,  (e) 

This  seems  a  very  equitable  rule,  and  should,  it  is  sub-  The  rule 
mitted,  be  adopted  in  this  country,  notwithstanding  the  old  J^°"^^  ^mlT^a 
rule  that  there  can  be  no  salvage  in  bottomry  contracts, —  a  rule  *^"  country, 
which  was  long  since  repealed  by  the  legislature  in  regard  to 
East  India  voyages  (/),  is  opposed  to  the  general  law  mari- 


(z)  Tit.  Contrats  i  la  Grosse,  art.  Grosse,   art.  18.    vol.  ii.  p.  205.  cd. 

18.  1829. 

(a)  Chap.  xiiL  lect.  12.  vol.  ii.  p.  (d)    Sec    Boulay-Paly,    Cours    de 

269.  ed.  1827.  Droit  Mar.  tit  ix.  sect.  20.   vol.  iii. 

(A)  Traits  dcs  Contrats  a  la  Grosse,  pp.  227 — 232. 

l^o.  49.  (e)  Code  de  Commerce,  art  334. 

(c)    Comment   oo   Ord.   tit.    &  la  (/)  I9G.  2.  c.  37. 
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Distribution  timc  of  Europe^  and,  as  Mr.  Marshall  and  Mr.  Beneck6 

amon^ihe^  very   Conclusively  shown,   seems  wholly   inconsistent 

underwriters.  gound  principle.  (^) 


Sect.  VII.  Duties  of  the  Master  in  cases  of  Ahandonmen 

Agent  for  whom  it  may  concern. 

Duties  of  the         §  412.  By  the  general  law  maritime,  as  recognised  alii 

miiBtcr  in  cases  i  /»       •  i  t    •     i  i 

of  abandon.  this  country  and  ioreign  states,  the  assured  is  bound,  on 

forwhorn  fi^"*  occurrcncc  of  any  casualty,  which  authorises  an  abandonu 

may  concern,  to  usc  his  utmost  cndeavours  to  rescue  from  destruction,  < 

On  the  occur-  reclaim  from  capture  the  property  insured,  so  as  to  ligl 

conrtructive  ^®  ^^^  ^^  possible,  the  burden  which  is  to  fall  on  the  ui 

total  loss,  the  writers.     In  so  doing  he  is  considered  to  be  the  accnt  oi 

assured  is  ,  ,  ^  " 

bound  to  use  Underwriters,  and  the  exertions  he  makes  in  such  cap 
ertionrfor  the  ^^  ^^^  ^*  ^^  prejudice  liis  right  to  insist  on  his  abandonu 
recovery  of  the  •j'jjjg  generally  rccogniscd  right  is  expressly  conferrc 
And  in  so  the  assured  in  our  English  policies,  by  a  special  clause  t 
doing  shall  not  following  effect :  —  "  and  in  case  of  any  loss  or  misforti 

prqudicc  his  o  */         »/  ^ 

right  lo  aban-  shall  be  lawful  to  the  assured^  their  factors,  servants, 
cover  for  a  assiffns,  to  sue,  labour,  and  travail,  for,  iji,  or  about 
total  loss.  defence,  safeguard,  or  recovery  of  the  said  goods   and 

chandises,    or    any   part    thereof,    without   prejudice   tt 

insurance,  §"c. 
On  the  con-  The  clausc  Only  says,  "i>  shall  be  lawfuV^  for  the  ass 

dause  cm-  ^^^  SO  to  do ;  but  the  law  and  practice  of  this,  and  almoj 
powering  the     other,  countries  imposes  it  upon  him  as  his  bounden  c 

assured  to  t      ^i  •  i 

labour,  &c  for  the  Codc  dc  Commcrcc,  m  order  to  remove  all  ambig 
Ihe  Z^a^  °^  l^as  adopted  the  suggestion  of  Valin  (A)  and  Emerigo 

and  expressly  enacted,  that  the  assured  is  bound  so  to 
himself,  "  que  Fassurc  doit  travailler,"  &c  (J) 

(^)  Marsh,  on  Ins.  768,  769.      Be-  (j)  Code   de   Commerce,  an 

nccke,  Pr.  of  Indem.  74 — 83.  Sec  also  Boulay- I'aty,  Cours  de 

(k)  Comm.  liv.  iiii  tit.  vi.  dcs  Assur-  Mar.  tit.  xi.  sect.  5.  torn.   iv.    p 

ances,  art.  45.  vol.  ii.  p.  337.  cd.   Be-  — 310.  ed.  1834. 
cane,  1828. 

(i)   Emcrigon,   chap.  xvii.    sect.  7. 
vol.  ii.  p.  235.  cd.  18^7. 
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Immediately^   therefore^  that  the  emergency  arises^  and   Duties  of  the 
before  notice  of  abandonment  has  been  given,  the  master  is  SaUndont**** 
bound  to  take  every  necessary  measure  for  the  defence,  safe-  "»«"*»»«  •?«"* 

•^  ^  For  wbom  it 

goaid,  and  recovery  of  the  thing  insured ;  in  so  doing  he  acts  may  concern, 
as  the  agent  for  both  parties,  or,  more  accurately  speaking,  as  The  master,  in 
tke  airent  of  the  party  who  may  eventually  turn  out  to  be  '■^"^Jf  «^«7 

^»  K-       J  J  J  necessary  step 

intoested  in  the  salvage,  and,  as  such,  derive  benefit  from  his  for  the  recovery 

.        yr-v  and  sa%;uard 

«ertlOn8-.  (A)  of  the  salvage. 

If  no  abandonment  be  made,  that  party  is,  of  course,  the  JJ^^  J[^*'  °^ 
unired  himself:  it  is  as  agent  for  the  assured  that  the  master  mately  entitled 
will  turn  out  to  have  acted,  and  it  is  to  the  assured  himself 
he  must  look  for  making  good  all  the  expenses  honA,  fide 
incDRed  by  him  in  his  endeavours  to  save  the  property 
insored. 

If,  however,  an  abandonment  be  made,  which  is  either  ifavaHdaban- 
accepted,  or  ultimately  proves  effectual,  the  effect  of  such  nulde^heis 
abandonment  is,  as  we  have  seen,  to  constitute  the  under-  ■«*"*  ^^}^^ 

underwriters 

vmer  owner  of  the  property,  from  the  moment  of  the  casualty,  from  the  mo- 

and,  therefore,  to  make  the  master,  by  operation  of  law,  the  lo^. 
agent  of  the  underwriters  in  all  that  he  has  done  bond  fide 
for  the  recovery  of  the  property  from  that  time. 

On  this  principle  it  is,  that  if  a  captured  ship  be  repur-  Repurchase  of 

chased  by  the  master,  in  cases  where  no  notice  of  abandon-  ^hero^™ahan. 

ment  is  given,  he  is  considered  to  have  effected  such  repurchase  <^onment  has 

n        t  1    •!»    1  •1111    ^®*"  made,  is 

18  agent  for  the  owners ;  and,  it  the  transaction  be  legal,  and  considered  to 

the  master  have  acted  bond  fide  and  within  the  authority  benefit  of  the 

wluch  the  necessity  of  the  case  may  reasonably  be  supposed  owners,  and 

to  have  conferred  on  him,  the  assured  will  be  bound  by  his  right  to  recover 

acts,  and  thereby  precluded  from  recovering  a  total  loss,  if  '^\^\p  arrive" 

the  ship  is  restored  to  the  country  of  her  owners  before  }>t^ft>f«  action 

*•  ''  brought 

•ction  brought.  (/) 

Where,  however,  under  similar  circumstances,  notice  of  AUter,  where 
abandonment  has  been  given  and  accepted,  and  the  re-  abandonment 
purchase  not  effected  by  the  master  till  after  such  notice,  it  >»as  been  given 

and  accepted. 

{h)  Eeiit*8  Comm.   vol.  iil.  p.  331.     238.     Wilson  v.  Forster,  6  Taunt.  25. 
•^  1S44.  1  Marshairs  Rep.  425. 

(0  M<Marten  o.  Sehoolhred,  1  Esp. 
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ABANDONMENT — ITS   INCIDENTS   AND   EFFECTS. 


Duties  of  Ibe 
master,  in  cases 
of  abandon- 
meut,  as  agent 
fur  whom  it 
may  concero. 

Sale  of  cargo 
abroad  in  cases 
of  abandon- 
ment, enures 
to  the  benefit 
of  the  under- 
writers if  they 
ciioose  to  take 
to  it,  however 
proh  table  it 
may  be. 


The  master,  in 
fiict,  is  n^ent  of 
the  as«!ured 
lintil  abandon- 
ment :  on  aban- 
donment he 
becomes  the 


has  been  decided  in  the  United  States,  that  as  the  master, 
in  consequence  of  the  abandonment,  became  the  agent  of  the 
underwriters,  so  the  repurchase  was  for  their  benefit,  if  they 
chose  to  take  it.  (m) 

The  following  case  in  the  United  States  was  decided  on, 
and  affords  a  good  ilhistration  of,  these  principles :  an  Ameri- 
can ship  and  cargo  was  captured  by  a  French  privateer  and 
carried  into  Mahiga,  where  the  cargo  was  ultimately  con- 
demned  as  lawful   prized   and  sold  for  the  benefit  of  the 
captors.      On   receiving    intelligence   of    the    capture,   tlic 
assured  in  New  York  abandoned  to  the  underwriters  on  the 
cargo,  who  paid  a  total  loss ;  meanwhile  a  mercantile  house 
at  Malaga,  at  the  request  of  the  master,  had  purchased  the 
cargo  on  its  being  put  up  for  sale,ybr  the  heiiefit  and  on  ac- 
count  of  the  assured,  and  whomsoever  else  it  might  concern ; 
considering  themselves,  in  so  doing,  to  have  been  acting  as 
agents  for  the  assured,  to  whom  they  would  have  had  recourse 
for  payment  in  case  any  loss  had  taken  place  on  the  purchase. 
Instead,  howpver,  of  any  loss  occurring,  the  cargo  was  sold 
again  by  the  Malaga  house,  for  nearly  twice  the  amount 
they  gave  for  it ;  and  the  surplus  produced  by  this  sale  was 
held  by  them  as  trustees,  either  for  the  assured  or  the  under- 
writers, according  to  the  detennination  of  the  court.     The 
court  held  that  this  surplus  belonged  to  the  underwriters : 
Chief  J.  Kent  said :  "  the  assured  abandon  and  the  under- 
writers accept  and  pay ;  they  were  then  substituted  for  the 
assured,  and  succeeded  to  the  benefit  of  the  acts  of  the  agents 
abroad ;  the  merchants  at  Malaga  acted,  nominally,  as  agents 
for  the  assured,  but,  in  reality,  they  were  agents  for  the 
party  having  the  ultimate  claim  to  the  property."(n) 

Several  cases,  to  a  similar  effect,  have  been  decided  in  the 
United  States,  all  tending  to  establish  the  position,  that  the 
master,  although  agent  of  the  assured  before  the  abandon- 
ment, becomes,  by  abandonment,  the   agent  of  the   under- 


(m)  So   held   by  Chancellor    Kent  (n)  f  United  Ins.  Corap.  r.  Robin- 

(then  Ch.  J.)  in  fjumel  v.  Marine  son,  in  error,  1  Johnson's  New  York 

Ins.   Comp.,  7  Johnson's   New   York  Rep.  591. 
Rep.  423,  424. 
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writers  from  the  moment  of  the  casualty  :  the  ground  of  this   Dutiw  of  the 
doctrine  being,  that,  as  the  interest  in  the  salvage  is  thereby  of  abandon- 
transferred  to  them  from  that  time,  the  agency  is  transferred  fo**^]  "nff^" 

with  the  subject  (o)  "»ay  concern. 

It  has  also  been  decided  in  the  United  States,  that,  though  a^cnt  of  the 

llie  underwriters,  after  abandonment,  are  entitled  to  affirm  {„  ^Ji  that  he 

SQcb  re-purchase,  yet  they  are  not  bound  by  it,  unless  they  ^^r^"*^t|"^ 

elect  to  take  to  it.     "  The  insurer,"  says  Chancellor  Kent,  time  of  the 

"canaccept  of  the  re-purchase  by  the  master,  as  his  constmc-  ,~  '      , 

live  agent,  and  affirm  the  act,  or  he  can  leave  it  to  fall  upon  writers  may 

,  i»  /    \  accept  tlje  act* 

the  master,    (p;  of  the  master 

as  their  a;;cnt, 
or  repudiate 
them  and  leuvc 
tlic  consc- 

Sect.  VIII.  Recoveini  of  more  than  the  Amount  of  the       quences  to  fall 

"    "^  "^  upon  hini. 

Insurance. 


\  413.  It  is  quite  clear  that  the  assured  can  recover  for  a  Recovery  of 

total  loss,   as  such,  only  the   amount  of  the  insurance,  or  IJJ^ount  of  the 

the  agreed  value  in  the  policy :  the  only  question  is,  whether  in^rance. 

he  can  recover,  in  addition  to  this,  the  amount  of  any  average  The  assured,  in 

or  partial  loss  sustained  before  the  happening  of  the  casualty,  toul  loss,  may 

in  respect  of  which  the  total  loss  is  paid.  '^^*''  V'*  *•**" 

*  *  pensc's  of  rc- 

Asto  this,  it  is  now  established  in  our  law,  1.  That  he  pairs  actually 

cannot  so  recover  when  the  previous  partial  loss  consists  expenses  ncccs. 

merely  of  sea  damage ;  2.  That  he  may  so  recover  when  it  ^Jj[  i",^""*'^ 

consists  of  repairs  actually  made  before  the  total  loss  incurred,  ^^ing  insured, 

and  this,  either  as  expenses   incurred   by  him   under  the  currence  of  the 

special  clause,  in  labouring  and  travailing  for  the  defence,  ^*!i*[{fc  H'"ht' 

«afeguard,  and  recovery  of  the  thing  insured,  or  else  as  a  to  abandon. 


(«)  Sec  these  cases  collected  in  2 
J^lUps  on  Ins.  439—449. .  they  are 
•efl  worthy  of  perusal.  Sec  especiully 
t  Columbian  Ins.  Comp.  v.  Ashby,  4 
Ptter'i  Supreme  Court  Rep.  I:}9. 

(p)  Kent's  C!omm.  vol.  iii.  p.  032. 
c^lS44.  For  this  position  the  learned 
Mamentitor  cites  the  follov^inj;  au- 
thorities :  — ■  t  Sadler  v.  Church,  2 
CubbV  Rep.  286.   tJumel  v.  Marine 


Ins.  Comp.,  7  Johnson's  New  York 
Kcp.  412.  t  United  Ins.  Comp.  v. 
Ilohinson,  2  Caines*8  Rep.  280.  | Wil- 
lard  v.  Dorr,  3  Mason's  Rep.  161. 
These  cases  will  be  found  collected 
and  commented  on  in  Phillips  on  Ins. 
Tol.  ii.  pp.  4S9— 449.  chap.  xvii.  sect. 
16.  **  EHect  of  Abandonment  as  to  the 
Conduct  of  Agents." 
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Recorery  of  Bubstantive  averagc  loss,  though  the  former  seems  unquestlon"*- 
amountofthe  ^^^7  ^^^  more  correct  and  preferable  mode  of  stating  the 
"^"'^'°^^-  claim. 

The  following  are  the  cases  that  have  established  thj8 

doctrine  in  English  law  :  — 

Prior  average         A  ship,  '*  warranted  free  from  American  condemnation^  in 

damage  unre-     attempting  to  cscapc  an  American  embargo  then  in  force, 

paired,  merges    ran  out  of  Ncw  York  in  the  nifi^ht,  and  sustained  an  average 

m  a  subsequent  o     '  o 

total  loss,  and  loss  by  Stranding  on  the  rocks  of  Governor's  island,  where  she 
covered  cuinu-  was  dcscrtcd  by  her  crew,  and  next  day  was  seized  there  by  the 
lativeiy  thereto.  Americans,  and  condemned  by  them  for  breach  of  the  em- 

Livie  V.  J  an-  '  •' 

sen,  12  East,      bargo:  the  assured  claimed  a  total  loss;  but  the  court  held 

that  he  could  recover  nothing ;  not  a  total  loss,  for  that  was 
caused  by  American  condemnation,  a  risk  expressly  excepted 
by  the  policy ;  not  an  average  loss,  because  the  total  loss,  by 
subsequent  seizure  and  condemnation,  took  away  the  right 
to  recover  in  respect  of  the  previous  partial  loss  by  sea 
damage,  (y) 
Doctrine  as  Upon  the  general  question.   Lord    Ellenborough    said, 

EUenborouffh.    "  There  may  be  cases  in  which,  though  a  prior  damage  may 

be  followed  by  a  total  loss,  the  assured  may  nevertheless  have 
rights  or  claims  in  respect  of  that  prior  loss,  which  may  not 
be  extinguished  by  the  subsequent  total  loss.     Actual  dis- 
bursements for  repairs i  infacty  made,  in  consequence  of  injuries 
by  the  perils  of  the  sea,  prior  to  the  happening  of  the  total  loss, 
are  of  this  description,  unless,  indeed,  they  are  to  be  more 
properly  considered  as  covered  by  that  authority  with  which 
the  assured  is  generally  invested  by  the  policy,  *  of  suing, 
labouring,  and  travailing  for,  in,  or  about  the  defence,  safe- 
guard, and  recovery  of  the  property  insured ; '  in  which  case, 
the  amount   of  these  disbursements   might  more  properly  be 
recovered  as  money  paid  for  the  underwriters  under  the  direc- 
tion and  allowance  of  this  provision  of  the  policy ^  than  as  a 
substantive  average  loss  to  be  added  cumulatively  to  the  total 
loss  which   is  afterwards  incurred  in  consequence  of  the  sea 
risks.^^  (r) 

(q)  Livie  V.  J'ansen,  12  East,  648.  (r)  12  East,  6S5, 
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In  the  next  case  of  the  some  kind  that  came  before  the  Recovery  of 

courts,  the  previous  partial  loss  was  of  the  description  al-  amount  of  tiie 

f     luded  to  by  Lord  Ellenborough,  and   consisted  of  actual  "durance. 


dubanements  for  repairs  in  fact  made  prior  to  the  total  loss :  Actual  dis. 

.     1 .  1  ,.  1  .  1    /»  T  burtcmcnts  for 

in  tnifl  case  the  pobcy  was  on  ship  ^^  at  and  from  Jersey  to  repairs,  in  fact, 
IfcMPway;'*  the  ship  while  lying  in  port  at  Jersey,  before  Jhttotd*°ois 
fldling,  sustained  an  average  loss  by  sea  damage,  which  the  ™*y  ^  f*-*-  , 

7^  .      ^  ^  ^  '  coTcredinad- 

flaiutiff  repaired ;  having  been  afterwards  totally  lost,  by  dition  thereto ; 
aptare  in  the  course  of  the  voyage,  the  plaintiff  brought  his  Santi "  *  *""  " 
action  for  a  total  loss,  and  claimed  also,  in  his  declaration,  to  •▼eragc  lo«,  or 

under  the 

recover  in  respect  of  the  expenses  incurred  in  the  repairs  of  clause  *«  to  sue, 
the  previous  partial  loss,  by  virtue  of  the  clause  in  the  policy  &c.,  "In  and*' ' 
empowerinjiC  him  to  sue,  labour,  and  travail  in,  and  for,  the  *****"*  ^^%  ^ 

^  f^  ^  '  '  '  covcry  of  the 

defence,  safeguard,  and  recovery  of  the  ship.     The  Court  of  thing  insured. 
Common   Pleas  held   that  the  plaintiff  might   recover,  in  «.  Pearson,  4* 
addition  to  a  total  loss,  for  the  sums  so  expended ;  and  Sir  *^'*""*-  ^^7, 
J.  Mansfield  remarked,  that  he  might  so  recover,  cither  as 
for  an  average  loss  from  damage  repaired,  or  as  expenses 
iocarred  under  the  permission  in  the  policy,  *^  to  sue,  labour, 
tavail,"  &c  {s) 

The  same  principles  were  acted  upon  in  the  following  The  expense  of 
cue:  —  A  ship,  havinsc  sailed  from  Calcutta  for  England,  was  *]I!!!JI!r'«7' 
80  damasred  in  the  Hooglcy,  by  collision  with  a  steamer,  that  '"^  *'^*f» »." 

*^      ^  o    .f       .^  ^  ^  rccoveralilc  in 

ne  was  obliged  to  put  back :  on  this  first  occasion,  she  was  addition  to  a 

•  1.  ..  !•  !.•/>!    total  lo6.s:  not 

rt-eopperedy  and  again  put  to  sea ;  being  a  second  time  rorceu  ^  th^  ^sti- 
to  return  to  Calcutta,  in  a  very  disabled  state,  her  wales,  &c.  ^^^,  c«st  of 

•'  ^  ^  ^         rtpUtciMj  plnnkw 

were  stripped  off,  in  order  to  examine  her  timbers,  which  stripped  oir 
being  found,  on  survey,  to  be  so  shattered  and  decayed  as  not  order  **' 


to  ex* 


to  justify  her  repair,  she  was  sold  as  a  wreck,  with  all  her  "™*"®  ^^^^  , 
tppurtcnances,  including  the  wales,  which  had  never  been  re-  nevtr  replami, 
Placed,  but  were  sold  with  the  rest  of  the  ship  as  they  lay  by  //^^  re»t  of  the 
her  ride  in  the  ship-builder's  yard.     The  plaintiff,  under  a  '^^^^J""'^' 
declaration  alleging  that  he  had  been  put  to  great  expenses  Steele,  s  Scott, 
in  suing,  labouring,  and  travailing  for  the  recovery  of  the 
ship,  and    in  the  necessary  repair  of  damage  done  to  her 
l>efurc  she  was  totally  lost,  claimed  to  recover,  in  addition  to 

(«)  Le  Cheminant  v,  Pearson,  4  Taunt.  367. 
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Recovery  of 
more  than  the 
amount  of  the 
insurance. 


Expenses  must 
be  prudently 
and  properly 
incurred,  or 
■they  will  give 
no  claim. 


I<aw  in  the 
United  States 
is  the  same. 


The  expenses 
must  be  the 
necessary  and 
direct  conse- 
quences of 
some  peril  in- 
sured against, 
and  fall  within 
the  scope  of  the 
claase  **  to  sue, 
labour,  travail," 
&c. 


a  total  loss,  the  actual  expenses  incurred  in  re-coppering  tier 
on  the  first  occasion,  and  the  estimated  expense  which  wouid 
have   been  incurred  in  replacing  the  toates,  which  had  been 
stripped  off,  in  order  to  examine  her  timbers,  on  the  second 
occasion.     The  court,  on  the  principles  already  developed, 
held  that  he  was  entitled  to  recover  in  respect  of  the  first 
item,  but  not  in  respect  of  the  second,  that  being  an  expense 
which  might  have  been,  but,  in  poirit  of  fact,  never  uxuy  w- 
curred,  (t)     Even  had  actual  expense  been  incurred  in  re- 
placing the  wales,  Mr.  J.  Maule  was  of  opinion  that,  under 
the  circumstances,  it  could  not  have  been  thrown  upon  the 
underwriters,  on  the  ground  that  the  assured  cannot  recover 
even  for  expenses  actually  incurred,  except  where  they  have 
been  also   prudently  and  properly  incurred,  which  in  this 
instance  would  clearly  not  have  been  the  case,  (u) 

The  principles  thus  established  in  our  jurisprudence  have 
been  adopted  and  confirmed  in  that  of  the  United  States  (y) ; 
and  it  has  also  been  there  laid  down,  in  conformity  with  the 
remarks  of  Mr.  J.  Maule  in  the  case  last  cited,  that  these 
expenses,  in  order  to  give  a  claim  against  the  underwriter  in 
addition  to  a  total  loss,  must  have  been  necessarily  incurred 
in  labouring  for  the  safety  and  recovery  of  the  subject  in- 
sured (w?),  and,  if  claimed  under  the  clause  in  the  policy  per- 
mitting the  assured  so  to  labour,  &c.,  must  be  shown  to  have 
arisen  from  a  prosecution  of  the  direct  objects  contemplated 
by  the  clause,  (x)  Thus  an  extra  allowance  of  a  dollar  a  day 
promised  and  paid  by  the  assured  to  the  captain  for  remain- 
ing by  the  property  after  capture^  and  using  his  best  efforts 
for  its  recovery,  was  there  held  not  to  be  recoverable  from 
the  underwriter  in  addition  to  a  total  loss,  (y)     On  the  otlier 


{i)  Stewart  u.  Steele,  5  Scott,  N.  It 
927.  See  also  Blackctt  v.  Royal 
£xch.  Ass.  Comp.,  2  Cr.  &  J.  2^4. 

(u)  Slh;  the  judgment  of  Maule,' J* » 
ibid.  94  S— 950. 

(p)  Soc  the  cases  collected  2  Phil- 
lips on  Ins.  4G4 — 4r>7. 

(w)  f  M*Bride  p.Marinc  Ins.  Coinp., 
7  Johnson's  Rep.  48'J.,  cited  2  Phillips, 
46^. 


(or)  2  Phillips,  465. 

(j/)  f  Watson  V.  Marine  Ins.  Comp., 
7  Juhnson*s  Rep.  57.  This  may  also 
]>e  put  on  the  ground  that  the  promise 
and  payment  to  the  captain  were  with- 
out consideration,  he  being  bound, 
without  txtta  pay,  to  do  his  best  for 
the  interests  of  all  concerned. 
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band,  expenses   necessarily  and   bond  Jide  incurred  by  the  Recovery  of 
optain  in  cases  of  capture^  for  the  delivery  of  the  captured  amount  of  ihc 
property,  as  by  prosecuting  an  appeal,  &c.,  may  be  recovered  ^°'"""^*^' 
camulatively  to  a  total  loss,  (z)     In  a  case  of  embargo^  again.  Expenses  of 

,  reclaiming  cap- 

vhere  the  underwriters  refused  to  accept  abandonment,  and  tured  property, 
tbe  assured,  who  might  have  sold  the  ship,  instead  of  doing  AUurm  cases 

°  1  of  embargo. 

%  or  laymg  her  up,  chose  to  keep  on  the  crew  under  wages, 

it  was  held,  that  he  could  not  throw  this  expense,  which, 

under  the  circumstances  was  unnecessary^  and  uncalled  for, 

on  the  underwriters  (a) :  where,  however,  any  contribution  General 

m  the  nature  of  genieral  average  has  become  due  from  the  before  total 

aasored,  previously  to  a  total  loss,  it  has  been  held  that  this  ^  "umula-^'" 

may  be  recovered  in  addition  to  a  total  loss.  (J)  titciy  thereto. 

In  France,  on  the  other  hand,  after  some  fluctuation  in  the  Law  in  France 
authorities,  the  question  has  finally  been  decided  against  the  ^  \n\nTor ' 
right  to  recover,  under  any  circumstances,  for  an  average,  in  French  jurists 
ad£tion  to  a  total,  loss.    Valin  (c),  indeed,  and  Pardessus  {d)y 
iriule  they  admit  that  such  claim  can  only  be  made  by  virtue 
of  the  permissive  clause,  ^^  to  sue,  labour,  travail,"  &c.,  yet 
contended  that,  whenever  the  policy  does  contain  this  clause, 
inch  expenses,  if  necessarily  incurred,  must  be  recoverable 
imn  the  underwriter^  in  addition  to  a  total  loss,  as  having 
been  incurred  by  bis  special  authorisation.   Emerigon  (e)  and 
Boulay-Paty  (/),  however,  maintained  that  the   permissive 
danae  could  not  have  the  efiect  of  fixing  the  underwriters 
with  80  extensive  a  liability,  nor  of  subjecting  him  to  any 
loss  beyond  the  amount  which  he  had  agreed  to  insure,  and 
on  which  alone  he  had  received  premium.     In  this  state  of  But  it  Is  now 
the  authorities,  the  question  came  up  for  decision  before  the  courde^Ou! 


(s)  t  Lawrence  o.  Van   Home,  1  art.  45.   torn,  il   p.  338.  ed.  Becane, 

Caiaei,  S84.    Wataon  t;.  Marine  Ins.  1828.  ' 

Coop.,  7  Johnson,  57.  (<Q  Cours  de  Droit  Comm.  torn.  iii. 

(a)  fM'Bride  v.  Marine  Ins.  Comp.,  p.  483.  ed.  1 841. 

7  JohnioQ*!  Rep.  483.  («)  Chap.  xvii.   sect  8.  vol.  ii.  pp. 
(i)  t  Barker  v.  Phcenix  Ins.  Comp.,  238 — 245.  ed.  1827. 

8  Johown*!  Rep.  245.  .  2  Phillips  on  (/)  Cours    de    Droit    Com.    Mar. 
Iw.  4«C  torn.  iv.  pp.  272—276.  5 1 9—532. 

(e)  Comm.  tit  vi.   des  Assurances, 
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Recovery  of  Cour  de  Cassation,  on  the  following  state  of  facts :  a  French 

amount  of  the  D^erchant   and  shipowner  insured  ship  and  cargo  from  the 

insurance.  jgj^jg  q{  France  and  Bourbon  to  a  port  of  discharge  in  France : 

sation,  that  no  tlic  ship  having  cnceuntcrcd  considerable  sea  damage  at  the 

repair  of  pre-  Islc  of  France,  w^hich  had   been  there  repaired,  on  getting 

VIOU8  sea-  ^^^^  ^^^  Eno:lish  Channel,  in  her  voyaore  home,  was  corn- 

damage  can  o  '  ^   r>  ' 

be  recovered      pellcd   to  put   into   Dartmouth   for  further  repairs,   which 

in  addition  to  a  ,         ,  i         •  i    /»  /v  i  •  i       i 

toui  loss.  were  also  done  and  paid  lor ;  after  which  she  again  pro- 

ceeded on  her  voyage,  and  was  totally  lost  by  stranding  in 
St.  M alo  Eoads :  the  assured,  who  had  abandoned,  dumed 
to  recover,  in  addition  to  a  total  loss,  the  expense  thus  in- 
curred for  repairs :  the  Tribunal  of  Commerce  at  Rochelle 
(17th  April,  1819)  and  the  Cour  Eoyale  of  Poitiers  (8th  Feb. 
1820)  successively  allowed  his  claim:  but  the  Cour  de 
Cassation,  after  a  very  long  and  interesting  argument,  finally 
rejected  it,  on  the  ground  laid  down  by  Emerigon  and 
Bouky-Paty.  (//) 


Sect.  IX.   Of  the  Adjustment  of  Salvage  Losses. 
Of  the  adjust-        §  414.  In  cascs  of  abandonment,  the  assured,  as  we  have 

ment  of  salvage  ,  .  i    i  i  i     t  a    i       • 

losses.  seen,  is  entitled  to  the  whole  amount  of  the  insurance,  and  ^ 


Mode  of  ad.       ^^^  Underwriter,  on  payment  of  such  amount,  is  entitled 
justing  salvage    ^^q  jjct  procccds  of  whatever  may  be  saved,  —  in  other  wordss-  • 

losses  with  and  '-  .  . 

witiiout  aban-    to  the  Salvage,  after  deducting  the  expenses  of  saving  andEx 

recovering  it.  We  have  also  seen  that,  even  where  nc». 
abandonment  has  been  made,  he  is  equally,  on  payment  of  » 
total  loss,  entitled  to  the  net  salvage  that  may  ultimately  J 
come  to  hand.  In  the  first  case,  the  loss  is  frequently  calle*^ 
a  salvage  loss  withy  and  in  the  latter,  a  salvage  loss  withou  ^ 
abandonment.  The  only  difierence  between  the  two 
is,  that,  in  the  former,  the  underwriters  generally  at  on< 

{g)  Case  of  Kermel  o.  Royal  Ass.     pp.  519 — 532.     The  case  is  very  i 
Corop.,  cited  at  length  by  Boulay-Paty,     tcresting,  and  well  deserves  a  p 
Cours  de  Droit  Com.  Mar.   torn.  iv.     by  English  lawyers.^ 
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^     the  wbolc  amount  insured,  and  the  salvage  is  thereupon  orthcadjnfit. 
^^rferred  to  them,  and  its  net  proceeds  divided  amongst  J^l^"      **^® 

-*:i3,  in  proportion  to  their  several  interests,  in  the  manner  

'^t^dy  stated ;  in  the  latter  case,  the  underwriters  usually 
^^^e,  in  the  first  instance,  to  a  payment  on  account,  of  a  sum 
^>.ch  is  calculated  as  the  probable  difference  between  the 
*^Ount  insured  and  the  net  value  of  the  salvage :  should 
^>8  amoimt  prove  less  than  the  real  difference,  they  pay  the 
^^Vance  of  the  loss  after  it  is  finally  settled ;  if  more,  the 
^^sured  repays  the  excess.  (A) 

This   mode  of  adjustment  is,   generally   speaking,  only  Loss  on  goods 
adapted  to  cases  of  total  loss,  either  constructive  or  absolute :  J^maged  at 
there  is,  however,  one  case  of  partial  or  average  loss  to  which,  '"y  Pf  *^V 
in  practice,  it  is  frequently  and  properly  applied  —  and  that  their  destina- 
is,  where,  by  the  perils  of  the  sea,  the  ship  is  disabled  and  ^^jiy  "djulu'd 
prevented  from  proceeding  on  her  voyage  at  some  place  short  "  *  salvage 
of  her  port  of  destination^  and  the  cargo,  or  that  part  of  it 
which  is  saved,  in  order  to  prevent  further  deterioration,  is 
obliged  to  be  sold  at  the  place  of  the  disaster :  in  such  cases 
tbc  loss  is,  in  practice,  almost  always  adjusted  as  a  salvage 
loss,  i.  e.  each  underwriter  either  at  once  pays  the   whole 
amount  of  his  subscription,  and  takes  his  proportionate  share 
of  the  net  proceeds  of  the  sale,  after  deducting  all  necessary 
'jcpenses ;  or  he  pays  the  difference  between  such  share  and 
lie    amount  by  him  subscribed,  (i)     In  one  case,  where  a  Hardy  v. 
Lip,  with  a  cargo  of  indigo  just  loaded  on  board,  was  upset  Mooro^574. 
.nd  sunk  in  her  port  of  loading^  and  the  indigoes,  having  been 
rot    out  of  her,  were  sold  by  auction  there,  at  a  loss  of 
^  1  j)er  cent,  on  their  cost  price  on  board,  the  court  held  that 
.he  true  principle  of  adjustment  was  to.  settle  this  as  a  total 
.OSS,  with  benefit  of  salvage,  u  e.  to  calculate  the  loss  ac- 
:2ording  to  the  difierence  between  the  invoice  price  of  the 
indigo  at  its  port  of  loading  and  the  sum  it  fetched  as  sold 

(A)  For  eiamples,  see  Gammon  v,  (i)    Stevens    on   Average,   79 — 81. 

Beverlej,    1    Moore,  56S.     8  Taunt  5th  cd.     lieneck^,  Pr.  of  Indcm.  442 

119.     Russell  c.  Uunskey,  6  Moore,  —447. 
283. 
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Of  the  adjust-    there  in  its  damaged  state ;  and  the  loss  having  been  adjusts 

mcfit  of  salvage  ,  ... 

losseii.  by  an  arbitrator  on  this  principle^  the  court  refused  to  ^ 

aside  his  award,  although  it  appeared  that  the  indigo,  afifc 
the   sale,   had  been   dried   and  sent  on  by  other  ships 
London  (its  port  of  destination),  where  it  realised  nearly 
much  as  though  it  had  received  no  injury  whatever,  (j) 


(j)  Hardy  v.  Innes,  6  Moore,  574. 
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CHAP.  X. 

STMENT   OP   THE   POLICY  —  ITS  EPPECT   AS  AN 
ADMISSION   OP   LIABILITY. 

Then  the  amount  of  indemnity  which  the  assured  Adjustment  of 
A  to  receive,  and  the  proportion  of  such  amount  iu*eflfect  aTan 
ich  underwriter  is   liable  to  pay  on  the  smn  by  f^l"**^^ 
scribed,   has  been  settled  and  ascertained   (in  the 


eady   indicated   in   treating  of  the  adjustment  of  bj  an  a4juit- 
md  salvage  losses),  an  indorsement  is  made  on  the  "*°**^^*''® 
enerally  in  the  following,  or  some  similar,  form: 

uted  the  loss  on  this  policy   at  £ per   centJ*^ 

cy  thus  indorsed  is  then  taken  round  by  the 
>  the  different  underwriters,  who  respectively  aflSx 
;ials  to  the  memorandum,  and  very  frequently,  at 
time,  strike  a  pen  through  their  subscription  at 
)£  the  policy,  (a)  The  policy  thus  indorsed  is  said 
usted :  the  loss,  however,  is  not  then  paid ;  but,  by 
al  usage  of  the  trade,  is  understood  to  be  payable 
;h  or  six  weeks  from  that  date :  at  the  end  of  that  Striking  off 
2  amount  is  entered  to  the  debit  of  the  underwriter  "***** 
roker's  books,  a  pen  is  drawn  through  his  initials 
»  the  memorandum  of  adjustment,  and  the  loss  is 
to  be  struck  off,  or  settled  in  account ;  although,  as 
le  broker  and  underwriter^  it  is  frequently  the  case 
money  even  then  passes  between  them,  but  the 
\  merely  carried  to  the  creditor  and  debtor  side  of 
ual  accounts,  the  general  balance  of  which  is  made 
end  of  every  current  year ;  and  the  excess  of  all  the 


timet,  instead  of  being  in-  the  policy  against  the  subscription  of 
le  policy,  the  memorandum  the  underwrriter  Adams  v-  Saunders, 
at  is  writtan  at  the  foot  of    4  C.  &  1*.  25. 

4  II 
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Adjustment  of  losses  in  the  account  (if  any),  over  the  sums  due  for  pre- 
its  effect  as  an  miunis  in  thc  Same  account,  is  either  then  paid  by  the  under- 
Jllbilit"*"  ^^      writer  or  suffdred  to  run  on  as  an  item  to  his  debit  in  the 

'■ next  year's   accoimt:   if  the  balance  is  the  other  way,  or 

in  favour  of  the  underwriter,  the  same  course  is  observed, 
A  loss  struck  mutatis  mutandis :  as  between  the  broker  and  the  underwriter, 
poiiI:y  is  finaUy  ^ircctly  the  amouut  of  the  loss  is  entered  to  his  debit  in  the 
settled  as  be-     broker's  books,  and  his  initials  struck  off  the  memorandum  of 

tween  the 

broker  and  un-  adjustment,  the  account  is  finally  settled,  as  far  as  regards 
'  the  particular  policy  so  adjusted  (b) :  as  between  the  tinder^ 

tween  the  un-  writer  and  the  assured,  however,  such  adjustment,  even  where 
the  assured,  hotii  the  Subscription  of  the  underwriter  to  the  policy,  and 
unless  the         ^i^^  j^jg  initials  afHxcd  to  the  memorandum  of  adjustment, 

latter  be  a  con-  '' 

senting  party  have  been  struck  out,  is  no  bar  to  an  action  by  the  as- 
thc  usage  of  sured  on  the  policy,  unless,  indeed,  it  can  be  shown  either 
Lloyd's.  ^Y^^^  ^^Q  assured  expressly  consented  to  their  being  Btmck 

out,  or,  from  his  place  of  residence,  general  habits  of  effecting 

insurances  at  Lloyd's,  and  other  material  circumstances,  must 

be  taken  to  have  been  cognizant  of  an  usage  to  regard  such 

settlement  on  account  as  payment,  and  therefore  impliedly 

to  have  given  his  consent  to  be  bound  by  the  adjustment,  as 

Erasure  of  the   conclusive  of  his  claims  under  the  policy,  (c)     Even  in  such 

subscription       cascs  the  mere  erasure  from  the  foot  of  the  policy  of  the 

from  the  defendants  subscription  fas  distinct  from  his  initials  affixed  to 

policy,  IS  no  •'  -'  ^  •*' 

proof  of  pay.  the  memorandum  of  adjustment)  ^  is  no  proof  of  payment,  but 
Tatiementim  Only  of  Settlement  on  account ;  the  general  practice  being,  as 
account,  ^^  hnvQ  just  sccu,  to  Strike  out  the  signature  to  the  policy, 

without  any  money  passing  at  the  time,  on  the  faith  of  a 

future  settlement  at  the  month's  end.  (d) 

»  • 

Effect  of  a:U  §  416.  It  was  formerly  a  litigated  question  to  what  extent 

admTssion*of "  ^^  adjustment  thus  indorsed  on  the  policy  operated  as  an 

underwriter's  admissiou  of  the  Underwriter's  liability :  it  may  now,  how- 

liahility:  rule  •'  J  ^ 

derivable  from 

*  c  v««.  .                  (6)  Sec  antk.  Part  I.  Chap.  V.  Art.  Benson  v.  Maitland,   1  Gow'i  C.  S05. 

].  vol.  i.   pp.  109 — 112.  and  Art.  S.  Scott   v.    Irving.    1    B.    &    Ad.  605. 

vol.  L  pp.  126—129.  Reyner  o.  Hall,  4  Taunt.  724. 

(c)  See  asKtl,  Part  I.  Chap.  V.  Art.  (c/)  Adams  o.  Saunders,  4  C  &  P 

4.  pp.  129 — 136.  ;  and  sec  especially  25.     M.  &  Malk.  S73. 
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ever,  be  taken^  as  the  fair  result  of  the  authorities,  that  an  Adijustment  of 

adjostment  is  nothing  more  than  a  promise  to  pay,  which  is  jts  cflTeet  as  an 

only  Innding  when  founded  on  the  consideration  of  preyious  Uj?|i|f  *"*  ^^ 

lability,  and,  that  although  prima  facie  it  imports  considera-  


tion,  yet  an  underwriter  who  has  merely  put  his  initials  to  it, 
but  not  paid  the  loss,  may  avail  himself,  at  the  trial,  of  any 
defence  tending  to  show  that  he  was  never  liable  under  the 
policy,  and  this,  although  he  may  have  been  aware  of  all  the 
&ct8  constituting  such  defence  at  the  time  of  signing  the 
adjustment. 

The  earliest  reported  case  on  the  subject  came  before  Chief  Adjustment 
J  Lee:  the  indorsement  on  the  policy  was  as  follows: —  to  pay  u*to  be 
"At^ted  the  loss  on  this  policy  at  98/.  per  cent.,  which  I  agree  considered  as  a 

WOtt  of  hOMUm 

t^pojf  one  month  after  date :  *'  the  Chief  Justice  was  of  opinion 

that  an  adjustment  in  this  form  was  to  be  considered  as  a 

aofe  of  hand,  and  that  plaintiff  need  not  enter  into  proof  of 

k»i  (e)     And  it  was  afterwards  ruled,  by  Lord  Kenyon,  as  to  sump. 

that  8och  adjustment  may  be  given  in  evidence  without  a 

itamp(/);  though  without  a  stamp  it  could  not,  it  seems, 

be  Boed  on  as  a  promissory  instrument,  (jf) 

Lord  Kenyon,  in  all  the  cases  of  the  kind  that  came  before  Cases  before 
bbn  at  Nisi  Prius,  uniformly  ruled  that  an  adjustment  was  not  ^^  ^  the*^effjct 
condusive  where  it  could  be  shown  to  have  been  made  under  ®f  ■"  »4just. 

•  •  /»    1      1  1       /»         /    \      rr»i  inent  as  an 

any  misconception  of  the  law,  or  the  fact  (A)  Thus,  in  one  admission, 
of  these  cases,  he  refused  to  hold  an  adjustment  conclusive  oaibraitii, 
where  the  same  witness  who  proved  the  defendant's  signature  ^«a^»-**«  Add. 

v^aseSy  Of. 

to  the  adjustment  proved  also  that,  soon  after  signing  it, 
doubts  had  arisen  in  the  mind  of  the  underwriters  as  to  the 
boneaty  of  the  transaction,  and  that  they  had  called  for  further 
proof;  and  the  plaintiff,  who,  at  the  trial,  relied  on  the  ad- 
JQBtment  alone  for  the  proof  of  his  case,  was  nonsuited,  (t) 

(0  Hogg    9.    Gouldney,    Beawes,  (A)  Rogers  v.  Maylor,  Park  on  Ins. 

SIO.    Park  on  Ins.  266.  8th  ed.  Mar-  267.  dth  cd.    Marshall,  644.  De  Gar- 

iban  00  Ins.  642.     See  S.  P.  Hewitt  ron  r.  Galbraith,  Park  on  Ins.  267.  8th 

*•  Finney,  Beawes,  308.  ed. ;  and  also  Peake*s  Add.  Cases,  37. 

(/)  Wicbe  V.  Simpson,  Selw.  N.  P.  Christian  v.  Coombe,  2  Esp.  489. 

995. 9th  ed.  (0  De   Garron  v.  Galbraith,  Park 

is)  Per    Lord    EUenborough,     1  on  Ins.  267.      Peakc*s   Add.   Cases, 

Cnp.  IS6.  37. 

4  B  2 
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Adjustment  of  In  auotlier  case,  his  lordship  ruled  the  same   point,  even 

us  effect  as  an  though  it  appeared  that,  before  signing  the  adjustment,  the 

r*^bilu"'"°^  underwriter  had  perused  all  the  documents  and  papers  re- 

.  . lating  to  the  loss  which  were,  at  that  time^  in  the  possession 

Coombe,  2  of  the  assurcd,  but  had  not  seen  another  material  piece  of 

^^'      '  evidence   which   came   to    hand   after   the  adjustment  took 
place,  (j) 

Cases  before  Lord  EUcnborough  carried  out  to  the  full,  if,  indeed,  be 

boroueh.*""  did  not  extend,  the  same  doctrine.     Thus,  in  the  first  case 

Sheriffs.  of  the  kind  which  came  before  him,  he  allowed  the  defend- 

Potts,  5  Esp. 

95.  ants,  notwithstanding  the  adjustment,  to  go  into  proof  of  a 

deviation  in  the  course  of  the  voyage,  which  being  established, 

Herbert  v.  he  nonsuited  the  plaintiff  (A) :  in  the  next  case  of  the  same 

Campriss.  kind,  his  lordship  allowed  proof  to  be  gone  into  of  a  material 

Until  an  un-  Concealment  at  the  time  of  effecting  the  policy,  although  it 

act'uaily  pai"»  appeared  that,  just  before  putting  his  initials  to  the  adjust- 

loss,  he  may,  mcnt,  the  defendant  had  read  letters  from  the  captain  giving 

notwithstand-  phi.  /»     i       i         /^      • 

ing  the  adjust-  a  full  account  of  all  the  circumstances  of  the  loss  {I) :  in 
Miicv%vaii  charging  the  jury  on  this  occasion,  the  Chief  Justice  drew  a 
himself  of  any    broad  distinction  between  cases  where,  upon  a  dispute,  the 

defence  tn  faety  ^  ^  '      r  r        » 

or  tn  law.  money  is  paid,  and  those  in  which  there  is  only  a  promise  to 

pay :  "  if  the  money  has  been  paid  it  cannot  be  recovered 

back  without  proof  of  fraud ;  but  a  promise  to  pay  will  no 

in  general  be  binding  unless  founded  on  a  previous  liability. 

What  is  an  adjustment  ?     An  admission,  on  the  supposition  oj 

the  truth  of  certain  facts  stated,  that  the  assured  are  entiikc 

to  recover  on  the  policy.    An  underwriter  must  make  a  strong 

case  after  admitting  his  liability ;  but,  until  he  has  pud  the 

money,  fie  is  at  liberty  to  avail  himself  of  any  defence  which 

the  facts  or  the  law  of  the  case  will  furnish.^  (m) 

^lephcrdf.  In   the  next   case,   Lord   EUenborough   established    the 

Camp.  2*74.        positiou,  that  an  adjustment  is  not  binding  on  the  under- 

An  adjustment  writer,  although,  at  the  time  of  signing  it,  he  had  full  means 

on  the  under-     of  rendering   himself  acquainted   with   the  history  of  the 

thouffh^t  the     ^^7^^'  ^^^  ^^^  manner  of  the  loss,  if  his  attention  was  not 

(j)   Christian   v,  Coombe,   2   Esp.         (/)  Herbert  v.  Champion,  1  Camp. 
489.  133. 

(*)  Sheriff ».  Potts,  5  Esp.  95.  (m)  1  Camp.  ISC. 
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then  peculiarly  drawn  to  circumstances  he  afterwards  learns,  A<(juitnient  of 

by  which  the  underwriters  are  discharged.     The  facts  of  the  iu  efiVcTaTan 

case  were  shortly  as  follows: — Before  signing  the  adjust-  ^"y"^®'*®^ 

ment,  the  defendant  had  read  a  statement,  wliich  was  posted  -; ;. 

up  at  Lloyd  s,  to  the  effect  that  tlie  ship  had  cliased  every  it  he  had  full 

ikag  ihe  saw,  and  been  subsequently  captured,  owing  to  the  t^wliup  all 

cowardice  of  the  captain :  in  reference  to  this  statement,  the  *^*  ^"*^^  •*" 

Uu  they  were 

defeDoant  remarked,  on  signing  the  adjustment,  that,  as  the  all  blazoned  to 
captain  was  kiUed,  it  was  not  likely  the  ship  was  lost  by  his  recU/i^gxi^ 
cowardice.  Lord  Ellcnborough,  notwithstanding  the  adjust- 
ment, allowed  the  defendant,  at  the  trial,  to  go  into  evidence 
of  deyiation  by  cruising,  which,  being  proved,  he  had  a 
verdict  (n):  his  lordship,  on  this  occasion,  told  the  jury  that 
the  adjustment  could  not  be  binding  on  the  defendant  unless 
the  whole  circumstances  of  the  case  "  were  all  blazoned  to  him 
(u  (key  really  were^  and  he  desired  them  to  consider  whether 
or  not,  at  the  time  of  the  adjustment,  his  attention  was  drawn 
(as  by  the  remark  made  by  him  at  the  time  it  seemed  to 
have  been)  only  to  the  manner  in  which  the  ship  was  captured, 
and  was  not  roused  to  the  previous  deviation,  with  which  he 
afterwards  became  acquainted,  (o) 

Lord  Campbell,  in  a  very  able  note  to  this  case,  intimates  Sembie,  the 
that,  even  had  the  previous  deviation  been  brought  fully  an  acUustment 
before  the  defendant's  notice,  or,  in  the  emphatic  language  of  "uJ^JlJ^^f  **** 
Lord  Ellcnborough,  *^  blazoned  to  him  as  it  really  was,"  the  proof  from  the 
idJDBtment  would  still  not  have  precluded  him  from  availing  underwriter, 
himself  of  the  deviation  as  a  defence  to  the  action:   the 
groond  of  his  opinion  being  the  principle  laid  down  by  Lord 
£llenborough  in  Herbert  v.  Champion,  that  the  underwriter, 
At  any  time  before  paying  the  loss,  may  take  advantage  of 
whatever  grounds  of  defence  his  case  offers,  although  he  was 
oetually  aware  of  them  when  he  signed  the  adjustment :  reason- 
ing also  from  general  principles  of  law,  he  remarks  that, 
although  an  adjustment  may,  primd  facie,  import  consider- 
ation, yet  it  is  not  easy  to  imagine  how  the  defendant  should. 


(*)  Shepherd    v,  Ctacwtcr,  1  Carop.     (o)  Ibid.  275. 
874. 
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Adjustment  of  in  any  case^  be  debarred  from  showing  tliat,  in  fact^  it  was 
itjTe^t  wTan  entirely  without  consideration,  or  how  greater  efficacy  can  be 
admiMion  of  ffiven  to  it  than  merely  to  transfer  the  burtlien  of  proof  from 
the  assured  to  the  underwriter,  (p) 


It  ia  different 
where  Iom  lias 
actually  been 
paid :  in  such 
case,  if  paid 
with  full 
knowled;^e  or 
means  of 
knowledge  of 
thefacti,  it 
cannot  be  re- 
co%'ered  back. 

Bilbie  r.  Lum- 
ley,  S  East, 
469. 


After  policy 
adjusted  and 
return  of  pre- 
mium paid, 
the  assured 
cannot  again 
resort  to  the 
underwriter  on 
the  policy. 
May  o. 
Christie, 
Holt*s  N.  P. 
67. 

But  return  of 
premium  paid 
under  a  mis- 
take of  fact, 
may  be  re- 
covered back. 
Reyner  r. 
Hall,  4  Taunt. 
7^5. 


§417.  The  case  is  otherwise  where,  besides  signing  the 
adjustment,  the  defendant  has  actually  paid  the  loss  ;  in  such 
cases,  if  the  payment  have  been  made  with  full  knowledge, 
or  means  of  knowledge,  of  all  the  circumstances,  though  in 
ignorance  of  the  law,  the  oonvenience  of  mankind  requires* 
that  the  party  who  has  so  paid  it  should  be  precluded  from 
afterwards  contesting  his  liability.  Thus,  where  an  under- 
writer^ who  had  paid  a  total  loss,  claimed  to  recover  it  back 
on  the  ground  that  a  material  letter  had  not  been  disclosed 
to  him  before  effecting  the  policy^  but  it  appeared  at  the  trial 
that,  before  signing  the  adjustment  and  paying  tlie  loss,  all  the 
papers  had  been  laid  before  him,  and,  amongst  the  rest,  the 
letter  in  question :  the  court  held,  that  the  money  paid  could 
not  be  recovered  back,  because  it  had  been  paid  with  full 
knowledge,  or  means  of  knowledge,  of  all  the  circum- 
stances, (q)  So,  where  a  policy  had  been  a^usted  for  a  return 
of  premium,  and  the  sum  due  in  respect  of  such  return  had 
been  actually  paid,  under  full  knowledge  of  all  the  drcum* 
stances,  it  was  held  that  the  assured  could  not  again  resort 
to  the  underwriter  on  the  policy  (r) :  but  where  such  return 
has  been  paid  under  a  mistake  of  fact  the  case  is  difierent: 
thus,  where  a  policy  on  a  ship  "  warranted  free  of  capture 
in  port,*'  was  adjusted  for  a  return  of  premium,  and  the  pre- 
mium was  actually  paid  back  on  receipt  of  a  letter  statbg 
the  capture  to  have  taken  place  in  the  port  of  discharge,  but 
it  afterwards  turned  out  that  this  was  a  mistake,  and  that  the 
capture  had  not  taken  place  in  the  port  of  discharge  within 


(p)  1  Camp.  275.  note.  See  also 
Selw.  N.  P.  996.  9th  ed.  Such  seems  to 
have  been  admitted  to  be  the  law  in  the 
two  subsequent  cases  of  Steel  v.  I^cy, 
3  Taunt  285.  Ucyncr  v.  Hall,  4  Taunt. 
71:5. 


(9)  Bilbie  0.  Lumley,  3  East,  469. 
(r)  May  r.  ChrUtie,  Holfs  N.  P. 


67. 


ITS  EFFECT  AS  AN  ADMISSION.  1207 

the  meaning  of  the  warranty :  the  court  held  that  the  assured  Adjustincnt  of 
was  not  precluded  by  the  adjustment  or  repayment  of  the  iu  effect  as  an 
premium  from  recovering  on  the  policy,  though  the  under-  J^^*i|J*°"  **^ 

writer^s  imtials  had  been  struck  off  from  the  indorsement, 

and  his  subscription  from  the  face  of  the  policy,  for  this 
most  be  regarded  as  the  case  of  an  instrument  destroyed  by 
mistake,  (i) 
As  we  have  elsewhere  seen,  if  a  total  loss  has  been  adjusted  Subsequent 

,,,.,,  <■  /tti**        recovery  of 

ind  actually  paid,  the  subsequent  recovery  of  the  thmg  m-  thing  insured 
nred  undamaged,  and  only  charged  with  a  trifling  sum  as  afte"payn^*iit 
the  expenses  of  its  recovery,  will  not  entitle  the  underwriter  o^»  ^^^  J«»» 
to  recover  back  the  money  he  has  so  paid ;  for  the  loss  was  title  the  un- 
total at  the  time  of  the  adjustment,  and  the  money  was  paid  r^verU back, 
under  no  nusapprehension  of  the  state  of  the  facts  as  they  P*  p<»t»  »• 

...  11.  Firth,  4  Burp. 

then  existed  (^):    in   such  case,  however,  the  underwriter,  1966. 
efen  without  abandonment,  will  be  entitled  to  the  salvage.  But  in  such 

°       case  he  will  be 

ifter  deducting  the  expenses  of  its  recovery  (u);   unless,  entitled  to  the 
indeed,  he  have  waived  his  right  thereto,  as  by  dediniDg  an  he  ha^e  ""  *" 
o6r  to  abandon  and  inducing:  the  assured  to  take  less  than  a  ^«|v<^  i"' 
total  loss,  on  condition  of  his  (the  underwriter)  renouncing 
all  benefit  of  future  salvage,  (v) 

If  the  underwriter  have  adjusted  and  paid  a  certain  per-  Sums  paid  as 
oentage  on  his  subscription,  as  for  a  total  loss,  with  benefit  loss,  cannot  be 
of  salvage,  at  a  time  when  the  circumstances  of  the  case  were  J^^Tso***^^^' 
nehas  to  amount  to  a  constructive  total  loss,  as  in  case  of  i^uch  of  the 

1  /•         *  /•  1      1  .11  1         11  "I         property  is  ul- 

capture  and  confiscation  of  goods,  he  will  not  be  allowed  to  timateiy  re- 
lecoTer  back  any  part  of  the  money  so  paid,  because,  ulti-  exceed,"*^ 
mately,  part  of  the  proceeds  of  the  property  are  restored  to  pet*»"  ^'»**» 
Ae  assured,  under  such  circumstances  of  increased  value,  paid,  the 
that  the  amouiit  so  received,  added  to  the  money  paid  by  the  ^f^y^l  ^J!"* 
underwriter  on  the  adjustment,  together  exceeds  the  whole  f"®®- 

.  Tunno  r. 

aaioant  of  the  insurance,  {w)  Edwards.  13 

East,  488. 

(t)  Beyner  v.  Hall,  4  Taunt.  725. :  (ti)  Ibid. 

^  JbrtM,    this   would  be   so   where  (v)  Blauwpot  v.  Da  Costa,  1  Eden 

nlj  the  initials  were  struck  off  the  130.     Brooks  r.  M'Donnell,  1  Young 

mutaent,  and  the  subscription  left  &  C.  500. 

"I  the  iaee  of  the  policy.    See  S.  C.  (w)  Tunno   v.    Edwards,   13  Plast, 

(0  Dm  Costa   v.    Firth,    4    Burr.  488.     Goldsmid  v.  Gillies,  4  Taunt 

J966L  803. 
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Adjustment  of 
the  policy  — 
its  eifTect  as  an 
admission  of 
liability. 

The  adjust- 
ment need  not, 
generally,  be 
declared  on 
specially, 
though,  if  pro- 
perly stamped, 
it  may  be  so, 
semble. 

If,  however,  it 
be  conditional 
in  its  terms,  no 
recovery  can 
be  had  without 
showing  the 
condition  com- 
plied with : 
gemble,  in  such 
case  the  decla- 
ration should 
be  special. 
Gammon  v. 
Beverley,  1 
Moore,  563. 


Parol  evidence 
admissible  to 
show  that  an 
adjustment  was 
conditional. 
Russell  V. 
Dunskey,  6 
Moore,  333. 


At  common 
law  no  interest 
could  be  given 
on  an  adjust- 
ment to  pay  in 
a  certain  time. 


Generally  speakings  the  assured  need  not  sue  specially  oi 
the  adjustment  ( x)^  although  there  seems  no  doubt  that,  i 
properly  stamped,  he  might  do  so.  (y) 

If,  however,  the  adjustment  be  conditional  in  its  terms 
and  the  plaintiff  seek  to  recover  upon  it,  it  should  seem  tba 
he  must  declare  upon  it  specially :  thus,  where  an  indorse 
ment  was  made  on  the  policy  to  the  following  effect:- 
^^  Adjusted  33  per  cent.,  on  account,  on  my  subscriptiOB  t 
this  policy,  until  the  acx^unt  of  the  proceeds  of  the  goods  ca 
be  made  up,  when  a  final  loss  is  to  be  paid  to  the  sam 
amount  as  by  the  other  underwriters:  if  the  same  excec 
33  per  cent.,  B.  (the  underwriter)  to  pay  the  excess;  if  shot 
H.  (the  assured)  to  pay  the  difference  :  **  the  court  held  thi 
this  was  clearly  a  conditional  adjustment,  in  respect  of  whi< 
the  plaintiff  could  not  recover,  without  showing,  at  all  cveni 
that  they  had  made  up  and  delivered  an  account  of  the  pr 
ceeds.  (z)  In  the  same  case,  the  court  also  held,  wht 
indeed,  appears  too  clear  to  admit  of  a  moment's  doubt,  th 
the  adjustment  of  the  policy  for  a  larger  amount  {64  p 
cent.)  by  the  other  underwriters,  could  not  bind  the  defen 
ant.  (a) 

Although  an  adjustment  may,  on  the  face  of  it,  appe 
absolute,  parol  evidence  is  admissible  to  show  that,  by  pi 
vious  agreement^  it  was  to  be  regarded  as  conditional. 

Thus,  where  the  policy  had  indorsed  on  it  this  mem 
randum  —  **  Settled  a  particular  average  loss,  by  plundi 
of  54/.  10^.  1  Irf.  per  cent,"  the  court  held  parol  evideo 
admissible,  to  show  that,  by  a  previous  arrangement,  it  Hi 
verbally  agreed,  between  plaintiff  and  defendant,  that  if  t 
other  underwriters  paid  a  less  sum,  the  surplus  should 
re-paid,  (i) 

At  common  law,  an  adjustment  to  pay  in  a  certain  tL 
(as  "  adjusted  a  loss  of  — /.  per  cent,  on  this  policy,  paya 


(x)  Per  Lord  Kenyon  in  Rogers  p. 
Maylor,  Park  on  Ins.  267. 

(y)  Per  Lord  Ellcnborou^h  in  ITor- 
bcrt  V.  Champion,  1  Camp.  13G. 


(z)  Gammon  r.  Bererley,  I  Mo 

563.  8  Taunt.  119. 

(a)  Ibid. 

(6)  RusseU  V.  Dimskey,  6  Ma 
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in  a  month")  did  not  entitle  the  assured  to  interest  from  the  Adjustment  of 
explntion  of  that  time,  (c)     Now,  however,  it  should  seem  iu*e^*t  aTiin 
tint  interest  wobld  be  recoverable  on  the  sum  specified  in  |^j|J"°"  ^ 
nch  an  adjustment,  under  the"  3  &  4  W.  4.  c.  42.  s.  28,,  as  ^-^"^"^^ — 
upon  a  debt  or  sum  certain,  payable  by  virtue  of  a  written  c.  42.ss.28,29. 
iBstrament  at  a  certain  time ;  or  else,  at  all  events,  the  case 
would  oome  within  the  twenty-ninth  clause,  allowing  the  jury 
to  giTe  damagesy  in  the  nature  of  interest^  in  all  actions  on 
of  assurance  made  after  the  passing  of  the  act.  {(f) 


(c)  Hubbard  p.  Jackson,  Marshall        (</)  S  &  4  W.  4.  c.  42.  ss.  28,  29. 
ilH.647. 
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OF   RETURN   OF   PREMtUM. 

Of  return  of      §  418,  WHENEVER  one  man  receives  a  sum  of  money  from 

premium.  *  .  ,  , 

-.— . another  upon  a  consideration  which,  from  any  cause,  except 

which  all  the  fraud  of  the  party  paying  it,  happens  wholly  to  fail,  or  is, 

ofpremUm"'"  ^^  ^"*^*»  never  performed,  he  is  under  a  clear  obligation,  6ram 
are  founded.      the  rulcs  of  natural  equity,  to  refund  it 

Now  the  premium  is  a  sum  of  money  pidd  by  the  assured 
to  the  underwriter  in  consideration  of  his  taking  upon  himself 
a  insk ;  the  risk,  namely,  of  having  to  indemnify  the  assured 
from  any  loss  that  may  be  sustained  in  the  course  of  a  sea- 
venture. 

Risk^  therefore,  assumed  by  the  underwriter  on  the  one 

side,  and  the  premium  paid  by  the  assured  as  the  price  of 

that  risk  on  the  other,  are,  in  the  language  of  Mr.  Marshall, 

^^  correlatives,  whose  mutual  operation  constitutes  the  essence 

of  the  contract  of  insurance."  (a) 

Where  the  risk       Hcncc,  as  Lord  Mansfield  expresses  it,  "  There  are  two 

begun,  the        general  rules  established  applicable  to  this  question :  the^f^ 

turned!"* "  ""  ^®^  ^^^'  Where  the  risk  has  not  been  begun^  whether  this  be 

owing  to  the  fault,  pleasure,  or  will,  of  the  assured,  or  any 
other  cause,  the  premium  shall  be  returned,  because  a  policy 
of  insurance  is  a  contract  of  indemnity ;  the  underwriter  re- 
ceives  a  premium  for  running  the  risk  of  indeinnifying  the 
assuredy  andy  to  whatever  cause  it  may  be  owingy  if  he  do  not 
in  fact  run  the  risky  the  consideration  for  which  the  premium 
was  put  into  his  handsy  failsy  and  therrfore  he  ought  to  return 
iV'lJb) 
But  where  an         Another  rule  isy  that  if  an  entire  risk  has  once  commenced, 

there  shall  be  no  apportionment  or  return  of  premium  afber- 


once  com- 


(a)  Marshall  on  Ins.  C4S.  (6)  Per  Lord  Mansfield  in  Tjrie  r. 

Fletcher,  Coirp.  666, 
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wards;  for  though  the  premium  is  estimated  and  the  risk  Of  return  of 
depends  on  the  nature  and  length  of  the  voyage,  yet,  if  it  P"^"**"™- 


was  commenced,  though  it  be  only  for  twenty-four  hours,  or  ™*"^|on^i,ie 
less,  the  risk  is  run;  the  contract  is  for  the  entire  risk,  and  return  of  pre- 
no  part  of  the  consideration  shall  be  returned.  (Ji)  '        Quuie. 

Upon  these  two  principles  the  solution  of  every  question 
relating  to  Betum  of  Premium  ultimately  depends.  In  the 
ipplication,  however,  of  these  principles  much  nicety  of  dis- 
crimination has  been  shown  by  the  English  courts,  especially 
b  determining  whether,  in  the  particular  case,  there  has  been 
in  inception  of  an  entire .  risk  under  the  policy,  or  whether 
Ae  risk  insured,  and,  consequently,  the  premium,  is  appor- 
ticmiUe. 

'Wiih  a  view  to  greater  clearness,  we  will  consider  the 
aibject  under  the  following  heads :  — 

Seet  L  Betum  of  premium  where  the  risk  has  never  com- 
menced. 

Sect  IL  Betum  of  premium  where  the  contract  is  avoided 
by  illegality  or  fraud. 

Seet  IIL  Betum  of  premium  for  want  of  interest,  and  in 
eases  of  short  interest  and  over-insurance. 

Sect  ly.  Betum  of  premium  under  express  stipulations. 

Sect  v.  Deduction  of  one  half  per  cent. 

Sect.  YL  Practice  as  to  paying  premium  into  court 


Sect.  L  Betum  of  Premium  where  Risk  has  never  commenced* 

{419.  It  follows  directly  from  the  principles  already  laid  Uctutnofpre- 

doirn,  that  where  the  risk  has  never  had  an  inception,  from  risk  has  never 

whatever  cause  this  may  arise,  except  from  the  actual  fraud  ^ommenced^ 

of  the  assured,  the  premium  shall  be  returned ;  the  rule  beinir  W'«*^»  from 

.       .  ...  .  ^"y  cause,  ex- 

tbtt,  where  no  risk  is  run,  the  premium,  which  is  the  price  of  cept  the  actual 
the  risk,  shall  not  be  retained ;  although  the  non-inception  of  assured,  the 
the  risk  may  be  owinir  to  the  neglect  or  fault  of  the  assured,  """^  ^^  "^^ 

y  ,       ,  .  ,  commenced, 

the  role  is  still  the  same ;  nothing  but  his  actual  fraud  can  the  premium 

shall  be  re- 
turned. 

(b)  Per  Lord  Mansfield,  Cowp.  666, 
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Return  of  pre- 
mium—  where 
risk  has  nerer 
commenced  — 
rateable  return. 

Apportlonable 
return  of  pre- 
mium. 


A  ship,  injured 
from  London 
to  Halifax, 
with  warranty 
to  sail  with 
GonToy  from 
Portsmouth, 
on  arriving  at 
Portsmouth 
finds  the  con- 
voy gone,  and 
never  sails  on 
the  long  voy- 
age: premium 
apportioned. 
Stevenson  v. 
Snow,  3  Burr. 
1237. 


Lord  Mans- 
field's ex  plana* 
tion  of  this 
casOk 


disentitle  him  to  a  return  of  premium,  where  no  risk  has,  in 
fact,  been  run.  The  general  law  maritime  agrees  with  our 
own  on  this  point,  and  is  based  on  the  same  principles,  (c) 

In  the  following  cases,  the  inquiry  has  been  whether  the 
policy  did  or  did  not  comprise  several  distinct  risks,  and  the 
object  has  been  to  apportion  the  return  of  premium,  with 
reference  to  such  of  those  risks  as  may  not  have  been  oom- 
menced. 

The  first  reported  case  of  the  kind  was  that  of  Stevenson  v. 
Snowy  before  Lord  Mansfield,  in  which  it  appeared  that  a 
ship  was  insured,  ''  lost  or  not  lost,  at  and  from  Liondon  to 
Halifax,  warranted  to  depart  with  convoy  from  Portsmouth  far 
the  voyage.^  Before  the  ship  reached  Portsmouth,  the  ccm- 
yoy  was  gone.  Notice  of  this  was  immediately  given  to  the 
underwriters,  who  were  requested  either  to  make  the  long 
insurance,  or  to  return  part  of  the  premium.  On  their  re-' 
fusal  the  action  was  brought  to  recover  back  a  proportionable 
part  of  the  premium  for  the  voyage  from  Portsmouth  to  Hali- 
fax. The  jury  at  the  trial  having  found  that  it  teas  usual 
for  the  underwriters  in  such  cases  to  return  part  of  the  premium^ 
though  the  quantum  was  uncertain,  the  court  held  that  the 
assured  was  entitled  to  a  rateable  return  of  premium  for  the 
voyage  from  Portsmouth  to  Halifax,  (rf) 

Lord  Mansfield,  on  referring  to  this  case  on  two  subse- 
quent occasions,  said  the  decision  depended  on  this,  ^^tkext 
there  was  a  contingency  specified  in  the  policy,  upon 
not  happening  of  which  the  insurance  would  cease,"  (e) 
."  the  intention  of  the  parties,"  he  said,  "  the  nature  of 
contract,  the  consequences  of  it,  spoke  manifestly  two 
surances,  and  a  division  between  them.  The  first  object 
the  insurance  was  from  London  to  Halifax ;  but  if  the 


(c)  See  Emerigon,  chap.  xvL  sect.  I. 
vol.  ii.  p.  186.  ed.  1827,  where,  as 
usual,  all  the  learning  that  could  be 
collected  on  the  subject  is  methodically 
arranged :  for  the  French  law,  sec 
Ord.  de  la  Marine,  liv.  3.  tit.  vi.  des 
Assurances,  art.  37.     Code  de  Com- 


merce, art.  349.  See  also  Boulay- 
Cours  de  Droit  Comm«  torn.  It. 
ed.  1834. 

(</)  Stevenson  r.  Snow,  3  ] 
1237.     IW.  Bl.  318. 

(e)   Dongl.  789. 
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did  not  depart  from  Portsmouth  with  the  convoy  Bpecified,   Return  of  pre- 
then  there  was  to  be  no  contract  from  Portsmouth  to  Halifax.  ^8^  has  ncTcr 
The  parties  then  have  said,  *'  We  make  a  contract  from  Lon-  '^l^J^^''^^ 

don  to  Halifax  ;  but  on  a  "  certain  contingency  it  sliall  only  

he  a  contract  from  London  to  Portsmouth  :  that  contingency 
happening,  reduces  it,  in  fact,  to  a  contract  from  London  to 
Portsmouthr  only.  The  whole  argument  turned  on  that  dis- 
tinction ;  and  all  the  judges,  in  delivering  their  opinions,  lay 
the  stress  upon  the  contract  comprising  two  distinct  conditions^ 
and  considering  the  voyage  as  being,  in  fact,  two  voyages.^  {f) 
His  lordship  also  said  that,  although  the  evidence  of  usage 
was  rejected  as  to  the  amount  of  the  return  (being  uncertain* 
as  to  thatpoint)y  yet  it  weighed  with  the  court,  ^^  as  showing 
the  general  sense  of  merchants  as  to  the  propriety  of  a  return 
being  made.**  (g) 

In  the  next  case  of  the  same  kind  a  ship  was  insured  "  at  where  no 
and  from  Jamaica  to  Liverpool,  warranted  to  sail  on  or  before  ^ff^\^nrowed 
the  first  of  Augusty  Sec:  the  ship  did  not  sail  till  the  1st  of  no  proportion- 
September,  and,  by  this  breach  of  warranty,  there  never  was  fl^rJ! 
an  inception  of  the  risk  by  the  ship's  sailing  from  Jamaica:  MeyU^Grcg- 
the  assured,  however,  contended  that  the  risk  was  divisible,  «>"»  s  Dougl. 

402, 

and  had  attached  upon  the  ship  while  she  lay  in  port  at 
Jamaica  before  the  1st  of  August :  Ae,  however ,  gave  no  proof 
of  an  usage  of  trade  to  consider  such  risks  divisible ^  or  to  make 
a  rateable  return  of  premium  for  the  risk  at  the  island: 
under  these  circumstances,  the  court  held  there  could  be  no 
apportionment,  and  Mr.  J.  BuUer  said,  ^^  In  all  insurances 
from  Jamaica,  the  policy  runs  "at  and  from ;^  and  though 
in  many  instances  the  voyage  has  not  been  commenced,  yet 
there  never  was  an  idea  of  any  part  6f  the  premium  being 
returned ;  and  no  usage  to  do  so  has  been  found  by  thejury,^\h) 
In  a  subsequent  case  Mr.  J.  Buller  rests  this  decision 
solely  on  the  ground  that  no  usage  was  found  (i) ;  and  it  is 


(/)  Cowp.  669.  402»    Pork  on  Ins.  796.  8th  cd.   Mar- 

(^)  Ibid.  shall  on  Ins.  666, 

(k)  Meyer  v.   Gregson,  3   Dougl.         (t)  In  Long  v.  Allen,  4  Dougl.  278 
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Return  of  pre-  plain  that  OR  Ro  Other  basis  caR  it  be  recoRciled  with  the  two 

mium — where 

risk  has  never      followiRg  CaSCS. 

rateable  return.  ^  ^^^^P  ^^  iflsured  "at  aRd  from  aRy  port  or  ports  Ir 

BuTwh     ~"  J^"^*^'^  t^  LoRdoR,  followiRg   aRd  coRimeRciRg  from  her 

a  policy  a<  and  first  arrival   there;   warraRted   to  sail  with  convoy  for  the 

gency  is  intro-  v<V^ff^  (toui  the  placo  of  reRdezYOus : "  the  ship  did  not  sail 

warTaiity*to^  *  ^'^^^  coRvojT  froRi  the  rcRdezvous ;  80  that  the  warranty  was 

sail  with  con-  brokeH,  aRd  the  URderwriters  were  off  the  risk,  at  all  erentt 

if  a  usage  is  froRi  the  time  of  sailiRg ;   but  some  evidence  bei$ig  given  of  a 

sider  nlierUk"  ^^^9^  ^^  such  cases  to  apportioR  the  premium,  the  juiy 

diTisible,  there  thought   that  ORe  half  per  ceRt  for  the   risk   in  port  at 

will  be  a  pro-  ,  ,  ,  , 

portionabie  Jamaica  should  be  retaiued;  aRd  the  residue  for  the  risk 
rrtuni  o  pre-  yy.^^  Jamaica  to  LoudoR  be  returned :  Lord  Mansfield  was 
M**  h*^!!  p  It  ^^  *^®  same  opiuioR,  remarkiRg,  **  That  wherever  there  is  a 
on  Ins.  797. ;  contingency  \vl  the  voyage,  the  risk  may  be  divided,  and  that 
667.     ^°  '^  ^^  reason  why,  iR  such  cases,  there  are  ROt  two  policies,  iB 

that  the  risk  "  at'"  is  capable  of  exact  computatioR.(^') 
1^"*  *:  ^ilf"»       Th6  Rcxt  case  was  as  follows :  goods  were  iRsured  **  at  and 

4  DougL  276.,  ^  ® 

s.  P.  from  Jamaica  to  LoRdoR,  warranted  to  depart  with  convoy  fat 

tlie  voyage y  aRd  to  sail  or  or  before  the  1st  of  August,  &&: 
the  ship  sailed  before  the  1st,  hut  without  convoy  ;  the  assured 
brought  his  actioR  for  a  proportioRable  return  of  premium  in 
respect  of  the  voyage  from  Jamaica  to  London :  the  joiy 
found  for  the  plaiutiff,  aRd  also  found  specially  *'  that  it  was 
the  coRstaRt  aRd  invariable  usage  m  iRsurauces  at  and  from 
Jamaica  to  London,  warranted  to  depart  with  convoy,  or  to 
sail  on  or  before  a  certain  day,  to  return  the  premium^  deduct- 
ing half  per  ceut.,  if  the  ship  sailed  witliout  convoy  or  after 
the  day  prescribed." 

The  court  determined  that  the  assured  was  entitled  to 
recover  accordiug  to  the  usage  proved ;  aud  with  reference 
to  distinct  risks  insured  by  one  policy.  Lord  Mansfield  siud, 
.  ^^  My  opinion  has  been  to  divide  the  risks.  I  am  aware  that 
there  are  great  difficulties  in  the  way  of  apportionments,  and, 
therefore,  the  court  has  always  leaned  agaiust  them.     But 


Marshall  on  Ins  669.     **  In  Meyer  t.         0')  ^^^^  ^*  MacheU,  BCanhall 
Grtgwn  no  utage  wufaund,^  Ins.  C67.     Faric  on  Ins.  797.  8th  ed. 
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where  an  express  usage  is  found  by  the  jury^  the  difficulty  is  Return  of  pre- 

jn/i\  mium — where 

CWrea.   {h)  rbk  has  never 

•  commeneed  — > 

rateable  return. 

{  420.  Where,  however,  upon  the  true  construction  of  the  -; 

pidicj,the  risk  must  be  considered  as  entire  and  indivisibky  then,  ever,  the  risk  U 

if  it  hu  once  commenced,  there  can  be  no  return  of  premium.  S:.  p„S:L,d 

The  shortness  of  Hie  duration  of  the  risk  has  no  bearing  on  has  once  com- 

,  ,  *.  1.1     menced  no  re- 

IM  question  of  return  of  premium:  the  moment  the  nsk  turn  of  pre- 
eommences  the  whole  premium  becomes  the  absolute  pro-  pil^^mattw- 
perty  of  the  underwriter.  '^o^  short  a 

time  the  nsk 

It  isy  in  fact,  quite  impossible  to  apportion  the  premium  may  hare 
with  reference  to  the  duration  of  the  risk,  which  may  be  ^^ 
gmter  in  the  first  hour,  than  in  the  whole  of  the  rest  of  the 
Toyage  (I) :  in  all  cases,  therefore,  where  the  risk  under  the 
policy  is  entire,  if  the  ship  once  get  under  weigh  and  sail  on 
tlie  Toyage  insured,  the  premium  is  acquired,  though  she 
fflty  return  the  next  instant  and  wholly  abandon  the  voyage. 

So  where  the  insurance  is  *^  at  and  from,"  and  the  risk  As  in  policies 
under  the  policy  entire,  there  can  be  no  return  of  pi*emium,  '!^  *  h^g?^™'*' 
though  the  ship  may  be  lost  while  at  the  port  waiting  to  lost  before 

.  t     •  /     \  loadinK- 

tike  m  a  cargo,  (m)  Moses %.  Pratt, 

So  where  a  ship  insured  "  at  and  firom"  a  port  sailed  from  ^  ^^^^P-  296. 
it  on  her  voyage  and  was  lost ;  and  it  appeared  that  though  may  M//^unse!u 
ihe  was  not  seaworthy  for  the  voyage  when  she  sailed,  she  ^°^^^^y  ^^^  **»« 
WIS  yet  su£Bciently  seaworthy  for  lying  "at"  the  port:  the  Annan  r. 
court  held,  that,  as  the  insurance  was  *^  at  and  from,"  the  s  Taunt.  299. 
riik  had  commenced,  and  being  entire,  there  could  be  no 
letnm  of  premium,  (n) 

Upon  the  same  principle  it  is  a  familiar  rule,  that,  as  No  return  of 
deriation  does  not  avoid  the  policy  ab  initio,  but  only  dis-  casus  of  devia- 
chaiges  the  underwriter  from  t!:c  time  the  ship  leaves  the  ^^' 


(i)  Loog  0.  Allen,  4  DougL  276.  (/)  ^^arshall  on  Ins.  669.,  and  the 

hA  on  Ins.  797.  8th  ed.     Marshall  authorities    there    cited ;    and  see    2 

OD  Urn.  668.     Mr.  J.  Buller  also  en-  Phillips  on  Ins.  534. 

tirdy  rests  the  case  on  the  ground  of  (m)  Moses  v   Pratt,  4  Camp.  296. 

vagt.     See    also  S.  P.   Rothwell  v.  (»)   Annan  v.  Woodman,  3  Taunt. 

CnU,  I    Boa.  &Pull  172. ;  and  see  299. 
Minlian  oa  Ins.  666.  note  (a). 
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Return  of  pre-    course  of  the  voyagc,  the  assured  is  not  entitled  to  i 

niium-^  where      «  •         •  n  t      •   .•        •n 

risk  has  never  ^^  premium  in  cases  of  deviation,  (o) 

^™'bi"reui'"        ^®  ^°'y  difficulty,  then,  is  in  ascertaining  when 

shall  be  regarded  as  entire  and  indivisible ;  and  witl 

|m»„jhe  risk  ^  ti.j3  ^„  j^p^rt^,  t^,  ;^  j^  being  ineurcd  for  « 

gftrded  as  premivm. 

Insurance  on  Where  the  policy  is  on  time,  and  the  insuranc 

time  at  an  en-  specified  term  at  one  entire  premium,  there  can  be  no 

an  entire  risk,  in  such  cases  if  the  risk  have  once  commenced,  th< 

Fleicher,  cvcnt  may  happen  immediately  afterwards  which  del 

Cowp.  666.  the  contract,  there  shall  be  no  return  of  premium  (p) 

If  premium  be  i         •  •  *.         i  j*/** 

a  orof«  turn,  ^  ffross  sum  be  given  as  premium,  it  makes  no  dinerei 
though  payable  j^  is  expressed  in  the  policy  to  be,  at  so  much  per  c 
per  cent,  per  month  ;  for  this  shall  be  deemed  only  a  mode  of  coi 
may  still  be  the  gross  sum,  and  does  not  make  the  contract  a  i 
*"^'*:  insurance,  (q) 

Lorrame  p.  ^     ^^' 

Thomlinson,  A  ship  was  insured  "at  from  Honfleur  to  the  i 

"g*      •  Angola;  during  her  stay  and  trade  there,  and  at  ai 

an  entire  pre-  thcncc  to  her  port  or  ports  of  discharge  to  St.  Domir 

roundToyage  ^^t  and  from   St.  Domingo  back  again  to  Honfleui 

consisting  premium  of  eleven  per  cent.     The  ship,  in  sailing  from 

sages,  is  an  en-  to  St.  Domingo,  was  guilty  of  a  deviation,  which  dis 

Bermon  V.  the  Underwriters  from  that  time,  and  was  lost  on  her 

Z'^^iii!     ^^^^  ^^^^  S*'  I>omingo  to  Honfleur.      The  questi 

whether  the  assured  were  entitled  to  a  return  of  prei 
respect  of  the  passage  from  St.  Domingo  to  Honfleur ; 
they  contended  to  be  a  separate  voyage,  the  risk  or 
had  never  commenced  owing  to  the  prior  deviation. 

Lord  Mansfield  and  the  whole  court  of  King's 
however,  considering  that  in  this  case  the  premii 
estimated  at  one  entire  sum  for  the  whole ;  and*  also, 
his  lordship  thought  extremely  material  as  distinguish 
case  from  Stevenson  r.  Snow,  &c,)  that  there  was  n 
any  contingency  at  any  period,  out  or  home,  mentionec 


(o)  Hogg  V   Horner,  Park  on  Ins.  (p)  Tyrie  bl  Fletcher,  Coi 

782.  8th  cd.     Tait  v.  Lefi,  14  East,        (q)  Lorraine    v.    Tbomli 
481.  Dougl.  585.     Marshall  on  Ir 
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po&jfy  which  happening  or  not  was  to  put  an  end  to  the  in*  Return  of  pre- 
nroMce — held   that  the  whole   was   one   entire  risk,  and,  risk  haTnever 
therefore,  that,  as  it  had  once  begun,  the  whole  premium  was  ^™^|°^^  "" 

{ 421.  The  general  result  of  all  the  above  cases  seems  to  The  law  is  the 
be  that  where  no  usage  is  proved  to  the  contrary,  an  entire   United  States, 
premium  cannot  be  divided  and  apportioned  unless  the  risks 
ire  divided  in  the  policy  in  such  a  manner  as  to  show  that 
the  parties  had  distinct  risks  in  contemplation ;  and  the  law,  as 
lo  this  point,  seems  to  be  the  same  in  the  United  States,  {s) 

In  France  the  kw,  as  fixed  by  the  356th  art.  of  the  Code  ^'''^  ^'^"• 
de  Commerce,  is,  that,  on  an  insurance  on  goods  for  the 
immd  voyage,  out  and  home,  if  no  homeward  cargo  is  in  fact 
hiaded  on  board,  the  underwriter  shall  only  retain  two-thirds 
of  the  premium,  unless  there  be  a  stipulation  to  the  con- 
trary, {t)  Boulay-Paty,  admitting  the  law  to  be  as  thus 
fixed  by  the  Code,  yet  contends,  and  apparently  with  very 
good  reason,  that  such  a  provision,  in  cases  where  the  out- 
ward and  homeward  passages  together  make  one  entire  risk 
insured  at  one  entire  premium,  is  opposed  to  sound  principle, 
and  must  be  regarded  as  an  anomalous  exception  to  the 
general  rules  of  maritime  law  on  this  subject,  (u) 


SnCT.  IL  Return  of  Premium  in  cases  of  Illegality  or  Fraud. 

Abt.  1.  In  cases  of  Illegality. 

§  422.  Where  the  risk  has  never  commenced,  the  premium  Return  of  pre- 
maj  be  recovered  back,  as  money  advanced  without  any  con-  ^i^x^^^-^^t 

nitration ;  but  if  it  have  been  advanced  on  a  consideration  ^"'"^- 

iduch  fuls,  because  the  contract  is  illegal^  then  another  prin-  Where  the  risk 

is  illegal,  the 

(r)  Bcnooo  v.  Woodbridge,  Dougl.  (<)  Code  de  Commerce,  art  356. 

Til.  (m)  Boulay-Patj,   Cours  de  Droit 

(f)  t  DoiuUh  n.  Ids.  Comp.  of  North  Com.  Mar.  torn.  iv.  sect  19.  pp.  97 — 

America,  4  DalL  463.,  cited  2  Phillips  100.  ed.  1834. 
^  hn  5S9.V  and  see  the  other  cases 
cited  tbert  from  pp.  53S— 541 . 

4  I 
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Return  of  pre- 
mium in  cases 
of  illegality  or 
fraud. 

assured  shall 
not  recoTer 
back  the  pre- 
mium for  in 
pari  ddieto 
potior  eti  cotf\ 
ditto  potti- 
dentit. 


Premium  paid 
on  an  insurance 
void  as  a 
gaming  policy 
cannot  be  re- 
covered back 
after  the  risk 
has  com- 
menced, and 
the  event  been 
'  determined. 
Lowry  r. 
Bourdieu, 
Dougl.  468. 


Distinction 
taken  by  Mr. 
J.  Buller  be- 
tween contracts 
executed  and 
executory. 


ciple  comes  Into  play^  and  the  cose  falls  within  the  rule  m 
pari  delicto  potior  est  conditio  possidentis :  accordingly,  where 
the  policy  is  void  for  illegality,  either  as  being  in  its  form  % 
wager  policy,  or  as  being  designed  to  cover  the  risk  of  illicit 
or  prohibited  trading,  the  assured,  unless  he  was  ignorant  of 
the  fact  of  the  illegality  (for  ignorance  of  the  law  is  no 
excuse)  will  not  be  entitled  to  any  return  of  premium,  at 
all  events,  if  he  claims  it  after  the  contract  is  executed  (£.  e. 
after  the  event  has  happened  and  the  risk  is  over) ;  nor,  as 
the  better  opinion  on  the  whole  seems  to  be,  even  though  he 
should  prefer  his  claim  while  the  contract  is  still  executoiy, 
(z.  e.  before  the  happening  of  the  event,  and  during,  or  even 
before,  the  pending  of  the  risk) :  this  last  position,  however, 
is  still  involved  in  some  degree  of  doubt 

In  one  of  the  first  cases  in  which  the  question  arose^  the 
policy  was  effected  on  the  amount  of  a  bond  ^ven  by  an 
East  India  captain  to  secure  his  private  adventure,  valued  at 
26,000/.  '^  without  further  proof  of  interest  than  the  bond, 
free  of  average  and  without  benefit  of  salvage : "  after  the 
captain  had  arrived  safe  with  his  adventure,   the  assured 
claimed  a  return  of  the  premium  (the  receipt  of  which  was 
acknowledged  by  indorsement  on  the  policy)^  on  the  ground 
that,  this  being  a  wager  policy,  the  contract  was  void:  Lord 
Mansfield,  at  the  trial,  being  of  this  opinion,  held  that,  as 
both  parties  were  in  pari  delicto,  the  rule  of  potior  est  con- 
ditio  possidentis  applied,  and  that  the  pliuntifib  could  not 
recover  the  premium :  on  motion  for  a  new  trial  the  majority 
of  the  court  refused  the  rule  (Mr.  J.  WiUes  dissenting, 
because  he  thought  it  not  a  gaming  policy):  Lord  Mans- 
field again  rested  his  decision  on  the  broad  ground,  that,  as 
the  transaction  was  illegal,  ^^  the  court  would  assist  neither 
party.''  —  «  Not,"  sjud  his  lordship,  "  that  the  right  of  the 
defendant  is  better  than  that  of  the  plaintiffs,  but  they  must 
draw  their  remedy  from  clear  fountains J^ 

Mr.  J.  Buller,  agreeing  with  Lord  Mansfield  in  the  appli- 
cation of  the  nile  to  the  particular  case,  thus  narrowed  the 
ground  taken  by  his  lordship.  *^  There  is  a  sound  distinction 
between  contracts  executed  and  executory;  and  if  an  action  is 
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brou^t  to  rescind  a  contract,  you  must  do  it  while  the  con-  Return  of  pre- 
tnct  still  remains  executory,  and  then  it  can  only  be  done  on  of  uiLality^ 

the  terms  of  restoring  the  other  party  to  his  original  situa-  .^'^""^ 

tion.  If  the  plaintifTs,  in  the  present  case,  had  brought  their 
actioii  before  the  risk  was  over  and  the  voyage  finished,  they 
mi^t  have  had  a  ground  for  their  demand ;  but  they  waited 
tiD  the  risk  (such  as  it  was,  not,  indeed,  founded  in  law,  but 
resting  in  the  honour  of  the  defendant)  had  been  completely 
nin."(») 

The  distinction  thus  pointed  out  by  Mr.  J.  BuUer  has  Tiiis  dlstinc- 
been  adopted  in  subsequent  cases,  especially  by  the  Court  of  ilTciwe  of  "^° 
Common  Pleas  (ir):  thus,  in  a  case  where  money  had  been  1'^^^^°°^, 
adfmoed  as  the  consideration  for  a  bond  to  pay  a  fixed  Court  of  Com- 
aanuity  until  the  hop  duties  should  amount  to  a  certain  sum ;  Tappenden  v, 
and,  before  that  event  took  place,  the  party  who  had  advanced  ^^^\i^^^°'' 
the  money  demanded  it  back  again,  on  the  ground  that  the 
contract  was  illegal — Lord  Alvanley  and  the  Court  of  Com- 
mon Pleas  held  him  entitled  to  recover,  and  Mr.  J.  Heath 
expressed  his  approval  of  the  distinction  between  contracts 
executed  and  executory,  if  taken  with  due  modifications,  (x) 

So,  in  a  case  where  the  plaintiff  had  effected  a  wager  And  again  in 
polii^,  whereby  the  defendant  bound  himself  to  pay  1000/.  in  wiish,  *' 


preUminaries  of  peace  between  Great  Britain  and  France  ^  Taunt  27c. 
were  not  signed  before  1st  July,  1810 ;  the  same  court,  then 
preaded  over  by  Sir  J.  Mansfield,  held  that  the  pldntiff,  who 
had  brought  his  action  before  the  time  specified  had  arrived, 
migiit  recover  back  the  premiums  he  had  so  paid,  although 
Ub  only  reason  for  wishing  to  rescind  the  contract  appeared 
to  be,  that  after  it  was  made  the  defendant  had  become  a 
I'li'bTipt  (y) ;  referring  to  the  distinction  taken  by  Mr.  J. 


(v)  LowTj  V.  Bourdieu,  2  Dougl.  after  the  event  of  the  wager :  but  the 

4S8.  authority  of  tliis  case  has  been  shaken, 

(»)  It  was    also    acted    upon,   or  if  not  entirely  overturned,  by  the  sub- 

I'atber   citcoded    by,    the    Court    of  sequent  case,  in   the  same  court,  of 

I  BcDcfa  in  th«  ease  of  Lacaussade  Ilowson  v.  Hancock,  8  T.  Hep.  575. 


e.  White,  7  T.  Rep.  535.,  where  they  (or)  Tappenden  r.   Randall,  2  Bos. 

lield  that  a  sum  deposited  with  a  stake-  &  Pull.  467. 

Mkr  apoD  the  event  of  an  illegal  (y)  Aubert  v,  Walsh,  3  Taunt.  276. 
vafsr,  may  be  recovered  back  even 
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Return  of  pre-   Bullcr,  the  Chief  Justice  8idd,  "that  although  there  was 
of  illegality  or    some  doubt  of  its  soundness,  unless  accompanied  with  some 

^^"^ qualification,  yet,  if  properly  modified,  he  thought  there  was 

good  sense  in  it : " — "  why  should  not  a  man  say,  you  and  I 

have  agreed  so  and  so,  but  the  agreement  is  good  for  nothing ; 

I  cannot  bind  you,  and  you  cannot  bind  me,  and,  therefore,  I 

desire,  before  the  event  happens,  that  you  will  pay  me  back 

my  money?  this  is,  in  fact,  a  relieving  (igainst  the  effects  which 

an  illegal  contract,  if  persevered  in,  would  produced*  (z) 

But  the  sound-       In  the  last'  case  in  which  the  point  arose,  the  soundness 

tinciion  as  ap.    of  this  distinction  was  much  questioned,  as  applied  to  the 

phed  to  return   ^g^  ^f  contracts  void  for  iUeffalitv ;  and  regret  was  expressed 

of  premium  on  g        j  '  o  r 

illegal  insur-  by  Lord  EUcnborough,  that  the  courts  had  ever  departed 

much  ques-  fi*om  the  plain  and  intelligible  rule,  that  where  the  contract 

Lord^Enen-  ^®  founded  upon  a  consideration  clearly  illegal,  neither  party 

borough  and  should  be  allowcd  a  loctis  standi,  so  as  to  receive  assistance  in 

King's  Bench,  a  court  of  justicc :  the  facts  of  the  case  were  these :  a  policy 

Where  the  was  effected  on  goods  by  the  Audaz  (a  Spanish  ship),  or  any 

Toid  for  iile-  Other  ship  or  ships,  with  the  intention  of  covering  an  ill^ai 

^^^^h  ST"  •  *  shipment  of  cottons,  to  be  imported  into  Liverpool  from  New 

wot  never  com*  Orleans,  which  place  belonged  to  the  United  States,  then  at 

thepoi!cy,the  war  with  this  country:  in  fact,  however,  no  such  shipment 

assured  cannot  ^^^j.  ^^^^  place,  uor  wcrc  any  cottons  ever  loaded  on  board 

recover  back  r         ^  j 

\\v%  premiums,  the  Audaz  or  any  other  ship  within  the  scope  of  the  policy : 

without  a  pre-  the  assurcd  on  this  claimed  to  recover  back  his  premium,  on 

renunltaUon  of  *^®  grouud  that  the  Contract  was  illegal,  and  had  never  been 

the  contract:  exccutcd :  ttc  court  held  he  could  recover  nothing  (a):  with 

he  can  even  reference  to  the  argument,  on  which  the  plaintiff*  founded  his 

r^yart  v  claim.  Lord  Ellenborough  intimated  that,  giving  the  utmost 

Leckie,  6  M.  &  latitude  to  that  doctrine,  at  all  events,  it  could  only  apply  to 

Sel.  290.  .  J     rr  J 

a  case  where  the  assured  had  given  formal  notice  to  the  ten- 
derwriter,  that  lie  renounced  his  contract  before  action  brought, 
distinct  from  the  implied  renunciation  involved  in  brining 
his  action ;  and  even  to  this  extent  Air.  J.  Abbott  (afterwards 
Lord  Tentenden),  was  very  much  £sposed  to  doubt  whether 


(2)  Aubert  o.  Walsh,  28S. 

(a)  Palyart  v.  Leckie,  6  Maule  &  Sel.  290. 
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the  assured^  after  having  once  paid  the  consideration^  and^   Return  of  pre- 
thm,  as  far  as  he  was  concerned,  completed  the  contract,  S'iiH^^iitJTr 

wouM  be  afterwards  at  liberty  to  rescind  it  ^*^^- 

It  seems,  therefore,  very  doubtful,  whether  the  distinction 
in  question  between  contracts  executed  and  executory  can 
be  inistained  when  applied  to  the  case  of  contracts  void  for 
megilily;  and  the  better  opinion  appears  to  be,  that  sup- 
posing both  parties  to  be  in  pari  delicto^  and  no  case  of 
ojipresBion  or  peculiar  hardship  to  be  made  out,  the  simple 
and  intelli^ble  rule  of  potior  est  conditio  possidentis  ought  to 
a{)ply  in  all  its  generality. 

Where  the  risk  has  commenced  and  the  event  taken  place.  Where  the  risk 
the  i^lication  of  this  principle  has  never  been  doubted.  md  the"ev^t 

Thus,  where  the  risk  had  commenced  and  a  loss  by  capture  ^^^^  P^;*^»  ^^ 

...      return  of  pre- 

taken  place  under  a  policy  void,  as  being  a  reinsurance  within  mium  can  be 

the  19  G.  2.  c  37.  s.  4.,  the  Court  of  King's  Bench  decided,  *    ™ 

that  there  could  be  no  return  of  premium.  {V)    So,  where  it  As  in  case  of  a 

ajQ^eared  that  the  policy  had  been  effected  in  this  country  to  Andree  v. 

cover  a  tradincc  with  Holland,  then  in  a  state  of  war  with  Jlf,**^*'^'  „^^ 

^  ^  ^  3  1.  Rep.  266. 

Gbreat  Britain,  and  a  return  of  premium  was  claimed  after 

the  risk  had  been  run  and  a  loss  by  capture  taken  place,  the  ^  trading 

.      .   ,       ,  , ,  ,       ^«th  the  enemy. 

ame  court  held,  on  the  same  prmciple,  that  no  return  could  be  Vandyck  v. 

iDade(c) :  on  the  same  ground  they  held  that  no  return  can  be  j  East,'96. 

claimed  in  respect  of  a  policy  intended  to  cover  a  trade  carried  Though  by  a 

00  in  contravention  to  our  navigation  laws ;  and  this,  though  ignoranccTf 

the  assured  be  a  foreigner,  for  that  fact  will  not  excuse  his  *^*^  ^^  «  ^^ 

,  ,  ,  excbse. 

Ignorance  of  the  trade  laws  of  the  country  with  which  he  Morck  v.  Abel, 
effects  insurances  and  engages  in  commerce,  {d)    It  is  other-  35  ^ 
wise,  however,  where  the  policy  is  eflFected  in  ignorance  of  ignorance  of 
tbi facts:  thus,  where  the  agent  of  a  foreigner  effected  an  oomr.  Bruce, 
insurance  in  this  country  after  hostilities  had  been  actually  ^^  ^^^'  "^^• 
deebred  against  Great  Briton  by  the  foreign  government  of 
which  the  assured  was  a  subject ;  but  without  any  knowledge 
of  that  circumstance  on  the  part  of  the  agent,  or  any  pos- 


{h)  Andree  p.  Fletcher,  S  T.  Rep.         (d)  Morck  v.  Abel,  3  Bos.  &  Pull. 
266.  35.     Lubbock  v.   Potts,  7  East,  449. 

(e)  VaBdyck  o.  Hewitt,  1  East,  96,     S.  P. 
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Return  of  pre- 
mium in  cases 
of  illegality  or 
fraud. 


Ilcntig  r. 
Staniforth, 
5  M.  &  Sel. 
122. 


Cowie  t». 
Barber,  ibid. 
16. 


sibility  of  knounng  it  at  tlie  time  of  effecting  the  policy :  the 
court  hcld^  that^  under  these  circumstances,  the  premium 
should  be  recovered  back^  for  the  plaintiffs  had  paid  for  an 
insurance^  from  which,  without  any  fault  imputable  to  them- 
selves, they  could  never  derive  any  benefit  (e) 

So,  where  a  license^  necessary  to  legalise  the  voyage,  wajs — 
without  the  fault  or  knowledge  of  the  assured,  and  contrary 
to  the  opinion  and  expectation  which  they  might  reasonably 
entertain  —  not  procured  till  after  the  ship  had  sailed :  this 
was  held  to  fall  within  the  same  principle  as  the  case  last 
cited,  and  the  plaintiff  was  allowed  a  return  of  premium.  (/) 

Where,  however,  the  want  of  the  license  at  the  time  of 
sailing  was  a  fact  within  the  knowledge  of  the  assured,  it 
was  held  that  he  could  claim  no  return  of  premium,  though 
the  license  was  procured  as  soon  as  possible  after  the  ship 
sailed,  (g) 


Premium  must 
be  returned 
wherever  the 
policy  is  ren- 
dered void  by 
the  fraud  or 
positive  mis- 
representation 
of  the  under' 
uniter. 


Art.  2.   Where  Contract  is  void  for  Fraud. 

§  423.  It  never  has  been  doubted,  and,  indeed,  on  principle, 
is  abundantly  clear,  that  the  premium  must  be  returned, 
whenever  the  policy  is  rendered  void  by  the  fraud  of  the 
underwriter* 

As,  if  an  insurance  be  made  on  a  certain  voyage  *^  lost  or 
not  lost,''  when  the  underwriter,  at  the  time  he  subscribes  the 
-^iQ^y  privately  knows  that  the  ship  has  arrived  safe,  he  will 
be  bound  to  restore  the  premium.  (Ji) 

So,  if  the  contract  be  void  by  the  positive  misrepresentation 
of  the  underwriter,  the  assured  may  recover  back  the  jye- 
mium  (i) ;  though  a  mere  statement  of  the  underwriter's  belief 
or  expectation  would  not  entitle  him  to  do  so.  (J) 


(e)  Oom  9.  Bruce,  12  East,  225.  (h)   Lord  Mansfield  in  Cuter    c 

if)  Henry  v,  Staniforth,  4  Camp.     Boehm,  3  Burr.  1909. 


270.  S.  C.  as  Hentig  o.  Staniforth, 
5  Maule  &  Sel.  122.  See  also  Siflfken 
V.  AUnutt,  1  Maule  ft.  Sel.  39. 

ig)  Cowie   v.   Barber,  5  Maule  & 
Sel.  16. 


(0  Duffell  V,  Wilson,  1  Camp. 
401. 

{jD  Pawson  ».  Watson,  Cowp.  787. 
Barber  v.  Fletcher,  Dougl.  S9S. 
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For  some  time,  however,  it  was  a  subject  of  very  fluctu-  Return  of  pre- 
iting  dedsion  in  our  English  courts,  whether  the  assured  was  !!f  u w^u^ 

cr  WIS  not  oititled  to  a  return  of  premium  where  the  con-  ^*"^- 

tnct  was  rendered  void  ab  initio  by  his  own  fraud,  (k) 

The  point,  however,  agreeably  to  truer  notions  of  justice  Where  the 
nd  good  policy,  is  now  clearly  established  in  our  English  ed  b/the  actL/ 
JBiMpnidenGe,  that  wherever  the  contract  is  avoided  by  gross  /~«<' jj^  the 

'^  *^  ^  ^  "^  agaured  or  hit 

ad  aetiud  fraud  on  the  part  of  the  assured,  whether  com-  ^gent,  there 
nittod  by  himself  or  his  agenty  there  shall  be  no  return  of  tum. 
pnmiiim.  (Q 

There  must,  however,  be  actual  fraud  on  the  part  of  the  AUter,  in  case 

»   • 

aaBored,  or  his  agents,  thus  to  preclude  him  from  recovering  repmentotion 
bick  the  premium ;  a  mere  misrepresentation  made  without  ^itbout  actual 
actoal  fraud  (t^  e.  wilful  intention  to  deceive)  does  not  disen- 
tide  the  assured  to  a  return  of  premium:  the  rule  is  thus 
itated  by  Sir  Vicary  Gibbs:  "  Where  there  is  fraud  there  is 
DO  return  of  premium,  but,  upon  a  mere  misrepresentation 
without  fraud,  where  the  risk  never  attached,  there  must  be 
I  letom  of  premium."  (m) 

In  the  sftme  way,  where  the  contract  is  avoided,  ab  initio,  Premium  may 
by  the  fault  of  the  assured  (under  such  circumstances  as  not  wherepoiicT, 
to  imply  actual  fraud)  in  failing  to  comply  with  any  warranty,  ^ndered  void 
iHher  express  or  implied,  the  assured  will  be  entitled  to  a  re-  the  fiiuit  of  the 
torn  of  premium :  thus,  if  the  ship  do  not  sail  on  the  day  complying  i^ 
prescribed,  or  do  not  depart  with  convoy,  or  be  not  sea-  »«"«»''«» ^• 
worthy,  and  there  be  no  fraud  on  the  part  of  the  assured,  he 
mj  recover  back  the  premium,  (n) 


(I)  Set  th*  eaaes  of  Whittingham  v.  ceiving  private  information  of  the  loss 

IWabnrgli,    S    Vernon,    206.      Da  of  the  ship. 

Corta  au  Seanderet,  2  P.  Will  170.         (m)  Feise  v.  Parkinson,  4  Taunt. 

Wikoii «.  Docket,  S  Burr.  1361.   The  639. 

t«o  fint  at  Chancery,  and  the  last  at        (n)  Marshall   on    Ins.   663.     Nu- 

CoBUMB  Law  before  Lord  Mansfield,  merous  cases  decide  this  point  inci- 

•R  10  &TOur  of  allowing  the  return  dentally.     Henckel    e.    Royal  Ezch. 

cm  in  eases  of  gross  fraud.  Ass.  Comp.,   1   Yes.  317.   {breach  of 

(0   Tjrler  at.   Home,   Marshall  on  warraiUy  of  netiiraliijf.)  Allen  v  Long, 

hi.  661  •     Chapman  v.  Fraser,  ibid.  MarshaU  on  Ins.  668.   {to  sail  with 

In  Tyler  e.  Home  the  fraud  was  very  convoy).  Annan  o.  Woodman,  3  Taunt. 

gnMb  §af  tlio  aaured  had  instructed  299.  {wnuaworthintu);  and  Colby  v, 

his  bfofcer  to  eflReet  the  policy  after  re-  Hunter,  3   C.  &  P.  7.  {warranttd  in 
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Return  of  pre-       If  the  policj  is  rendered  void  by  the  act  of  the  assured,  in 

xnium  in  cases  -.  ,  ,      •  \      ^.      •  .•         ••»/»*  i_"a*  j 

of  iile^ty  or    making  a  material  alteration  m  it  after  subscription,  and 

^'^^^' without  consent  of  the  underwriters,  the  assured  will  not  be 

Or  by  making    entitled  to  a  return  of  premium,  (o) 

a  material 
alteration. 

Sect.  IIL  Return  of  Premium  for  want  of  Interest^  and  in 
cases  of  Short  Interest  and  over  Insurance. 

Return  of  pre-        §  424.  We  have  seen  that,  if  the  risk  have  once  com- 

mium  for  want  ... 

of  interest,  and   mcnccd,  there  Can  be  no  return  of  premium  m  respect  to  its 

in  cases  of  short  -  ij^*  j^i.  •  i-i. 

interest  and  greater  or  less  duration ;  and  the  reason  is  very  plain,  because 
over  insurance,  t^e  degree  of  risk  cannot  be  calculated  by  duration  (1.  e,  it  may 
Return  of  pre-  be  as  great  in  a  day  as  in  a  month) :  but  it- is  otherwise  with 

mium  cannot  *,  /it.  ii«  ti  •!• 

be  apportioned  the  amount  01  the  insurable  interest  or  the  value  at  nsk,  it 
thrdurafion  of  being  abundantly  obvious,  that  upon  two  lots  of  property  of 
the  risk.  different  values  exposed  to  the  same  perils  the  degree  of  risk 

is  very  different :  the  risk,  in  fact,  varies  with  the  value. 
Where  the  Hence,  wherc  the  assured  has  no  interest  covered  by  the 

interest  at  risk  policy,  either  becausc  the  interest  in  respect  of  which  he  in- 
titled^to^a  re-  surcs  is  Only  a  bare  contingency  or  expectation,  and  not  an 
turn  of  pre-       insurable  interest,  or  because  he  effects  an  insurance  on  the 

wrong  ship :  in  either  case  he  is  entitled  to  a  return  of  pre- 
mium. 

The  rule,  in  fact,  is,  that  if,  through  mistake,  misinforma- 
tion, or  any  other  innocent  cause,  an  insurance  be  made, 
without  any  interest  whatsoever,  the  insured  is  entitled  to 
recover  back  the  whole  premium,  {p) 
If  the  risk  has        Where  a  prize  is  taken  after  declaration  of  war.  the  captors 

once  com-  t*  t  o  •  11 

menced  under  from  the  moment  of  capture  acquire,  under  the  prize  acts,  a. 
ed'^by  captoT*"  contingent  insurable  interest^  liable,  indeed,  to  be  devested  by 
to  protect  his     subsequent  sentence  of  restoration,  but  valid  till  then :  ac- 

interest  m  .11  «       •  1 

prize,  taken  in    cordingly,  whcrc  captors  havmg  thus  taken  a  prize  after  war 

time  ofwoTt  he 

cannot  claim  a 

return  of  pre- 
mium, port).     In  all  these  cases  return  of        (0)  Langhom  e.  Cologan,  4  Taunt. 

Boehm  9.  Bell,    premium   was  claimed  and  allowed.  S29. 

ST.  Rep.  154.     The  rule  has  been  explicitly  recognised  (p)  For   almost  every  position   in 

in   the  jurisprudence   of  the  United  this   section,  sec  the  great   work  of 

States.     2  Phillips  on  Ins.  546-^548.  Emerigon,  chap.  zyL  Du  Ristoome. 
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declared,  sent  her  home^  and  effected  an  inBurance  on  her  on   Return  of  pre- 

^y    •  .        /».  1  •  1  •      1      1  1        mium  for  want 

their  own  account^  after  which,  upon  arrival,  she  was,  by  of  interest,  and 
sentence  of  the  English  Court  of  Admiralty,  restored  to  her  |n  cases  of  short 

°  .  interest  and 

owners:  it  was  yet  held,  that,  as  the  risk  on  the  ship  had  over  insurance, 
commenced  under  the  policy,  the  assured  could  not  claim  a 
return  of  premium,  {q) 

On  the  other  hand,'where  a  ship  is  taken  as  prize  before  AUter,  vrhere 
war  declared,  the  captors  have  not  even  a  contingent  insurable  insured  has 
interest  in  her,  but  merely  a  bare  expectation  depending  on  the  fo^"  J„  de- 
bounty  of  the  crown,  in  respect  of  which  they  cannot  insure :  chafed, 
if,  in  such  case,  the  ship  be  lost,  after  they  have  effected  an  Thompson^ 
iDsarsnoe  on  her  on  their  own  account,  and  the  underwriters  ^'  ^"^  ^^®' 
aTail  themselves  of  the  want  of  interest  to  defeat  the  claim, 
the  assured  will  be  entitled  to  a  return  of  premium,  if  there 
be  no  illegality  in  the  voyage,  nor  fraud  in  effecting  the 
policy,  (r) 

In  this  last  cited  case  it  is  to  be  observed,  that  a  loss  had 
occurred,  and  an  action  been  brought  against  the  under- 
writers, who  resisted  the  demand,  on  the  ground  that  there 
was  no  insurable  interest. 

Where,  however,  there  was  an  insurance  on   ship  and  But  where  the 
frdght,  and  the  ship  had  arrived  safely,  and  earned  freight,  ^^^  J^  aT 
Lord  Ellenborough  would  not  allow  the  assured  afterwards  to  "^^^P  ""^^d, 

.  the  assured 

cLum  a  return  of  premium,  on  the  ground  that  he  had  no  in^  cannot  after- 
nrcibie  interest,  on  account  of  a  defect  in  his  title  to  the  ship.  ^^^  of  pre^ 
Lord  Ellenborough,  after  adverting  to  the  distinction  above  n>»"™  on  the 
pomted  out  between  the  two  cases,  said,  *^  as  the  underwriters  having  no 
in  that  case  denied  their  liability  on  the  policy,  they  were  not  *i!uenst 
allowed  to  retain  the  premium;  but  here  the  voyage  has  been  ^^"i"^**^* 
performed,  and  the  ship  has  arrived  in  safety.     The  freight  Ass.  Corap. 
has  been  earned  and  paid.     It  strikes  me  as  now  too  late  to 
rip  up  the  matter,  and  say  you  had  no  insurable  interest 
You  might  have  rescinded  the  contract  before  the  event ;  but 
after  that  has  been  determined  in  favour  of  the  underwriters, 
it  does  not  lie  in  your  mouth  to  tell  them  they  were  never 

(f)  Boehm  o.  Bell,  8  T.  Rep.  154.  (r)  Uouth'  v.  Thompson,  II  East, 

428. 
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Return  of  pre-   ILablcj  and  that  the  premium  was  a  payment  without  con- 

mium  for  want     •  ^         .       ,,/  . 
of  interest,  and    Slderation.   (s) 

incasaofshort       g^  much  for  cascs  tumincT  on  the  mere  want  of  insnrabk 

interest  and  ^  •^ 

oTer  insurance,  interest :  of  course^  if, '  by  mistake,  an  insurance  is  effected 

Where  insur-  on  goods  on  board  the  wrong  ship,  &c.,  and  it  turns  out  that 

b^  misti^fraT^  the  assured  has  no  scintilla  of  interest  at  risk  under  the 

on  goods  1^  policy,  he  will  be  entitled  to  a  return  of  the  whole  premium, 

the  assured  is  '  less  the  usual  deduction  of  half  per  cent,  (t) 

entitled  to  a 
return. 

Principle  on  §  425.  With  regard  to  return  of  premium  for  short  interest, 

of  premium"™   ^^^^  insurance  and  double  insurance,  the  principle  on  which 
can  be  claimed    ^.j^g  ^j^g^  depend  is  simplv  this :  that  if  the  underwriter  couU 

in  case  of  over-  *■  *  -^  *^  ^ 

insurance,         at  any  time,  and  under  any  conceivable  ctrcumstanees,  have 
ance,  &o.     *     ^^^^  called  on  to  pay  the  whole  sum  on  which  he  has  received 

premium,  in  such  case  the  whole  premium  is  earned,  and  there 
shall  be  no  return :  if,  on  the  other  hand,  he  could  never,  in 
any  event,  have  thus  been  called  on  to  pay  the  whole,  but  only 
a  part  of  the  amount  of  his  subscription  — say  a  half  or  a 
fourth, — he  ought  not  to  retain  a  larger  proportion  than  one 
half  or  one  fourth  of  the  premium,  and  must  return  ike 
residue,  (m) 
Return  of  pre-  The  cascs  in  which  he  may  be  so  called  on  to  make  return 
interest  A^*  ^^U  wberc  in  either  a  valued  or  open  policy  only  part  of 

the  property  specified  in,  or  declared  on,  the  policy  is  put  on 
board;  as,  for  instance,  if  ^'  100  bales  of  cotton"  be  insured 
«  valued  at  1000/.,"  or  «  at  lOt  per  bale;"  or  if  *'  100  bales 
of  cotton"  be  specified  in  the  policy  as  the  subject  of  in- 
surance, unthout  any  valuation, — in  such  or  the  like  cases,  if 
there  be  only  50  bales  on  board,  or  only  Jialf  the  quantity 
of  interest  intended,  and  declared  to  be  insured,  a  return  of 
half  the  premium  must  be  made  for  short  interest,  (v) 

Where  ** freight^  is  insured  generally,  in  a  valued  policy, 


(«)    M'Culloch    V,     Royal     Exch.  this  test  applied  in  Fisk  v.  Masterman, 

Comp.,  3  Camp.  406.  8  Mees.  &  Wels.  165. ;  and  see  alio  H 

(Jt)   Martin    v,   Sitirell,    I   Shower,  Magens,  137.  note  to  Na  534. 

156.  (v)   Stevens  on  Arerage,  804.  5tb 

(«)  Stevens  on  Average,  200.  203.  cd. 
5th  cd.     Marshall  on  Ins.  649.     See 


I 

I 
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It  a  gross  sum  on  a  geneml  or  seeking  ship,  this  must  be  Return  of  pre- 
takento  meoji  freight  on  a  complete  cargo :  if,  therefore,  at  the  of  interest,  and 
time  of  loss,  there  is  less  than  a  complete  cargo  on  board,  or  jntg'J^  ^^  J**'* 
eoDtncted  for,  and  ready  to  be  shipped,  it  should  seem  that  over  insurance, 
tliere  most  be  a  proportionate  return  of  premium  for  short 
fflterest  {w) :  «o,  in  the  case  of  an  insurance  "  on  profits^  if 
tkproits  on  a  certain  quantity  of  goods  are  insured,  and 
onlf  part  of  the  goods  be  put  at  risk,  it  has  been  held  that 
tlie  assured  is  entitled  to  a  rateable  return  of  premium,  (x) 

The  next  case  is,  where  in  an  o-pen  policy  on  goods  or  Return  of  pre. 
ire^ht  the  sum  insured  (t.  e.  the  aggregate  of  the  different  insurance, 
sabscriptions)  exceeds  the  value  of  the  property  at  risk :  as, 
fiff  instance,  if  the  amount  underwritten  be  1000/.,  and  the 
luoiable  value  of  the  goods  on  board  be  only  500/.,  it  is  evi- 
dent that  the  underwriters,  in  case  of  loss,  could  only  have 
been  called  upon  to  pay  to  the  extent  of  500/.,  or  half  the 
ram  insured :  consequently,  by  the  rule  above  stated,  there 
most  be  a  return  of  half  the  amount  of  the  premium.  This 
18  called  a  return  for  over  insurance. 

In  valued  policies^  as  we  have  already  seen,  unless  the  No  return  on 
Talnation  be  fraudulent^  or  grossly  enormous,  it  will  not  be  for  over  incur- 
ttt  ande ;  but  the  assured,  in  case  of  loss,  supposing  the  ""^ 
whole  of  the  property  to  which  the  valuation  refers  to  have 
heen  then  on  board,  will  be  entitled  either  to  the  whole  or 
an  aliquot  part  of  the  whole  sum:  as,  therefore,  the  under- 
writers, upon  such  a  policy,  might,  in  the  event  of  a  total  loss, 
haye  been  called  upon  to  pay  the  whole  sum  insured :  they 
are  entitled  to  return  the  whole  premium,  and  no  return  can 
be  made  for  over  insurance^  though  the  sum  in  the  policy  may 
be  doable  the  value  of  the  effects  insured,  (y) 

Incases  where,  after  effecting  one  insurance  on  his  pro-  Return  of  pre- 
miums in  cases 
of  double 

insurance. 
(»)  Forbes    «.   Aspinall,   13   East,        (:r)  Eyre  o.  Glover,  IQ  East,  218. 

S8S.    Hm  point  was  not  determined        (y)  Stevens  on  Average,  200.    5th 

in  this  ease^  but  appears  to  follow  from     ed.     Marshall  on  Ins.  652  ,  citing  2 

the  prioeipVea  regulating  return  of  pre-     Magens,  137.  note. 

nunm.    See  alao  as  to  goods,  Rick- 

msa  p.  Cirstain,  5  B.  &  Ad.  G5J. 


1228  RETURN   OP   PREMIUM 

Return  of  pre.  p^rtj,  the  merchant,  who  is  ignorant  of  its  real  valuer  ai 
of  hiterert  ^nd'  ^^^^^^^  to  be  fully  protected,  effects  further  insurances  on  tl 
in  cases  of  short  same  property,   by   other  policies,  with  a  different  set  < 

mrerest  and  i^ii. 

over  insurance.   Underwriters,  the  law  is  clearly  settled  in  this  country,  tha 

if  the  total  amount  thus  insured  on  the  different  policies  ei 
ceeds  the  insurable  value  of  the  property  at  risk,  th 
merchant  can  only  recover  up  to  the  extent  of  such  value 
but  may  do  so  from  whichever  set  of  underwriters  he  please 
(z.  e.  up  to  the  extent  of  their  subscriptions),  leaving  tl 
different  underwriters  to  contribute  rateably  amongst  thcD 
selves  to  the  loss,  [z)  There  is,  also,  no  doubt  that,  : 
such  cases  of  double  insurance,  the  assured  is  entitled  to 
rateable  return  of  premium,  proportioned  to  the  amount  1 
which  the  aggregate  sum  insured  in  all  the  policies  excee 
the  insurable  value  of  the  property  at  risk. 

It  remains  only  to  consider,  how  the  return  of  premiui 

in  such   cases,   is  apportioned   amongst    the   underwrite 

themselves. 

In  case  of  over       In  the  first  place,  it  is  clear  that,  where  the  aver  insurati 

iiaofc^ftKcy^an  ^^  ^7  ^  single  policy,  all  the  underwriters  contribute  ral 

the  under-         ^bly  to  the  rctum  of  premium,  without  regard  to  the  da 

writers  thereon       ^    ,    .  ...  .       i  .  i  i     • 

contribute  of  theu:  Subscriptions :  m  this  respect  the  rule  is  accurate 
return.^  *^  *  ®    laid  down  by  Mr.  Marshall :  "  all  the  underwriters  upon 

policy,  in  which  the  effects  are  insured  beyond  their  vali: 
must  bear  any  loss  that  may  happen,  and  repay  a  part  of  t 
premium,  in  proportion  to  their  respective  subscriptioi 
without  regard  to  the  priority  of  their  dates."  (a) 
Several  policies  I*  ^  ^^^o  Stated  by  Emerigon,  as  the  rule  of  the  Is 
of  the  same        maritime,  and  is  so  considered  in  this  country,  that  sever 

date  are  con-  •' 

sidered  as  one     policies  effected  on  the  same  date  are  considered  to  form  b 
followthe  same  onc  policy ;    and  the  rule,  therefore,  as  to  the   return 
™  *•  premium  in  this  case  is  the  same  as  in  the  last  (b) 


(z)  See  antit  Part  I.  Chap.  X.   o^  caw  of  Fisk  o.  Mastcrman,  8  Mees. 

Double  Insurance.  Wels.  165.,  in  which  the  sets  of  ci 

(a)  Marshall  on  Ins.  649>  ferent  policies  effected  <m  tke  §am»  c 

(6)  Emerigon,    chap.  xvL   sect.  4.  with  dificrent  offices  and  underwrit 

vol.  iL  p.  196.  ed.  1827.     See  also  the  were  regarded  as  all  one. 
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The  diffioolty  is,  as  to  the  case  where  several  policies,  or  Return  of  pre- 

«,.  .  /v>i  1  !•  »../*•  mium  for  want 

Kts  of  policies,  are  eiiectea  on  the  same  subject  at  different  of  interest,  and 

*.  in  cases  of  short 

^^  interest  and 

Ab  to  this,  it  was  long  supposed  that  the  rule  of  the  con-  o^er  insurance, 
tmental  law  differed  from  our  own.     By  the  foreign  law  What  is  the 
mntime,  in  such  case,  the  policy,  or  policies,  first  in  point  of  ihenTare^^ 
(fate  are  alone  to  be  considered  binding  up  to  the  amount  of  ^^^^  policies 
tlie  value  actually  at  risk ;  and  tlie  return  of  premium  is  dates, 
oonfiiied  to  the  underwriters  on  the  other  policies,  (c)  /^"\®  ^^}^^ 

*  ^  '  foreign  la^. 

The  role  of  the  English  law,  as  it  was  supposed  to  result  rui^  „  ^^^ 
fitm  that  Md  down  by  Lord  Mansfield  in  Davis  v.  Gil-  i?^"  ^f.  ^*'- 

"^  Marshall. 

dirt,  is  thus  expressed  by  Mr.  Marshall :  ^^  If,  by  several 
poEcies,  made  without  fraud,  the  sum  insured  exceed  the 
lalue  of  the  effects,  these  several  policies  will,  in  effect,  make 
bat  one  insurance,  and  will  be  good  to  the  extent  of  the 
mterest  of  the  assured  :  and,  in  case  of  loss,  all  the  under- 
writers on  the  several  policies  shall  pay  according  to  their 
lespective  subscriptions :  and  it  follows  from  thence^  that  all 
the  underwriters  on  the  several  policies  would  be  equally  bound 
to  mahe  a  return  of  premium  for  tlie  sum  insured  above  the 
vahe  of  the  effects  in  proportion  to  their  respective  sub^ 
tenpttans."  (d) 

The  rule  as  thus  stated  has  been  recognised  as  the  law  of  inconveni- 
tlus  country  by  subsequent  writers,  especially  Mr.  Stevens  ^n^iesofthis 
lod  the  able  author  of  the  article  on  Marine  Insurance  in 
''M^ulloch's  Commercial  Dictionary,"  who  point  out  the 
pactical  inconvenience  and  injustice  of  the  regulation,  and 
the  superiority  of  that  which  prevails  on  the  continent,  (e) 

Since  then,  the  Court  of  Exchequer  has  introduced  an  im-  Present  rule  of 
portant  modification,  and  assimilated  the  English  to  the  con-  ^^fi^^^^  l^^- 

-ni         T         -IP  .     *  That  in  case  of 

tinental  rule.  Founding  itself  upon  the  eqmtable  principle,  over  insurance 
that  those  underwriters  who  Iiave  at  any  time  been  liable  to  pay  of  i^iicies  7r^ 
the  whole  amount  of  ilieir  subscriptions  are  entitled  to  retain  the  ^^^fi^®*"®"*  dates, 

•'  ^  the  under- 

tohok  amount  of  the  premium^  that  court  has  established  the  writers  on  the 

prior  sets 

(0  Emcrigon.    chap.  xvL    sect.  4.  of  Premium,  p.  205.  5th  ed. ;  and  sec 

pp.  140, 141.  case  1,  2,  3,  ibid,  pp.207— 215.     See 

(i)  Manhall  on  Ins.  649.  also  M^CulIoch's  Com.  Diet  tit  Ma- 

(t)  SccTens  on  Average,  tit.  Return  rinc  Insurance,  p.  702.  ed.  1837. 
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Return  of  pre- 
mium for  want 
of  interest,  and 
in  cases  of  short 
intereat  and 
oyer  insurance. 

ahallmake 
no  return  of 
premium;  bu^ 
the  under- 
writers on  the 
subsequent  sets 
shall  make  a 
rateable  re- 
turn. 

Fisk  V,  Master- 
roan,  8  M.  & 
Wels.  165. 


position,  that  where  two  sets  of  insiuances  are  effected  at 
different  dates,  and  with  different  sets  of  underwriten^  oo 
the  same  property,  and  the  amount  of  the  first  insoranoe  » 
not  equal  to  the  value  at  risk,  though  the  aggr^ate  amount 
of  both  insurances  exceeds  it,  in  such  case  the  nnderwriten^ 
on  the  last  of  the  two  sets  of  insurances  in  point  of  date,  sUl 
alone  be  called  on  for  a  rateable  return  of  premium;  the 
underwriters  on  the  prior  set  of  insurances  retaining  die 
whole. 

The  fsLCts  of  the  case  were  shortly  these :  —  a  merchant  in 
New  Orleans  having  shipped  a  large  consignment  of  cottons 
to  a  Liverpool  house,  directed  them  to  effect  an  insurattoe» 
which  they  immediately  did,  on  the  twelfth  of  April,  by  seve- 
ral policies  in  London^  to  the  amount  of  14,15021,  and  onthe 
thirteenth  of  April,  by  several  other  policies,  both  in  Liverpool 
and,  also,  at  London  (the  agents  in  the  one  place  being  unaware 
of  what  was  being  done  at  the  other),  to  the  amount  of  22,3001. 
more :  thus  the  total  amount  insured  was  36,450/.  (14,1501. 
on  the  12th  of  April,  and  22,300Z.  on  the  13th) :  the  value 
of  the  cottons,  as  fixed  by  the  different  policies,  was  30,3331, 
which  left  6116/.  IO5.  as  the  amount  of  over-insurance  on 
the  aggregate  of  all  the  policies.     The  cottons  having  a^ 
rived  safely,  the  court,  after  argument,  decided  that  as,  in 
case  a  loss  had  occurred  before  the  policies  of  the  13th  oi 
April  were  effected,  the  underwriters  upon  the  polidies  oi 
the  12th  of  April  would  have  been  liable  to  the  full  extern 
of  their  subscriptions,  so  they  were  entitled  to  retain  th< 
whole  amount  of  their  premiums. 

The  court  directed  accordingly,  1.  That  the  assured  shoulc 
have  a  return  of  premium  to  the  amount  of  the  over-insur- 
ance —  such  amount  to  be  ascertained  by  taking  into  accoum 
all  the  policies;  2.  That  no  return  of  premium  was  to  b< 
made  in  respect  of  the  policies  effected  on  the  twelfth  0; 
April ;  3.  But  that  all  the  underwriters  who  subscribed  th< 
policies  of  the  thirteenth  should  contribute  rateably  to  th( 
return,  in  proportion  to  the  sums  insured  by  them  respectivelj 
on  that  day.(/) 

(/)  Fisk  V.  Masterman,  8  Mees.  &  Wels.  165. 
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In  the  United  States,  where  the  common  law  rule  is  as  Return  of  pre- 
itited  by  Mr.  MarshaU,  it  has  become  customary  to  insert  of  interest,  and 
into  their  poKcies  an  express  stipuktion,  to  the  effect  that,  ^^Ind''"' 
*<]f  the  asBoied  has  made  any  prior  insurance  on  the  pro-  over  insumnce. 
perty,  the  insurers  shall  be  answerable  only  for  so  much  as  Rule  and  prao- 
tk  amount  of  such  prior  insurance  may  be  deficient  towards  ^^q^^  suites. 
co?ering  the  property,  and  shall  return  the  premium  upon  so 
BQchof  the  sum  insured  as  they  shall  be  exonerated  from  by 
mil  prior  insurance,  excepting  half  per  cent,  &c  (ff) :  "  this 
dtoae  establishes,  by  express  stipulation,  the  rule  which, 
moe  Fisk  o.  Masterman,  may  in  this  country  be  regarded  as 
pirtof  our  common  law. 


Sect.  IV.  Return  of  Premium  under  express  Stipulation, 


§  426.  It  is  frequently  agreed  between  the  parties,  that,  Return  of  pre- 
iqxm  the  happening  of  a  certain  event,  or  the  performance  of  express  stipu. 

tome  stipulation,  the  assured  shall  return  a  part  of  the  pre-  

miom;  and  clauses  to  this  effect  are  accordingly,  in  such  General  stipu- 

_.   J  •     ^1  T  lation  as  to  re- 

cue,  mserted  m  the  policy.  turn  of  pre- 

Betoms  of  premium  are  generally  stipulated  to  be  made  "'"°^ 
^  if  the  ship  sails  with  convoy  and  arrives^  or  simply  ^^  if  she 
nils  with  convoy" — if  she  sails  on  or  before  a  certain  day 
—or  ends  the  voyage  short  of  its  ultimate  destination ;  and, 
m  general,  for  any  thing  that  lessens  the  risk  of  the  under- 
writer, who,  having  received  a  premium  commensurate  with 
the  extent  of  the  whole  risk  for  the  voyage,  agrees  (accord- 
ing to  the  condition)  to  make  a  proportionate  return,  if  any 
specified  occurrence  take  place  to  decrease  that  risk.  (A) 

The  clause  which  has  given  rise  to  the  greatest  amount  of  stipulation  to 
diflcossion  in  our  jurisprudence,  is  that  which  provides  for  a  mlum  in' Mse 
return  of  part  of  the  premium  in  case  the  ship  "  sails  with  *^®  ■*»*?  «^*» 

,  „  ^  with  convoy, 

eonmnf  and  ABRIVES.  and  ani^tB, 


{g)  2  Phillips  on  Ins.  531. 

(A)  Stevens  on  Average,  194.  5th  ed. 
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Return  of  pre-        The  reason  for  this  stipulation,  and  the  meaning  of  the 

express  stipu-  parties  in  inserting  it,  is  thus  expressed  by  LfOrd  Mansfield 

^^^^ «  Dangers  of  the  sea  are  the  same  in  time  of  peace  and  of 

Reason  for,  and  ^qj>  .  fc^t  War  introduces  hazards  of  another  sort,  depending 

meaning  of,  this  .  ,  i  i* 

stipulation.        on  a  variety  of  circumstances,  some  known,  others  not,  for^ 

which  an  additional  premium  must  be  paid.     These  hazards 
are  diminished  by  the  protection  of  convoy  ;  if  the  assured  wi9. 
warrant  a  departure  with  convoy,  there  is  a  diminution  o^ 
the  risk ;  but,  if  he  will  not,  he  pays  the  full  premium,  and^ 
in  that  case,  the  underwriter  says,  "  (fiY  turn  out  that  the  ship 
departs  with  convoy y  I  will  return  part  of  the  premium/^ — 
"  But,"  continues  his  lordship,  "  a  ship  may  sail  with  convoy, 
and  yet,  by  storm  or  other  accident,  may  in  a  day  or  two  loec 
its  protection:  to  guard  against  that  risk  the  underwriter 
adds  in  policies  of  the  present  sort,  **  the  ship  must  not  only 
sail  with  convoy ^  but  she  must  ARRIVE  in  order  to  entitle  you 
to  the  retumJ^ 

Construction  of      The  words  "  and  arrives^^^  do  not  mean  that  the  ship  shall 

arrive  in  company  of  the  convoy ;  but  only,  that  she  Iterself 
shall  arrive.  If  she  does,  that  shows  either  that  she  had 
convoy  for  the  whole  voyage,  or  did  not  want  it.  (i) 

The  construction  thus  put  by  his  lordship  on  this  clause, 
has  ever  since  been  followed,  and  the  arrival  of  the  ship  b 
now  established  to  be  the  sole  point  on  which  the  return  of 
premium  depends,  even  in  policies  on  other  interests,  as 
«  goods,"  ''  freight,"  &c. 

simondt;.  Boy-       Thus,  in  the  casc  of  Simoud  V.  Boydell  itself.  Lord  Mans- 

ii63.  field  upon  the  principles  just  laid  down,  decided,  that  though 

the  policy  was  on  yoodsj  upon  which  the  underwriters  had  paid 
an  average  loss  in  respect  of  sea-damage  incurred  before  the 
ship's  arrival,  yet,  as  the  ship  herself  had  sailed  with  convoy, 
and  ultimately  arrived  safe  at  her  port  of  destination,  the 
assured,  under  a  stipulation  to  return  8  per  cent,  if  the  ship 
"  sails  with  convoy  and  arrives^^^  was  entitled  to  a  full  return 
of  8  per  cent,  on  the  w^hole  amount  of  the  insurance,  indud- 

(0  Simond  v.  Boydell,  Dougl.  270,  S7I. 


the  words  **aud 
arrheM. 
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ing  therein  the  sum  which  the  underwriters  had  paid  as  a  loss  Return  of  pre- 
« the  damaged  goods.  0)  ^^1" .t u- 

Upon  the  authority  of  this  case,  Lord  Kenyon  decided,  ^^^'^on. 
that  in  a  polic;^  onfreighty  with  a  stipulation  to  return  10  per  Aguilar  v. 
cent  "if  the  ship  sailed  with  convoy  and  arrived,"  —  the  yx.^p. 421. 
amred  was  entitled  to  the  whole  return  calculated  on  tlie 
wkk  amount  of  tlie  insuranccy  because  the  ship,  though  she 
lud  been  captured  and  recaptured  on  her  voyage,  was  ul- 
timatdy  brought  into  her  port  of  destination,  subject,  however, 
to  a  charge  of  9/.  145.  for  salvage,  which  the  underwriters 
paid  into  court.  (A) 

In  this  case  Lord  Kenyon  said,  that  in  order  to  satisfy  the  The  arrival 

1  1  -ini         y  •        ^       ^1       1  contemplated 

neuung  01  the  clause,  the  arnval  of  the  ship  should  *^  he  an  by  this  clause 
omoo/  at  the  destined  port  in  the  course  of  the  voyage  ;  "  and  Jh* "hi" a t* A^^ 
he  intimated,  that  if  a  ship  arrived  at  her  neutral  port  of  destined  port  in 

-     .       .  ,  •  /»     1  1  ,       the  course  of  the 

uestination,  m  the  possession  of  the  enemy,  or  at  her  port  m  voyage. 
this  country,  as  the  property  of  other  persons,  after  a  capture, 
that  would  not  be  such  an  arrival  as  to  entitle  the  assured, 
under  this  clause,  to  a  return  of  premium.  (/) 

l{  goads  are  insured  with  a  stipulation  to  return  a  certain  if  ship  rails 

rate  of  premium  "  if  ship  sails  with  convoy  <ind  arrives ; "  if  aild^arri"  es^' 

the  ship  does  sail  with  convoy  and  arrive  at  her  port  of  I'"*  **^®  ff®®^ 

discharge,  though  she  be  there  captured  before  she  have  com-  afterwards  lost, 

pleted  the  unloading  of  her  cargo,  and  thus  totally  lost  with  entitled  b*oth*to 

the  residue  of  the  goods  on  board,  the  assured  will  be  entitled  *  return  of  pre- 

,  ,  .  ,  mium  and  a 

to  the  stipulated  return  of  premium,  in  addition  to  a  payment  toul  loss, 
rfthe  whole  sum  insured  as  for  a  total  loss,  (m)  HaworTh,*  " 

In  fact,  in  all  these  cases,  the  arrival  of  the  ship  is  the  sole  ^^*"**-  ^^  ^^^ 

'  '^  ^  681. 

(j)  Simond    v.    Bojdell,     Dougl.  latcd  amount  of  premium  on  the  whole 

^.    But  see    Stevens  on    Average,  sura   insured,    without   retaining   any 

19^  5th  ed.,  where  lie  states  the  prac-  thin<r  in  respect  of  salvage  charges;  and 

tice  to  be  that  the  underwriter  makes  the  rule  is  the  same  as  to  general  ave- 

10  return  of  premium  on  the  amount  rage  charges :  a  distinction  being  made 

^  lits  paid  for  a  particular  average  between  charges  and  losses,    Stevens  on 

^  Average,  198.  .5th  ed. 

(*)  Aguilar  v.  Rodgers,  7  T.  Rep.  (Z)  7  T.  Rep.  422. 

421.    The   practice  agrees  with  this  (m)  Ilorncastlc  r.  Ilaworth,  before 

dacisioQ,  it  being  the  custom  for  the  Sir  J.   Mansfield  in   Common   Pleas, 

underwriters,  in  case  of  capture  and  2.5tli    Feb.  I80G.      Marshall   on    Ins.    , 

rwapture,  to  return  the  whole  stipu-  6S1. 

4   K 
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RETURN   OF   PREMIUM 


Return  of  pre- 
miutn  under 
express  stipu- 
lation. 

In  all  these 
cases  the  arrival 
of  the  ship  is 
the  sole  test  of 
the  right  to 
claim  a  return 
of  premium. 

The  words 
"  and  arrive  *' 
mean  arrival  at 
the  ultimate 
port  of  destina- 
tion: hence, 
although  it  be 
stipulated  to 
return  different 
portions  of  pre- 
mium on  ship*s 
sailing  with 
convoy  for  dif- 
ferent stages  of 
the  voyage,  and 
arriving:  no 
return  can  be 
claimed  unless 
she  arrives  at 
her  final  port. 
Kellner  v.  Le 
Mesurier, 
4  East,  S96. 


Leevin  r. 
Connac,  4 
Taunt.  483. 


test  of  the  return  of  premium,  and  no  regard  is  had  by  the 
parties  to  the  condition  of  the  goods,  on  the  ship's  arrival- 
The  total  or  partial  loss  of  the  goods  is  the  subject  of  the 
indemnity^  and  must  be  paid  by  the  underwriters.  **  But,  as 
to  the  return  of  the  additional  premium,  whether  the  goods 
arrive  safe  or  not  makes  no  part  of  the  question ;  the  single 
principle  which  governs  is,  that  in  the  events  wbich  have 
happened,  the  war  risk  has  been  rated  too  high*"  (/i) 

The  words  "and  arrive"  mean  arrival  at  the  ship's  ultimatt 
port  of  destination ;  hence,  if  it  be  agreed  in  the  policy  tc 
return  different  portions  of  the  premium  in  case  the  ship  sail 
with  convoy  for  different  portions  of  the  voyage  and  arrive, 
no  return  of  any  portion  of  the  premium  can  be  claimed  if  the 
ship  never,  in  fact,  arrives  at  her  port  of  ultimate  destination. 

A  ship  was  insured  "  at  and  from  Lisbon  to  Cadiz,  and  at 
and  from  thence  to  Flushing,  at  a  premium  of  twenty  guineas 
per  cent.,  to  return  8  per  cent,  if  the  ship  sail  with  convoy 
from  Cadiz  to  England,  and  2  per  cent,  more  for  convoy 
from  England  to  Flushing;  or  \0  per  cent,  if  with  convoy  for 
the  voyage  and  arrives." 

The  ship,  after  reaching  England  from  Cadiz  with  convoy, 
was  lost  by  British  capture  before  she  could  complete  her 
voyage  by  arrival  at  Flushing. 

Lord  Ellcnborough  held,  that  no  return  could  be  claimed 
within  the  meaning  of  this  policy,  as  the  ship  had  nevei 
arrived  at  Flushing,  her  ultimate  port  of  destination;  the 
words  "  and  arrivesy^^  his  lordship  said,  annexed  a  conditior 
which  overrode  equally  all  the  stipulations  in  the  policy,  a£ 
to  returns  of  premium ;  and  the  true  meaning  of  the  clause 
was  this :  —  to  return  10  per  cent,  if  the  ship  sail  with  convoy 
for  the  voyage  and  arrives;  if  from  Cadiz  with  convoy  foi 
England,  8  i)er  cent. ;  and  2  per  cent,  more  for  convoy  from 
England  to  Flushing,  (o)  In  this  case,  the  arrival  at  Flusliing 
was  held,  on  the  true  construction  of  the  policy,  to  be  a  con- 
dition affecting  all  the  preceding  stipulations:  where,  however, 
the  stipulation  was  "  to  return  5  per  cent,  if  the  ship  sails 

(n)  Per  Lord  Mansfu'M  in  Simond         (o)  Kellner  r.  Lc  Mcsurier,  4  East 
r.  Boydcll,  Uougl.  271.  39<S. 
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with  convoy  for  Gottenburgh,  and  arrives,  and  5  per  cent.  Return  of  pre- 

more  if  Bhe  sails  for  her  port  of  delivery  and  arrives ;"  the  ^xpr^"stbu- 

Court  of  Common  Pleas  thought  it  questionable  whether  a  lat»on. 


retom  of  premium  might  not  be  due  for  her  arrival  at  Got- 
tenbuigh,  though  she  never  arrived  at  her  ultimate  port  of 
ddivery.  {p) 
Duriog  the  disturbed  state  of  our  commerce  in  the  last  Stipulation  to 

Ti  •  1  /»  /»  -K-        1        »      return  a  por- 

great  European  war,  owmg  to  the  enforcement  of  r^apoleon  s  tion  of  the  pre- 
continental  system,  a  practice  sprung  up,  which  ceased  with  ^rHud," 
the  state  of  things  that  called  it  forth,  of  stipulating  to  return 
»  portion  of  the  premium  ^^for  arrivaV^  ( q) 

In  the  only  case  of  tliis  kind  which  came  before  the  courts.  Under  this 
it  appeared  that  goods  were  insured  on  a  Baltic  risk,  with  the  the  shtp^"'rives 
usual  latitude  as  to  touching  and  stayinff,  sailinc:  backwards  *'?  *\*^'  P°^*  ^^ 

^  ./      o'  o  discharge, 

and  forwards,  &c  "  until  the  captain  could  find  a  port,^^  the  though  the 
riak  on  the  goods  to  continue  till  the  same  should  there  be  geimi  on  boaid 
discharged  and  safely  landed,  with  a  warranty  to  be  free  from  !*u!*®'*^'^® 
capture  or  seizure  in  the  shi])*s  port  or  ports  of  dischargcy  at  unloaded,  the 
a  premium  of  fourteen  guineas,  to   return  7  per  cent,  for  titled  to  the 

lERIVAL.  stipulated  re- 

turn  of  pns 

The  goods  were,  in  fact,  seized  on  board  the  ship  after  she  mium. 
had  moored  in  Pillau  roads  for  the  purpose  of  discharging  Brooke, 
them,  and  were,  therefore,  considered  by  the  court  to  have  ^^  ****'»  295. 
been  seized  in  the  ship's  port  of  discharge  within  the  warranty; 
^  undtrtoriters  consequently  were  discharged  from  the  loss ; 
but  the  court,  nevertheless,  held  that  there  had  been  such  an 
arrival  of  the  ship  as  to  entitle  the  assured  to  the  stipulated 
return  of  premium,  (r) 

As  to  this,  Mr.  J.  Bay  ley  says,  "  both  the  ship  and  goods  llemarks  of 
anriyed  safely  for  the  purpose  of  exonerating  the  tindertcriters 
from  all  risks  of  the  voyage,  to  answer  which  they  had  received 
fl  large  premium,  part  of  which  they  engaged  to  return  for 
(mvaL  An  arrival  has  taken  place,  and  they  have  had  the 
benefit  of  it ;  but  they  say,  that  because  some  persons  have 


(p)  Lectio  r.Cormac,  4  Taunt.  483.  (r)  Dalgleish    t».    Brooke,   15  East, 

note.  295. 

(9)  Stevens  on  Average,   198.   5th 
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Return  of  pre- 
mium under 
express  stipu- 
lation. 


That  loss  was 
by  an  excepted 
risk  is  no  ob- 
jection  to  the 
assured's  claim- 
ing a  return  of 
premium. 

Where  the 
words  **  and 
arrives**  are 
not  inserted, 
the  construc- 
tion is  diiFerent. 


In  such  cases  if 
a  total  loss 
occurs<  the 
assured  is  not 
entitled  to 
claim,  in  addi- 
tion thereto,  a 
return  of  pre- 
mium 

Lanj^horn  v, 
Alinutt, 
4  Taunt.  510. 


Where  under- 
writers on  a 
policy  contain- 
ing such  a 
stipulation  are 
discharged  by 
breach  of  war- 
ranty before  it 
can  be  com- 
plied with,  the 
assured  is 
nevertheless 
entitled  to  his 
return. 


taken  from  the  assured  the  goods  after  arrival,  though  they 
the  underwriters,  are  not  to  bear  the  loss,  yet  they  are  to  kee 
the  whole  premium.     This  does  not  seem  to  me  the  fid  t= 
meaning  of  the  contract."  {s) 

It  is  clear  from  this  case  that  it  is  no  objection  to  tlk^  « 
claim  for  a  return  of  premium  that  the  loss  was  one  not  insur^^ 
against,  provided  the  ship  have  arrived.  (/) 

§  427.  Hitherto  we  have  been  considering  the  cases  in 
which  the  stipulation  is  for  a  return  if  the  ship  sails  mth 
convoy  and  arrives. 

Where  the  words  "  and  arrives  "  are  not  inserted,  but  tie 
stipulation  is  simply  for  a  return,  "  if  the  ship  sails  with 
convoy,"  the  construction  is  diflferent,  and  the  rule  of  Simon 
V.  Boydell  will  not  apply. 

Hence,  where,  in  an  insurance  on  goodsy  with  a  stipulation 
to  return  so  much  per  cent,  "for  convoy,"  the  assured 
claimed  to  recover  the  stipulated  return  (on  the  ground  that 
the  ship  had  sailed  with  convoy)  in  addition  to  a  total  lossy 
the  jury  refused  to  give  it,  saying,  that  the  assured  had  a 
right,  in  case  of  a  total  loss,  to  add  the  whole  amount  of 
premium  to  his  invoice,  and  so  could  recover  it  in  tliat  shape 
included  in  the  total  loss.  Sir  James  Mansfield,  before 
w^hom  the  cause  was  tried,  did  not  object  to  this ;  nor  was  the 
court  moved  upon  it.  (ti)  Mr.  Stevens,  indeed,  says,  that 
it  has  been  long  the  practice  at  Lloyd's  never  to  make  re- 
turn upon  the  amount  paid  by  the  underwriter  for  losses, 
whether  particular  average  or  total  (v) :  and  in  cases  where 
the  rule  of  Simond  v.  Boydell  does  not  apply,  this  may 
perhaps  be  taken  to  be  the  law  as  well  as  the  practice.      * 

If  a  return  of  premium  be  stipulated,  in  case  the  ship  sails 
with  convoy,  and,  before  she  can  do  so,  the  underwriters  are 
discharged  by  a  breach  of  warranty,  the  assured  will,  it 
seems,  be  nevertheless  entitled  to  the  stipulated  return,  (w) 

(*)  15  East,  308.  (v)  On  Average,  196.  5th  ed. 

(t)  Same  rule  in  the  United  States.         (ir)  Meyer  r.  Gregson,  Marshall  on 
2  Phillips  on  Ins.  543,  544.  In$.  GS2. 

(«)  Langhorn  v.  Allnutt,  4  Taunt. 
510.     Marshall  on  Ins.  616. 
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What  constitutes  a  sailing  with  convoy  so  as  to  entitle  the  Return  of  pre- 

-,.  -IT  i»  •  •I'-i       mium  under 

aagured  to  claim  a  stipulated  return  ot  premium  within  the  express  stipu- 

meaning  of  these  clauses^  may  be  seen  by  the  following  case :    ^^'_ 

-a  ship,  insured  "at  and  from  Oporto  to  Leghorn  at   12  Whatconsti- 

tutes  a  sailing 

guineas  per  cent.,  to  return  6/.  if  she  sailed  with  convoy  from  with  convoy 
the  coa$t  of  Partugal  and  arrived,"  sailed  under  convoy  from  "^pul^tion 
Oporto  to  Lisbon,  the  general  rendezvous,  in  order  to  pro-  Audieyr.DuflT, 

1    ,  .    t       ,  ,      ,       n  m,  ^  n  ^  2  Bos.  &  Pull. 

ceed  thence  with  the  whol^  fleet.  The  Oporto  fleet,  however,  in. 
bemg  dispersed  on  its  way  to  Lisbon,  lost  the  convoy,  on 
whid),  the  ship  in  question,  then  judging  it  for  the  best,  ran 
for  England,  and  arrived.  Lord  Eldon  held  that,  upon  the 
true  construction  of  this  clause,  which  only  required  a 
sailing  with  convoy  from  some  part  of  the  coast  of  Portugal, 
the  assured  was  entitled  to  the  stipulated  return  of  premium 
by  the  ship's  having  sailed  with  convoy  from  Oporto  and 
arrived  in  England,  {x) 

In  the  last  case  in  the  English  reports  on  the  subject  of  Construction  of 
this  section,  it  was  held  that,  under  a  stipulation  in  a  time  time  poltcy'for 
policy  on  a  ship  "  for  a  return  of  premium,  if  sold  or  laid  up.  » return  of  pre- 

/.  1     »     1  T  miumifship 

for  every  uncommenced  month,    the  assured  was  not  en-  sold  or  laid  up. 
titled  to  a  return,  by  reason  of  the  ship's  having  been  laid  up  wXht^" 
for  several  months  out  of  the  year  for  which  the  policy  was  JO  B.  &  Cr. 
in  force,  as  it  appeared  that  she  was  employed  again  within 
the  year :  for  the  words  laid  up^  being  in  connection  with  the 
word  sold^  must  be  taken  to  mean  such  a  permanent  laying 
up  as  would  take  place  if  the  ship  had  been  sold,  and  would 
put  a  final  end  to  the  policy,  (y) 


Sect.  V.  Deduction  of  One  Half  per  Cent. 

§  428.  In  all  those  cases  where  the  premium  is  returnable.  Deduction  of 

either  m  whole  or  in  part,  it  is  customary  to  allow  the  un-  ^^***^'^^**^ 

derwriter  one  half  per  cent.,  unless,  indeed,  there  be  an  ex- 

press  stipulation  in  the  policy  against  it.  Therefore,  wherever  aiiow  dcduc- 

tion  of  one-half 
per  cent. 

(x)  Audley  v.  Duff,  2  Bos.  &  Pull.         (y)  Hunter  t?.  Wright,  10  B.  St,  Cr. 
HI.  714. 
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Return  of  pre- 
mium under 
express  stipu- 
lation. 

Reason  for  this 
allowance. 


Alwajs  acted 
on  in  practice. 


Except  where 
the  conduct  of 
the  under- 
writer has  been 
fraudulent. 


Apart  from  this 
excepted  case, 
the  deduction 


it  is  said  that  the  whole  premium  is  returned,  it  is  to  be 
understood  with  this  exception.  This  is  a  very  old  custom, 
as  may  be  seen  from  the  foreign  laws  and  ancient  jurists 
collected  by  Emerigon  (z) ;  and  from  him  cited  by  later 
writers. 

As  to  the  reasons  of  the  allowance,  jurists  have  differed: 
Emerigon  following  the  authority  of  the  Guidon,  in  con- 
sidering it  as  given  to  the  underwriter  as  a  reward  for  his 
trouble  in  signing  the  policy  {droit  de  signature)  {a)\  while 
Pothier(J),  who  in  this  respect  is  supported  by  Boulay- 
Paty  (c)  and  the  majority  of  later  writers,  regards  it  as  an 
indemnity  to  the  underwriter  for  the  loss  he  sustains  by  the 
non-performance  of  the  contract  on  the  part  of  the  assured. 

The  best  reason  is  that  given  by  Mr.  Marshall,  who  says, 
that,  "  as  the  insurer  can  never  by  his  own  act  discharge  him- 
self from  the  contract^  it  seems  but  reasonable  that,  where  the 
assured  thinks  proper  to  put  a  stop  to  the  adventure,  and 
prevent  the  risk  from  ever  commencing,  he  should  make 
some  compensation  to  the  insurer  for  his  trouble  and  dis- 
appointment." {d) 

But,  whatever  the  reason  may  be,  the  rule  is  in  practice 
always  acted  upon  at  Lloyd's,  where  no  stipulation  is  made 
to  the  contrary,  {e) 

K,  indeed,  the  underwriter,  at  the  time  of  subscription, 
were  in  fact  informed,  or  must  have  known  of  some  radical 
defect  avoiding  the  contract  —  as  if  he  were  to  insure  goods 
when  he  knew  of  their  safe  arrival,  or  seamen's  wages,  or 
contraband  goods,  knowing  them  to  be  such  —  in  such  and 
the  like  cases  equity  dictates,  and  the  rule  is,  that  he  can 
have  no  claim  to  this  allowance.  (/) 

Potliier,  supposing  the  claim  to  be  founded  on  the  avoid- 


(2)  Chap.  xvi.  sect.  6.  torn.  ii.  p.  201. 
ed.  1827.  See  also  Stevens  on  Ave- 
rnge,  206.  5th  ed. 

(a)  Emerigon,  chap.  xri.  sect-  6. 
nl  supra, 

(6)  Traite  d' Assurance,  No.  181. 

(c)  Conference  sur  EmerigoUi  chap, 
xvi.  tom.  ii.  p.  203.  ed.  1827. 


(d)    Marshall,    683.       Stevens   on 
Average,  206.  5th  ed. 

(c)  Stevens  on  Average,  206. 

(/)  Emerigon,  chap.  xvi.  «ect  6., 
citing  Polhicr,  Traitc  d*Assurance, 
No.  182.  Valin,  Comment,  on  Ord. 
tit.  dcs  Assurances,  art.  16>  17.  38. 
41. 
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ance  of  the  contract  by  the  act  of  the  assuredy  considers  that  Deduction  of 
the  underwriter  could   not  deduct  a  Imlf  per  cent,  if  tlie  cent. 


inception  of  the  risk  was  prcvenied  by  the  act  of  God,  as  by  j^  always 

the  ship  or  goods  being  destroyed  by  lightning,  fire,  or  other  allowed, 

accident,  after  the  policy  was  subscribed,  but  before  it  had  avoidance  of 

attached  (^):  but  Emerigon  and  Boulay-Paty  consider  this  a  non-iTcJptioir 

refinement,  and  the  latter  points  out  that  the  modern  law  °*  tiic  ri&k,  be 

*^  ^  ^  caused  by  the 

expressly  gives  the  underwriter  the  right  to  make  this  de-  act  of  the 

duction  on  the  ground  of  indemnity   (a   titre   (Tindemnite),  ,,^J  ^f  q^^ 
bom  whatever  cause  the  avoidance  of  the  risk  may  arise.  (A) 

To  provide  against  this  deduction,  stipulations  are  frequently 
introduced  into  policies,  that,  under  certain  circumstances,  the 
whole  premium  shall  be  returned. 


Sect.  VL  Practice  as  to  paying  the  Premium  into  Court. 

§  429.  In  all  cases  where  there  is  reason  to  suppose  that  Practice  an  to 
the  assured  may  be  entitled  to  claim  a  return  of  premium,  it  premium  into 
will  be  advisable  for  the  underwriter  in  defending  an  action  *^"^^ 


on  the  policy,  to  pay  the  premmm  mto  court  under  a  plea  of  Premium 

.^n  ^ouJd  be  paid 

payment  m  the  common  form.  into  court 

If  this  be  not  done,  and  the  nature  of  the  defence  esta-  |[]^eiy*^the**^ 
blbhed  be  such  as  to  show  that  the  risk  never  had  an  in-  assured  will  be 

,  /.  •         •      i  entitled  to  a 

ception,  and,  consequently,  that  a  return  oi  premium  is  due,  return, 
then  if  the  declaration  contains  a  count  for  money  had  and  Consequences 

.     ,  ««  .1  1  !•  of  not  so  doing. 

received  as  well  as  a  special  count  on  the  policy,  no  costs 
shall  be  recovered  on  the  first  or  special  count,  but  under  the 
common  count  the  plaintiff  will  be  entitled  to  the  general 
costs,  and  so  much  of  the  costs  of  the  trial  as  were  necessarily 
incurred  by  him  in  support  of  the  common  count,  {i) 

Lord  Eldon,  while  Chief  J.  of  the  Common  Pleas,  was  of  Counsel  for 
opinion  that  if  the  nature  of  the  defence  were  such  as  that  So*t  "menUon  i 
the  plaintiff  must  necessariht  recover  back  the  premium  if  he  op^n'nghis 

*  *^  *  case  an  inten- 

failed  in  his  demand  for  a  loss,  there  the  plaintiff's  counsel  tion  to  claim 

return  of  pre- 
{9)  Traite  d* Assurance,  No.  182.  (1)  The  practice  was  so  settled  in   «"»"«»• 

(A)  Emerigon,  quA  suprd,     Boulay-     Pcnson  v.  Lee,  2  Bos,  &  Pull.  330. 

P'ty,  Conference  sur  Emerigon,  torn. 

ii.p.203.  ed.  1827. 

4  K  4 


in 
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Practice  as  to 
paying  the 
premium  into 
court. 


need  not  state  a  single  word  to  the  jury  about  return  of 
premium:  where,  on  the  other  hand,  the  failure  of  the 
greater  demand  did  not  necessarily  imply  a  right  to  recover 
upon  the  less,  his  lordship  inclined  to  be  of  opinion  that  the 
plaintiff's  counsel  should,  in  fairness,  state  that  he  meant  to 
go  for  a  return  of  premium :  finding,  however,  the  practice 
of  the  courts  to  be  against  him  on  this  point,  his  lordship 
gave  way ;  and  the  practice  is  now  understood  to  be  that  the 
counsel  for  the  plaintiff  need  not  in  any  case  mention  in  his 
opening  an  intention  to  claim  a  return  of  premium :  but  if 
the  defendant's  case  shows  he  is  entitled  thereto,  may  claim 
and  recover  it  under  the  count  for  money  had  and  received 
at  any  time  before  verdict :  the  reason  given  for  this  practice 
being  that  by  setting  up  a  demand  for  return  of  premium^  in 
the  first  instance  he  might  disparage  liis  own  case,  by  con- 
fessing a  doubt,  at  least,  of  being  able  to  sustain  his  principal 
cl^m.(y) 


(J)    Marshall  on  Ins.    66'3,      Per  Chambre,.J.,  in  Pcnson  v.  Lee,  2  Bos.  & 
Pull.  333. 
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CHAP.  XII. 

EECOTERY   BACK    OF   LOSSES  IMPROrERLY  PAID  —  CLAIMS 
FOB    SALVAGE   IMPROPERLY   WITHHELD. 

{ 430.  It  sometimes  happens   that  after  a  loss   has  been  Recovery  back 

paid,  the   underwriter  discovers   that   there  was  fraud,  or  pjo^Vpaid 

misrepresentation,  or  concealment  in  the  original  contract,  — -cla^wsfor 

.  Til  salvage  im- 

or  that  there  were  other  circumstances  attendmg  the  loss,  properly  with- 

which,  if  known  at  the  time  the  loss  was  claimed,  would    ^    


have  justified  his  resisting   the   demand.     In  such  case  he  ^i  underwriter, 

•*    ^        ^  *^  ^  ^  »fter  payment 

may  maintain  an  action  for  money  had  and  received  against  ofloss,dis- 
the  assured,  or  the  broker  who  has  effected   the  policy,  to  other  circum- 

recover  back  the  sum  wliich  has  been  so  paid ;  and  which  is  f^"f^'  avoid- 

^       '  ing  the  con- 

familiarly  termed  in  insurance  law  a  foul  loss :  where  the  tract  which  he 

aetion  in  such  case  is  brought  against  the  broker,  it  cannot  prised  of  before, 
be  sustained,  if  the  latter  have  actually  paid  over  the  loss  to  Jack  the'^law^*^' 
the  assured,  on  the  principle  that  one  man  is  not  to  be  a  improperly 
loser  by  the  mistake  of  another :    in  such  case   the  action  „    i  i 

•^  .Such  losses  are 

should  be  brought  against  the  assured  himself:  if,  however,  called /on/ 
the  broker  has  merely  passed  the  loss  in  account  with  his  r™      »• 

•^    *  The  action  can- 

principal,  but  not  actually  paid  it  over  to  him,  this  will  be  "ot  be  main- 

1  .1  111  1  •         /«       •        tained  again.st 

uo  answer  to  the  action  brought  by  the  underwnter  for  its  6roAerwhohas 
If,  however,  the   underwriter  at  the   time   he   paid  the  ^^^'Verifhebas 

only  passed  it 

money  knew,  or  might,  upon  inquiry,  have  been  informed  of  on  account, 
the  grounds  upon  which  he  could  have  resisted  the  claim,  he  ^"^^^^^  under- 

,  ,  writer  knew,  or 

cannot  afterwards  bring  an  action  to  recover  it  back :  for  in  might  have 
such  case  the  general  convenience  requires  that  the  party  gro^n^d  of^de- 
paying  it   should   be  estopped   from  further  contesting  his  fiance  at  time  of 

V  i«i»  1  •         1-1  111  1  •  payment,  action 

liability,  as  otherwise  the  door  would  be  opened  to  infinite  will  not  lie. 


(a)  BuUer  v.  Harrison,  Cowp.  565.;     vcloped  in  the  case  of  Cox  v»  Prentice, 
'D<1  see  the  principle  of  law  well  de-     S  Maule  &  Sel.  344. 
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Recovery  back  litigation  (i) :  and  the  same  principle  would  apply  a  fortiori 

properly  paid  to  coscs  in  wliich  the  Underwriter  has  mistakenly  paid  a  loss 

Mhraee^im^^  Under  compulsion  of  legal   process  (c);    unless^  indeed,  an 

properly  with-  exception  to  this  rule  be  admitted,  as  it  most  probably  would, 

— '- in  cases  where,  after  the  assured  has  recovered  a  loss  by  legal 

iVwin^^"***  process,  the  underwriter  receives  intelligence  o{  fraud,  wliich 

though  loss  he  could  not,  by  any  possibility,  have  known  while  the  suit 

paid  under  t        /  *v 

legal  compul-     was  depending,  (a) 

• 

"°"*  If,  after  payment  of  a  total  loss,  the   salvage,  or   the 

of  a  total  loss,  procccds  of  its  salc,  be  withheld  from  the  underwriter,  he 
[l^eWed  lies*"  ^^7  ^^ing  an  action  for  money  had  and  received  against  the 
for  salvage,  un-  assurcd  (e) ;  and  will  recover  in  such  action  unless  he  have 

lest  claim  is 

waived.  done  any  act  at  the  time  of  settling  the  loss  (as  by  paying 

less  than  the  whole  amount  of  insurance  in  full  of  all  de- 
mands), whereby  he  waives  his  claim  to  salvage,  (f) 


.1 


(b)  Bilble  v,  Lutnley,  2  East,  469.,  of  Marshall  on  Ins.  741.  :  and  see 
and  note  to  Shepherd  v.  Chewter,  4  Emerigon,  chap,  xviii.  sect  5.  voL  ii. 
Camp.  274.  pp.  290 — 293.  ed.  1827. 

(c)  Marriot  v.  Hampton,  7  T.  Rep.  (e)  Rouz  p.  Salvador,  3  Bingh.  N. 
269.,  overruling  Moses  v,  Macfarlane,  C.  288. 

2  Burr.  1009,  and  Livesay  v.  Rider,  (/)  Brooks  v,  M*Donnell,  1  Y.  & 

cited  7  T.  Rep.  269,  ColL  520. 

(d)  See  as  to  this,  t!ic  observations 


PART  IV. 

MODES  OV  PROCEDURE  BY  WHICH  THE  RIGHTS  AND 
DUTIES  OF  THE  PARTIES  TO  THE  POLICY  MAY  BE 
EIJFORCED. 
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CHAP.  I. 

JURISDICTION   OF   COURTS. 

I  431.  Whatever  might  have  been  the  case  in  former  jurisdiction  dt 

times,  it  is  now  quite  certain,  and,  indeed,  matter  of  every  ^°"'***_ 

day  practice,  that  the  proper  tribunals  in  this  country  for   ^^  superior 
trying  the  rights  and  duties  of  parties  to  policies  of  marine  »re  the  proper 
insurance  are  the  superior  courts  of  law  at  Westminster:  trying  actions 
tnd  80  clearly  is  their  jurisdiction  established  in  cases  of  this  **"  po*w»^. 
kind,  that  it  cannot  be  ousted  even  by  an  express  clause  in-  tion  cannot  he 
aerted  in  the  policy,  to  the  effect  that,  in  case  of  any  dispute  **"**®^  ^y  . 

r        J  ^  ^  J         r  agreement  in 

between  the  parties,  the  matter  shall  be  referred  to  arbitra-  the  policy  to 
tion  (fl) ;  although,  if  an  award  have  been  actually  made,  it  tration. 
will  be  a  bar  to  an  action ;  and  the  case  would  perhaps  be  -^^''«'  ^i»ere  an 
the  same,  where  the  parties  have  submitted  their  differences  made,  or  even 
to  arbitration,  and  the  reference  is  still  depending.  (J)  e^e^pe^db'-' 

Courts  of  Equity,  as  a  general  rule,  have  no  jurisdiction  in   Courts  of 
questions  of  insurance  (c) :    their  right   to   entertain   such  equity,  gene- 

.         .  ,  ,  Ml  rally  speaking, 

questions  only  arises  in  cases  where  the  common  law  has  no  have  no  juris- 
power  to  deal  with  them  satisfactorily,  and  the  interposition  ©finsurlnc^e!^* 
of  an  equitable  jurisdiction  becomes  necessary  for  the  ad- 
vancement of  justice.     Thus,  as  we  have  already  seen,  in  b^  }„  ^^ses  of 
dear  cases  of  manifest  mistake,  the  Court  of  Chancery  will  ""''"^f*  courts 

•'of  equity  will 

interpose  to  alter  the  terms  of  the  policy  to  that  which,  on  reform  the 
satisfactory  evidence,  appears  to  have  been  the  true  intention    ^  ^^^' 
of  the  parties  {d) :  they  will,  on  application  of  cestui  que  win  compel 

trustee  to  per- 

(«)  Kill  ».  Hollistcr,  1  Wils.  129.  Good«;on  r.  Forbes,  6  Taunt  171.      1    k '*!!!!i"il"lV*' 

Seetbeprbciple  recognised  in  Thomp-  Marshall's  Rep.  525.  tion  on  policy. 

«n  V,   Cbamock,    8   T.    Rep.    139.         (c)  So  laid  down  in  De  Ghctoff  w. 

Gladstone  v.  Osborne,  2  C.  &  P.  551.  London  A!«s.  Comp.,  3  Br.  P.  C.  525. 

(&)  See  the  judgment  of  the  court         (</)  Motteux  v.  London  Ass.  Comp., 

in  Kill  9.  Hollistcr ;  but  the  last  point  ]  Atk.  545.     Ilenckell  v.  Royal  Exch. 

*Mns  doubtful:  as  to  the  stamp  re-  Ass.  Comp.,  1  Ves.  317.     The  law  is 

<]uired  on  the  agreement  and  award,  the    same   in   the    United   States,     2 

vhere  the  leTeral  uBderwriters  on  one  Phillips  on  Ins.  583. 
policy    bare     agreed    to    refer,    sec 
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equity  have  no 
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of  general  ave- 
rage contribu- 
tion. 


JURISDICTION   OP   COURTS. 

trust,  compel  a  trustee  to  permit  his  name  to  be  used,  in  a 
suit  at  law,  on  the  policy,  for  the  benefit  of  the  party  really 
interested(e):  they  will,  also,  compel  disclosures  of  fact  and 
the  production  of  documents  by  the  assured  in  a  suit  depend- 
ing at  law ;  and  before  the  1  W.  4.  c,  42.  would  grant 
commissions  to  take  depositions  abroad,  and  issue  an  in- 
junction to  stay  proceedings  in  the  meantime  (/) :  in  the  United 
States,  they  have  decreed  the  specific  performance  -of  an 
agreement  to  make  or  renew  a  policy.  (^)  So,  where  a 
policy  has  been  obtained  by  frauds  a  court  of  equity  is  the 
proper  tribunal  to  which  to  apply,  to  compel  the  assured  to 
surrender  it  to  be  cancelled.  (Ji)  In  one  case,  the  Court  of 
Chancery  are  said  to  have  granted  an  injunction,  on  the 
application  of  the  owner  of  the  cargo,  to  restrain  the  master 
from  selling  the  cargo  to  pay  debts  for  which  the  owner  was 
not  answerable  ({) ;  but  that  court  dismissed  a  bill  for  an 
injunction,  to  restrain  the  captain  from  delivering  the  esu^ 
to  the  consignees  until  a  contribution  in  general  average 
could  be  adjusted,  (j) 

It  seems  at  one  time  to  have  been  considered  that  courts 
of  equity  had  a  peculiar  jurisdiction  in  cases  of  general 
average  contribution  (A) ;  but  it  is  now  clearly  settled  that, 
though  resort  may  probably  still  be  had  to  the  Court  of 
Chancery  in  comiJicated  cases  of  contribution,  yet,  generally 
speaking,  the  mode  of  proceeding  is  by  action  at  law,  whether 
the  claim  be  made  by  the  shipowner  against  the  owners  of 
the  cargo  (Z),  or  by  one  shipper  of  goorls  against  another  (w), 
or  by  either  against  the  underwriter,  (n) 


(«)  Per  Lord  Hardwicke,    1    Atk. 
517. 

(/)  Chitty  V,  Selwyn,  2  Atk.  S59. 
'Die  1  W.  4.  c.  42.  has  vested  in  the 
courts  of  common  law  the  same  powers 
as  to  issuing  commissions,  &c.,  which 
was  formerly  exercised  by  courts  of 
e^juity. 

(p)  f  Perkins  r.  Washington  In'j. 
Comp.,  4  Cowcn,  645.  2  Phillips  on 
Ins.  583. 

(A)  Whittingham  v.  lliomborough, 
2   Vcrn.  20C.     Wilson  ».  Ducket,  3 


Burr.  1361.     Da   CosU  r.  Scandcrvt, 
2  P.  Wms.  170. 

(i)  Morrison  v.  Noorman,  Benecke, 
Pr.  of  Indem.  259. 

0*)    Hallett  V.    Bousfield,   18   Ves. 
187. 

(A)  Shcppard  v,  Wright,  Show   P- 
C.  18. 

(/)    Birkley  v,    Presgrave,    1    East, 
220.     Price  ©.  Noble,  4  Taunt  123. 

(jn)    Dobson   v.   Wilson,   3   Camp. 
480. 

(n)  Milward  o.  Hibbcrt,  3  Qu.  «B. 
120. 
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There  may,  indeed,  be  cases  in  which  the  policy  is  so  Jurisdiction  of 

framed  that  an  action  at  law  will  not  lie  upon  it ;  and  in '. 

rach   cases  the  proper  mode  of  proceeding  is  by  bill  in  poiicy\.w 

Chancery.    Thus,  where  three  of  the  directors  of  a  fire  insur-  framed  that  an 

.  ,  .  ,  ,      .       action  at  law 

ance  company  executed  a  policy  to  indemnify  the  plaintiff  will  not  lie 

against  loss  by  fire,  whereby  they  directed,  ordered,  and  ap-  proper^mode  of 

pointed  the  directors  for  the  time  being  to  pay  any  loss  which  proceeding  is 

the  pliuntiff  might  sustain  by  fire,  Lord  Tenterden  and  the  Chancery. 

Court  of  Eang's  Bench  held,  that  no  action  at  law  could  be  saviuJ"^  " 

maintained  on  this  policy  either  against  the  three  directors  ^  Moore,  202. 

who  had  executed  it,  or  against  the  directors  for  the  time 

bong:  for,  as  to  the  former,  it  was  merely  an  order  by  them 

to  third  parties  to  pay  the  loss  ;  and,  as  to  the  latter,  they 

never  having  executed  the  policy,  it  was  not  their  deed  (o) 

Where,  however,  an  action  of  covenant  was  brought  against   Andrews  t;  El- 

lii 

three  of  the  directors  of  a  similar  company,  who  had  executed 
a  policy  under  seal,  whereby  it  was  stipulated  and  declared 
that,  on  certain  conditions  (which  were  alleged  to  have  been 
complied  with),  plaintiff  should  be  entitled  to  a  remunera- 
tion out  of  the  society's  funds  in  case  of  loss  by  fire,  the 
Court  of  C.  Pleas  held  that  the  action  was  well  brought ; 
tluflcase  being  manifestly  distinguishable  from  that  last  cited, 
because  here  the  defendants  had  themselves  executed  the  dead, 
(od  there  they  were  not  parties  to  it,  (p) 

(•)  Alcbome  r.  Saville,   6  Moore,         (p)  Andrews  v.  Ellison,  6  Moore, 
302.  M  mrfis.  199. 


Itson,  ibid.  199. 
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CHAP.  II. 


FORM   OF   ACTION. 


Form  of  action.  §  432.  On  policies  by  private  underwriters,  being  instru- 
wiure  policy  mcnts  riot  undcr  seal,  the  proper  form  of  action  is  assumpsit, 
the  "ro^H-rfbr^^^  ^^^  ^^^  declaration  must  be  specially  framed:  against  the 

two  old  incorporated  companies,  the  Royal  Exchange  and  the 
Loudon  Assurance,  debt  or  covenant  is  the  proper  form  (a); 
and  the  same  observation  applies  to  such  of  the  various 
incorporated  or  joint  stock  companies,  formed  since  the 
5  G.  4.  c.  114.  (a.  d.  1824),  as  employ  policies  under  seal  (b) 
Where,  however,  these  companies,  as  is  very  frequently  the 
case,  use  policies  not  under  seal,  the  form  of  action  on  such 
ncir  compaiues  policics,  as  in  the  case  of  those  effected  with  private  under- 
nXr"c  of^po.      writers,  will  be  assumpsit,  (c) 

licy,  whether  The  ucw  pleading  rules  allow,  and  it  is  usual  in  practice 

not.  to  add  to  the  special  count  on  the  policy,  counts  for  money 

had  and  received,  and  for  an  account  stated,  under  the 
farmer  of  which  the  plaintiff,  if  he  is  entitled  thereto,  may 
enforce  his  claim  to  a  return  of  premium,  (rf) 


propc 
is  assumpsit. 


Debt  or  cove- 
nant against 
the  London 
and  Royal  £x 
change  Assur- 
ance Com- 
panies. 


(a)  See,  however,  Chitt.  PI.  vol.  ii. 
p.  279.  Cth  ed.  Where  debt  lies,  it 
may  be  frequently  the  preferable  form, 
because  a  count  may  be  joined  for 
money  had  and  received  undcr  which 
the  premium  may  be  recovered  back ; 
see  a  form  against  the  London  Ins. 
Comp.  in  Debt,  ibid.  By  stat.  11  G.  1. 
c.  30.  s.  43.,  these  two  companies  are 
empowered  to  plead  the  general  issue, 
and  give  under  it  special  matters  in 
defence.  By  Reg.  Gen.  Trin.  Term, 
1  Vict.,  the  words  "by  statute**  must 
now  be  Inserted  in  margin  of  such 
plea. 


(6)  Such  as  The  Neptune,  Benson 
V.  Chapman,  6  M.  &  Or.  793.  &c 
(covenant).  The  Indemnity  Mutual 
Marine,  Milward  r.  Uibbert,  3  Qu.  B. 
120.  (debt). 

(c)  See  ace.  assumpsit  brought  on 
policies  of  the  General  Maritime  Ass 
Comp.,  Sutherland  v.  Pratt,  12  Mees. 
&  Wels.  16.  Ashley  v.  Pratt,  16 
Mees.  &  Wels.  471^  Of  the  Alliance 
Marine  Ins.  Comp.,  Manning  p.  Ir- 
ving, 1  Comm.  B.  168.,  and  many 
others. 

(d)  Reg.    Gen.  Ilil.   7.,   4   W.  4. 
reg.  5. 
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CHAP.   III. 


PARTIES  TO  THE  ACTION. 


§  433.  As^  generally  speaking,  policies  in  this  country  are  Panics  to  the 
effected  by  brokers  in  their  own  name^  for  the  benefit  either  ^'^**^"' 


of  a  named  principal,  or  of  whom  it  may  concern,  the  gene-  '^^^  ^^^^^^ 
ral  rule  is,  that  the  action  on  the  policy  so  effected  may  be  be  brought 
brought  either  in  the  name  of  the  principal  for  whose  benefit  name  of  the* 
it  was  really  made  (a\  or  of  the  broker  who  was  immediately  ^«>kerwho  has 

/  .        ,  .     .  .  "^     effected  it.  or 

concerned  in  effecting  it  (b) :  it  is  treated,  in  f  ict,  as  the  con-  of  his  principal, 
tract  of  the  principal  as  well  as  of  the  agent.     On  the  same  intertVted 
ground,  the  action  for  a  return  of  premium  may  be  brought 
either  in  the  name  of  the  broker,  or  of  the  principal  on  whose 
behalf  the  policy  was  made,  (c) 

It  must  be  understood,  however,  that,  in  order  to  give  a  But  no  one  not 
pereon  not  named  in  the  policy  the  right  of  suing  thereon,  it  ^iTsue^onThe 
must  be  proved  that  he  has  an  interest  not  only  in  the  subject  f^^]^y  un\ea 

*■  ^  ^  ,  "^  ^      "  he  has  an  in- 

uwured,  but  in  the  policy  {d) :  and  if,  after  the  policy  be  terest 
effected,  but  before  the  loss,  he  assign  away  his  interest  in  the  Assignor  of 

.  thing  insured, 

thing  insured,  he  cannot  sue  on  the  policy,  except  as  trustee  who  has  as. 
for  the  assignee,  and  that  only  in  cases  where  the  policy  is  ^^^  before" 
handed  over  to  him  on  the  assifmment,  or  there  is  an  agree-  '°'*»  *^*"  **"'/ 

,  °  ,  °  sue  on  the 

ment,  that  it  shall  be  kept  alive  for  his  benefit,  (e)     Where,  policy  as 
however,  the  assignment  is  not  made  till  after  the  loss,  he 
may,  in  all  cases,  sue  thereon  as  trustee  for  the  assignee,  {f) 

(•)  Woolff  r.  Homcastle,  1  Bos.  &         (e)  Powles   v  Innes,    1 1    Mecs.  & 

^oIL  SSS.     Routh  V.  Thompson,  13  Wels.  10.  The  law  in  the  United  States 

Ettt,  S74.     Lucena  v.    Crawfurd,   2  seems  to  allow  the  assignor  to  sue  in 

Boi.  &  Pull.  N.  R.  279.,  and  numerous  all  cases  as  trustee  for  the  assignee, 

otbrr  eases.  See  cases  cited,   2   Phillips  on    Ins. 

(h)  Usparicha  9.   Noble,   13    East,  597. 
SSS.    Sargent  v.  Morris,  S  B.  &  Aid.         (/)  Sparkes  v.  Marshall,  2  Bingh. 

SSI. ;  and  see  Story  on  Agency,  130.  N.  C.  761. 

(c)  Martin  v.  Sit  well,  1  Show.  156. 

id)  Crawfiird  v.  Hunter,  8  T.  Rep. 
19. 
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Parties  to  iiie     Where  the  policy  contains  the  usual  clause  "  lost  or  not  lost,** 

*!*_***°' the  party  for  whose  benefit  it  was  made  may  sue  thereon  in 

MoJt^o'r^not       respect  of  average  losses  that  had,  without  his  knowledge, 

lost/' party  may  accrued  to  the  thing  insured  before  he  became  its  owner,  and 

accruing  before  before  the  policy  was  eflFected.  {g) 

commenced  Where  the  consignee  of  goods  pledges  the  bill  of  kdbg 

Pledgee  of        with  another  person  as  security  for  advances  made  by  him, 

aUo^eposttary  ^P^^*  ^^  agreement  that  he  (the  consignee)  shall  effect  an 

of  policy,  may    insurance  on  goods  for  the  benefit  of  the  pledgee,  and  deposit 

made  for  hit      the  policy  with  him,  the  pledgee  may  sue  in  his  own  name  on 

^°*^*-  the  policy  so  effected  for  his  benefit,  (h) 

Though  policy       If  a  policy  is  made  in  the  names  of  A.  and  B.,  for  the 

made  by  t^o»     benefit  of  whom  it  may  concern,  and  the  whole  interest  is  in 

one  may  sue,  it  «/  ^ 

alone  inter-       A,,  he  alouc  may  sue  on  the  policy,  (i) 

est ecu 

On  policies  by        §  434.  As  to  the  defendants  in  policies  of  insurance,  the 

prirate  under-  t  'x  i.  u       •!_  t  •  i_ 

writers,  action    Underwriters  who  subscribe  policies  are,  as  we  have  seen, 
lies  against        Qjj]y  severally,  and  not  jointly,  liable;  each  separate  sub- 
scription being,  in  fact,  a  distinct  contract :  in  actions,  there- 
fore, against  private  underwriters,  one  alone  of  the  subscribers 
is  generally  made  defendant,  the  rest  agreeing  to  abide  by 
yfho  to  be        ^^  result  of  the  suit :  in  actions  brought  against  the  two 
sued  in  actions   qJ^  companies,  the  defendants  are  sued  respectively  as  "  The 
London  and       Govcmor  and  Company  of  the  London  Assurance,"  and  "  The 
cinnge  Com-     Govemor   and   Company  of  the   Royal   Exchange  Assur- 
P*"'«^  ance."  ( j) 

Who  to  be  sued       When  the  action  is  against  any  of  the  companies  incor- 
in  actions  poratcd  or  associated  since  5  G.  4.  c.  114.,  it  must  be  brought 

the  new  com-     against  thosc  parties  who,  either  by  a  clause  in  the  policies, 
panics.  ^^  HiQedi  of  settlement,  or  the  act  of  incorporation,  are  to  be 

sued  as  their  legal  representatives :  thus,  on  policies  effected. 
with  the  Alliance  Marine  Insurance  Company,  the  action  i» 
brought  against  the  chairman,  under  the  provisions  of  an  acfc 


(g)  Sutherland  v.  Pratt,  1 1  Mees.  &  (i)   Marsh  v.  Robinson,  4  Esp.  98. 

Wels.  296.  0)    S«e    form,   Chitly  PL   Tol.  ii 

(A)  Sutherland  r.  Pratt,  12  Mees.  &  p.  278.  6th  ed. 
Wels.  16. 
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of  parliament^  making  the  company  liable  to  be  so  sued  (A) ;  Parties  to  the 

and  the  case  is  the  same  with  the  Neptune  Insurance  Com-  *^"®°;^ 

pin7(/):   in  actions  against  the  Marine  Insurance  (m),  the 
General  Maritime  Insurance  (w),  and  the  Indemnity  Mutual 
Insmance  (o)  Companies^  the  action  is  against  those  of  the 
directors  who  have,  in  fact,  signed  the  policy. 
Where  the  action  is  brought  by  a  member  of  a  mutual  In  actions 

•  •   A*        ^  !_•  a'a-l/*        against  mem- 

mnuance  association  to  recover  his  proportionate  share  ot  a  bcrs  of  mutual 
ksB,  the  action  is  ajjainst  some  other  individual  member  of  ■f^u'^ance  asso- 

^^  ^^  ^  euitiont. 

the  association :  the  members  of  such  associations  being  seve- 
lally,  and  not  jointly,  liable.  (/?) 


(k)  Manning  v.  IrTing,  1  C.  B.  168.  (o)  Milirard  v.  Hibbert,  S  Qu.  B. 

(/)  Benaon  v.  Chapman,  6  Man.  &  120. 

Gr.702.  (p)  For  forms  of  such  declarations, 

(a)  Phillips  17.  Kairne  and  others,  see   Lees   v.   Smith,   7  T.  Rep.  338. 

16  L  J.  C.  PI.  194.  Strong  r.  Harvey,  4  Bingh.  304. 

(a)  Sutherland  v.  Fratt  and  others, 
11  Men.  &  Wels.  296.      1 2  ibid.  1 6. 
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THE   DECLARATIOK. 


CHAP.  IV. 


DECLARATION  ON  A  POLICY  OF   MARINE  INSURANCE. 


Declaration  on 
a  policy  of 
marine  insur- 
ance. 

New  Rules  of 
Pleading  re- 
lating to  de- 
clarations on 
policies  of 
insurance. 


The  New  Rules  of  Pleading,  Hilary  Term,  4  W.  4.  reg.  5.,  as 
far  as  they  relate  to  declarations  on  policies  of  insurance,  are 
as  follows :  — 

*^  Two  counts  on  the  same  policy  of  insurance  are  not  to 
be  allowed. 

'<  But  a  count  upon  a  policy  of  insurance,  and  a  count  for 
money  had  and  received  to  recover  back  the  premium  upon  a 
contract  implied  by  law,  are  to  be  allowed. 

'^  The  account  stated  may  be  joined,  and  there  may  be 
several  breaches  of  the  same  contract." 

^^  In  actions  on  policies  of  insurance  the  interest  of  the 
assured  may  be  averred  thus  —  "  That  A.,  B.,  C,  and  D.,  or 
some  or  one  of  them^  were  or  was  interested,  &c  And  it  may 
also  be  averred  that  the  insurance  was  made  for  the  use 
and  benefit,  and  on  the  account,  of  the  person  or  persons  so 
interested." 

By  Stat.  3  &  4  W.  4.  c  42.  s.  29.  interest  is  recoverable. 


Sect.  I.   General  Outline  of  Declaration^  and  Reference  to 

Precedents. 


General  outline 
of  declaration, 
and  reference 
to  precedents. 

1.  Making  of 
the  policy. 


The  following  are  the  principal  heads  of  the  declaration  on 
a  policy  of  marine  insurance :  — 

1.  The  declaration  commences  with  a  statement  that  the 
assured,  either  in  person,  or,  as  is  generally  the  case,  through 
the  medium  of  an  agent  (and  this  must  be  truly  averred 
according  to  the  fact),  made,  or  caused  to  be  made,  a  oertain 
policy  of  insurance. 
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2.  The  policy  is  then  set  forth  in  terms,  with  every  express  General  outline 
\rarranty,  and  material  memorandum,  condition,  and  stipula-  and  reference' 
tion  stated  in  full,  whether  such  stipulation,  &c.,  be  contained  *o  precedents. 
on  the  face  or  written  on  the  back  of  the  instrument,  (a)  2.  The  policy 

3.  The  subscription  of  the  contract  by  the  defendant,  in  g  subscri  tion 
conaderation  of  the  premium,  and  the  mutual  promises,  both  »nd  mutual 

of  the  assured  and  the  defendant,  are  next  alleged. 

4.  The  declaration  then  states  the  commencement  of  the  4.  Commence* 
risk,  either  by  the  loading  of  the  goods  on  board  (if  the  poKcy  rUk, 

he  (m  goods\  or  by  the  ship's  being  in  good  safety  in  the  port 
of  departure  (where  the  policy  is  on  8hip)y  or  by  the  goods 
bdng  loaded  on  board,  or  being  contracted  for  and  ready  to 
be  shipped  on  board  (if  on  freight)^  according  to  the  facts 
and  to  the  subject  of  insurance. 

5.  It  is  then  averred  that  the  assured,  from  the  commence-  5.  ATerment  of 
ment  of  the  risk  to  the  time  of  loss,  was  interested  in  the 

subject  of  insurance, — to  the  amount,  either  of  the  value  in 
the  policy,  where  the  policy  is  valued^  or  of  the  sums  sub- 
scribed, where  it  is  open. 

6.  It  then  proceeds  to  state  that  the  ship  sailed  on  her  6.  Ship's  sail- 
Toyage  on  a  certain  day  (except  in  cases  where  the  loss  occurs  "oja^^com- 
in  port);  and  here,  if  there  be  any  express  warranties  or  P^»»nce  71th 
stipulations  contained  in  the  policy,  the  declaration  should 

aver  an  exact  compliance  with  them;  as,  e.y.,  that  the  ship 
sailed  within  the  time  mentioned  in  the  policy  {if  there  be  a 
'''^"^^(y  for  her  sailing)^  and  with  convoy  {if  there  be  a 
^carrantgfor  her  so  doing), 

7.  Then  follows  the  description  of  the  loss,  the  titne  of  its  7.  Avemtent  o 
occurrence,  its  cause,  and  its  extent ;  as  to  wliich  it  is  essential 

that,  in  point  of  time,  it  must  be  shown  to  have  taken  place 
vithin  the  duration  of  the  risk ;  in  regard  to  cause^  it  must 
appear  to  be  within  the  perils  insured  against;  and  as  to 
extent  to  be  cither  average  or  totaL 

8.  Notice  to  defendant  of  such  loss  ;    a  demand  of  the  s.  Notice  and 
Bum  subscribed  by  him ;  and  his  refusal  to  pay,  complete  the  and  genend*** 
outline  of  the  declaration.  *>'«*<^»»- 

(a)  See  as  to  this,  Strong  v.  Rule,-  S  Bin^h<  315.     Graham  v.  Barrass,  5  B. 

&  Ad.  ion. 
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General  otitHne  For  the  form  of  the  declaration^  the  reader  must  be  referred 
fJtkv^nce  generaUy  to  the  professed  works  on  Pleading  (J);  but  the 
to  precedents,    following  reference  to  a  few  of  the  precedents  contained  in 

the  reports  may  probably  be  of  practical  utility :  — 

I.  Forms  of  declarations  against  companies^  members  of 

insurance  associations,  &c. 

1.  Debt  against  directors  of  Indemnify  Mutual  Marine 
Insurance,  on  a  time  policy.  {Milward  v.  Hibberty  3 
Qu.  B.  120.) 

2.  Assumpsit  against  three  of  the  directors  of  the  General 
Maritime  Assurance  Company,  (^Sutherland  v.  Pratt, 
1 1  Mees.  §•  Wels.  296.) 

3.  Assumpsit  by  one  member  of  a  mutual  insurance  asso- 
ciation against  another,  setting  out  regulations  indorsed 
on  the  policy.     (^Strong  v.  Harvey,  3  Bingh.  304.) 

11.  Forms  of  declarations  by  agents,  &c. 

1.  Assumpsit  hy  party  interested  on  policy  effected  on  his 
behalf  by  brokers.  {Sutherland  v.  Pratt,  11  Mees,  8f 
Wels.  296.) 

2.  Same,  another  form,  on  a  time  policy  (policy  fully 
set  out).     {Redmond  v.  Smith,  7  Man,  8f  Gr.  457.) 

3.  Assumpsit,  by  the  surviving  partners  of  a  firm  of  in- 
surance brokers  on  a  policy  effected  by  them  for  a  prin- 
cipal resident  abroad.  {Bell  v.  Janson,  1  Maule  8f  SeL 
201.) 

4.  Assumpsit  by  brokers  on  policy  effected  by  them  as 
agents.     (Powles  v.  Innes,  11  Mces,  §•  Wels,  10.) 

III.  Forms  of  declarations  on  policies  on  different  subjects 

of  insurance. 

1.  On  freight  due  under  a  charter-party,  setting  out  the 
charter-party.     {Homcastle  v.  Sv^irt,  7  JEast,  400.) 

2.  On  freight  and  passage  money  due  under  an  agreement, 

(6)  SeC)  especially,  Pearson's  Precedents,  M1-—144. 
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setting  it  forth.     {Tnucott  v.  Christie^  2  Brad  §•  Bingh.  General  outline 

V  of  declaration, 

**^^V  and  reference 

3.  On  freight  of  a  seeking  ship,  for  loss  sustained  after  ><>  precedents. 
cargo  contracted  for,  but  before  it  was  put  on  board. 

(Zfe  Vaux  V.  J^Ansetiy  5  Bingh.  N.  C.  519.) 

4.  On  valued  policy  on  profits.  (^Stochdale  y.  Dunlop^ 
6  Mees.  §•  Weh.  224.) 

5.  On  bounty  to  be  allowed  by  the  French  govemment  on 
a  French  whaler.  (JDe  Vaux  v.  Steele^  6  BingJu  N,  C. 
358.) 

6.  On  policy  on  a  bottomry  bond,  setting  it  out.  (iSV- 
mmdi  V.  Hodgson^  ^  B.  8f  Ad.  50.) 

ly.  Forms  of  declaration  as  regards  the  allegation  of  losses. 

1.  Allegation  of  an  average  loss  on  ship^  by  being  blown 
over  in  a  graving  dock.  {Phillips  v.  Barber,  5  B.  ^ 
Aid.  161.) 

2.  Allegation  of  total  loss  on  freight,  by  ship's  being  lost 
in  leaving  dock,  owing  to  the  breaking  of  tackle,  before 
any  of  the  goods  were  loaded  on  board.  {De  Vaux  v* 
J'AnseUy  5  Bingh.  N.  C.  519.) 

3.  Allegation  of  total  loss  on  ship,  by  being  first  wrecked 
and  subsequently  plundered.  {Young  v.  Turing,  2  Man. 
S*  Gr.  593. 

4.  Allegation  of  total  loss  on  ship  by  sea-damage,  pro- 
ducing innavigability,  and  followed  by  sale.  {Parjitt  v* 
Thompson,  13  Mees.  §•  Wels.  392.) 

5.  Same,  by  unseaworthiness,  occasioned  by  unskilful 
loading  of  goods  on  board.  {Redman  v.  Wilson,  14  Mees. 
§•  Wels.  476.) 

6.  Average  loss,  by  expense  of  repairs,  claimed  cumu- 
latively to  a  total  loss.  {Stewart  v.  Steele,  5  Soott,  N.  R. 
927.) 

7.  Allegation  of  loss  sustained  by  shipowner  by  reason  of 
having  to  pay  general  average  contribution  for  goods 
jettisoned.     {Milward  v.  Hibbert,  3  Qu.  B.  120.) 
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Parts  of  the 
declaration. 


Sect.  II.  Parts  of  the  Declaration. 

The  parts  of  the  declaration  of  the  greatest  practical  im- 
portance are  the  following:  1.  The  description  of  the  mode 
in  which  the  policy  was  effected,  as  by  agents^  &c.  2.  The 
mode  of  setting  forth  the  policy,  especially  with  reference  to 
the  statement  of  express  warranties,  conditions,  and  excep- 
tions, and  the  correct  description  of  the  subject  insured. 
3.  The  averment  of  the  commencement  of  the  risk.  4.  The 
averment  of  interest.  5.  The  allegation  of  the  mode  of  loss. 
We  will  consider  these  in  their  order. 


Art.  1.  Description  of  the  Mode  in  which  the  Policy  was 

effected.     Allegation  of  Agency. 

Form  of  de-  §435.  As  we  have   already   seen,   most  policies  in  this 

daring  when^^    ^^^^^^7  ^^®  effected  by  brokers,  and  when  so  effected,  the 


the  party 
interested: 
allegation  of 
agency. 


in  the  name  of   action  may  be  brought  in  the  name  either  of  the  broker  (who 

is  then  called  the  nominal  assured) ;  or  of  his  principal  (or 
party  interested) ;  when  brought  in  the  name  of  the  principal, 
the  allegation  generally  is,  "  that  the  plaintiff  by  JS,  F./*  or 
'*  by  certain  persons  called  or  known  by  the  namcy  stylcy  and 
firm  of  E,  F.  and  Co,^  the  plaintiff ^s  agents  in  that  behalf^ 
caused  the  policy  to  be  made ;  the  declaration  generally  also 
contains  a  further  averment  of  the  character  and  capacity  in 
which  the  nominal  assured  effected  the  policy ;  as,  for  instance, 
"  that  the  said  policy  was  so  made  by  the  said  E,  F.  and  Co. 
as  aforesaid,  as  agents  for  the  plaintiff ,  and  on  his  behalf; 
and  that  the  said  E,  F.  and  Co.  did  receive  the  order  for  and 
effect  the  said  policy ,  as  such  agents  as  aforesaid : "  or  "  were 
the  persons  who  gave  the  order  and  direction  to  the  person 
immediately  employed  to  effect  the  policy  :^^  the  object  of 
these  last  descriptive  averments  is  to  show  that  the  parties 
eflFecting  the  policy  as  agents,  come  within  the  provisions  of 
the  28  G.  3.  c.  56.  (c) 


(c)  See  the  declaration  in  Redmond     Sutherland  v,  Pratt,  1 1  Meet.  &  WeU. 
t\  Smith,  7  Alann.  &  Gr.  457.,  and  in     296,     These  descriptive  aTennenti  art 
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When  the  action  is  brought  in  the  name  of  the  broker^  the  Allegation  of 
allegation  is,  that  the  policy  was  made  by  the  plaintiff  as  agent  ^s^^''^^^' 


for  the  parties  interested  and  in  their  behalf;  and  that  plaintiff  iJ^'^JghUnThe 
either  received  the  order  for  and  effected  the  policy  as  such  name  of  the 
agent,  or  else  that  he  gave  the  order  and  direction  to  the  whom  policy 
parties  immediately  employed  in  effecting  it.  (d)  ^"  **^**^^- 

The  allegation  of  agency y  and  of  the  capacity  in  which  the  Allegation  of 
policy  was  effected,  is   material,   and  must   be  proved  as  tcr1al7aiidmust 
hdd(e):  and  so  completely  does  the  denial  of  it  go  to  the  |>^  proved,  as 
gist  of  the  action,  that  pleas  formally  traversing  it  have,  since 
the  New  Rules,  been  held  bad,  on  special  demurrer,  as  amount- 
ing to  the  general  issue,  (f) 

For  the  proof  sufficient    to    support    these    allegations, 
reference  must  be  had  to  the  Chapter  on  Evidence. 


Abt.  2.  Mode  of  setting  forth  the  Policy.  Description  of 
tubject  of  Insurance,  Express  Warranties^  Conditions^  and 
Exceptions, 

§  436.  The  policy  should  be  set   out   verbatim,  leaving  PoHcy  must  b« 

Uanka  in  the  declaration,  whenever  they  occur  in  the  com-  batim,  together 

mem  printed  form,  and  taking  especial  care  to  set  out  at  full  ^^|  clause  oV 

every  clause,  memorandum,  or  stipulation,  which  materially  stipulations, 

rt.  ,       .  1      1  •  whether 

anccta  the  purport  of  the  mstrumcnt,  whether  written  on  the  written  on  face 
face  or  the  back  of  the  policy,  at  its  foot  or  margin ;  and  J^ck  o^u  °" 
whether  expressed  in  a  grammatical  sentence,  or  merely  in  a 
form  of  words,  to  which  usage  alone  has  given  a  meaning* 

Thus,  as  we  have  already  seen,  our  common  printed  forms  Mode  of  dc- 
of  policy  being  adapted  solely  to  the  case  of  an  insurance  the  words  »•  on 
both  on  ship  and  goods  conjointly :  in  all  other  cases  the  '^^'-If ^^ 
policy  is  rendered  applicable   to   the  particular  subject  of  f^'9f^{  &c , 

are  written  on 
foot  or  margin 

>ot  sbsolutely  necessary ;  i.e.  the  dc-  (d)  Powlcs  v.    Innes,    11   Mees.  &    of  policy. 

clvation,  without  them,  would  be  good  Wcls.  10. 

•fter  verdict ;    but,   if  inserted,   they  (e)  Palmer   v.   Marshall,  8   Bingh. 

Dust  be  proved  as  laid.  Dell  v.  Janson,  79. 

1  Maulc  &  Sel.   204.      Redmond    v.  (/)  Redmond  ».   Smith,  7  Man.  & 

Smith,  quA  wpra.  Gr.    457.       Sutherland    v.    Pratt,    1 1 

Mees.  *  WeR  «9G. 
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Mode  of  setting  insurance,  by  writing  (generally  at  the  foot  of  the  instni- 

1   ment)  the  words  ^^  on  ship,^  "  on  goods,^  *'  on  freight^  "<wi 

"profitSy^  " on  bottomry y^  &c.  as  the  case  may  be. 

The  effect  of  the  insertion  of  these  words  is  to  narrow  the 
general  terms  of  the  policy,  in  point  of  construction,  to  the 
single  subject  of  insurance  thus  specified ;  and  the  meaning  of 
the  memorandum  is,  **  we  mean  to  insure  the  subject  so 
named,  and  adopt  the  general  language  of  the  policy,  as  far  as 
it  may  serve  to  effectuate  this  object y  but  no  further.^  {g) 

Accordingly,  in  declaring  on  a  policy  with  these  or  the 
like  words  at  the  foot  or  in  the  margin,  it  is  alleged,  that  by 
a  certain  memorandum  thereupon  (or  thereunder)  written,  it 
was  declared  that  the  said  insurance  was  "  on  ship,^  or  **  on 
goodsy'*  or  ^^  on  freighty"*  as  may  be. 
Where  subject        Instead  of  the  words  thus  inserted  at  the  foot  or  margin, 

of  insurance  is       ,  .»      ^  i»j/»»  •         x/»  ..i  •n   ^ 

specified  in  the  the  particular  subject  ot  insurance  is  not  unrrequently  specmed 
valuation  jj^  ^^  Valuation  clause :  in  such  case  the  alle^tions  in  the 

clause.  ° 

declaration  must  follow  exactly  the  words  of  the  clause:  thus. 
Illustration        j^  ^jjc  case  of  Simonds  V,  Hodgson  (h\  where  the  subject  of 

from  policy  do-    ^  .  .  , 

clared  in  valu-    insuraucc  was  declared  in  the  valuation  clause  to  be  on  bot- 
hTon  bMomry.   tomry,  &c. :    the  declaration,   after  setting   out  the  policy 

alleged,  "  that  it  was  thereby  declared  that  the  said  ship,  &c., 

goods  and  merchandize,  &c.,  for  so  much  as  concerned  the 

assured  by  agreement  between  the  assured  and  assurers  in 

that  policy,  were  and  should  be  valued  at      L  {leaving  this 

blank  as  in  the  policy)  on  bottomry,  free  from  average  and 

without  benefit  of  salvage." 

Where  poods  As  wc  have  seen,  it  is  very  frequent,  especially  on  ship- 

marks^and  ^  ^^  mcuts  of  producc,  or  bale  goods,  to  specify  in  the  policy  the 

niinobers,  such    precise  goods  on  which  the  insurance  is  effected  by  their 

marks  and 

numbers  must    marks»and  numbers. 

the'dlckraUon.       ^^  ^^^^  ^^^^  *^®  declaration   must  set  out  in  full  the 

description  of  the  goods ;  as,  e,  g.,  where  such  description  is 
in  the  margin  of  the  policy,  the  allegation  would  be,  **  and 
by  a  certain  memorandum  on  the  said  policy  written,  it  teas 

(g)  Per  Lord  EUcnbo rough  in  Ro-         (h)  3  B.  &  Ad.  50. 
bcrtson  v,  Frencli,  4  East,  HI. 
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declaredy  that  the  said  insurance  was  on  fifteen  hogsheads  of  Mode  of  setting 
tobacco,  marked  B,  S.  No.  51.  to  65.,^'  or  as  the  case  may  be.  ^"!_   ^.^^^j^L 

But  although  the  declaration,  in  that  part  of  it  which  pro-  Having  once 
feseea  to  set  out  the  policy,  must  be  thus  literally  accurate  de^crUwd^thc 
in  describin^c  the  specific  subject  of  insurance  as  therein  con-  '"^'Jec*  o^>n- 

.     11..  .  .  surance,  the 

tained,  yet  the  same  strictne^ss  is  not  required  in  those  sub-  declaration 
acquent  allegations  in  which  it  avers  the  loading  of  the  goods  J^J^.  thereto  * 
on  board,  their  subsequent  loss,  &c. :  in  these  parts  of  the  ^^  the  word 

*  ^  *^       ^     ^  "premises." 

declaration,  the  word  ^^  premises  ^^  being  an  apt  description  of 
the  subject-matter  actually  insured,  whatever  that  may  be, 
18  the  most  safe,  and,  therefore,  the  most  proper  word  of 
reference  to  employ,  (z) 

On  a  policy  "  on  indigo  and  bale  goodsy^  after  setting  forth  And  may  a?er 
the  policy,  it  was  alleged  in  the  declaration  that  "  divers  setting  lutrhl 
goods,  wares,  and  merchandizes  were  loaded  on  board,"  &c.,  Po**<^y»  yeri»- 

,  ,  ,  tim,  ••  that 

and  that  the  said  policy  was  made  ^^  on  the  said  goods  and  divers  goods, 

merchandises,"  and  that  the  ship,  "  with  the  said  goods  and  merchandise, 

merchandises  on  board,  was,  by  the  force  of  the  winds,  &c.,  T ^^V»*^^^  **° 

ket"    It  waa  objected,  on  special  demurrer,  that  it  did  not 

appear  by  the  declaration  that  the  interest  which  the  assured 

had  on  board  was  of  the  description  of  goods  insured  in  the 

policy;  and  that  the  plaintiff  had  not  averred  that  the  goods 

on  board  were  "  indigo  and  hale  goods.^^     But  the  court  said, 

that  the  averment,  that  the  policy  was  made  on  the  goods  put 

m  board,  completely  answered  the  objection,  since  that  could 

not  be  true  unless  the  indigo  and  bale  goods  were  loaded  on 

board,  which  it  would  be  necessary  for  the  plaintiff  to  prove 

on  the  trial,  (j) 

If  a  policy  be  made  on  ship  or  ships  to  be  thereafter  declared.  Mode  of  dc- 
^x  on  goods  to  be  thereafter  declared  and  valued,  the  declara-  poUdM""on 
tion  should  alleffe,  if  the  fact  were  so,  that  the  interest  was  **"P  ^^  si»ps" 

°  ,  or  "  on  goods 

declared  to  be  on  board  such  a  ship,  or  that  the  goods  were  to  be  thereafter 
duly  declared  and  valued  by  a  memorandum  on  the  policy,  valued."  **" 
hefore  the  loss.''  (A) 

(t)  Haughton  v.  Ewbank,  4  Camp.         (Jk)  Ilarman  v.  Kingston,  S  Camp. 
«8.  150. 

0)  De  Symonds  v.  Johnson,  S  Bos. 
&  Pull.  N.  R.  77. 


In  one  case,  however,  where  the  alteration  was  inserted 
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Mode  of  selling  If  thc  policy  has  been  altered  by  consent  after  subscription, 

1  the   safer  mode  appears  to   be,  to  recite  the  policy  as  it 

ciafmaon^'  Originally  stood,  and  then  set  forth  the  agreement  for  al- 

policy  altered,  tcring   its   terms,    and    the    alteration   made   in   pursuance 

by  consent, 

after  subscrip-      thereof.  (/) 

tion. 

Where  altera-  imit  /  /♦  ii  •• 

tion  made  by  while  the  policy  was  in  fieri  (i.  e.  before  all  the  subscnptions 
p6\\cy\&  in  ^  ^^^^  filled  up),  it  was  held  sufficient  to  set  out  the  policy 
/''**•  in  the  declaration  according  to  its  altered  form :  the  policy 

Robinson  ».         .        ,  .  .    .      ,i         /v.         i  r        / 

Tobin.  1  Stark,  in  this  casc  had  been  originally  effected  "  on  the  profits  of 

oor* 

goods  valued  at   500/.,"  to    which    defendant's    name  was 

subscribed.     In  the  margin  of  the  policy  had  been  added 

afterwards,  —  **  on  his  share  of  the  goods,  say  one-fifth,  valued 

at  lOOOZ. ;  "  and  under  these  words  defendant  had  signed  his 

initials :  the  declaration,  in  setting  forth  the  policy,  allied 

it  to  have  been  effected  "  on  the  plaintiff's  share  of  the  goods, 

say  one-fifth,  valued  at  1000/. : "  and  Lord  EUenborough,  on 

the  above  ground,  held  it  to  be  good,  (m) 

Tiie  safest  rule       As  a  general  practical  rule  it  may  be  laid  down,  that  the 

p(A\c^ veHmHrn   safcst  plan  is  to  set  forth  the  policy  precisely,  and  as  nearly 

ei  literatim.        j^g  possible  in  its  owu  language,  adding  only  what  may  be 

rc(|uisitc  to  make  its  meaning  intelligible,  and  substituting 
thc  past  for  the  present  tense. 
Implied  con-  Every  policy,  as  we  have  already  had  occasion  to  observe, 

ditions  and        bcsidcs  its  cxprcss  tcmis,  embraces,  by  construction  of  law, 

usages  of  trade  i  '  '      ^  » 

need  not  be  set   scvcral  implied  warranties,  and  incorporates  by  reference  all 

such  usages,  of  trade  as  are  well  known  and  established  in 
the  course  of  navigation  and  commerce  to  which  it  relates : 
neither  the  terms  of  these  implied  warranties,  or  incorporated 
usages,  nor  compliance  therewith,  need  be  alleged  in  the 
declaration;  the  one  being  inferred  by  the  court  from  the 
terms  of  the  policy  as  set  forth,  and  the  other  being  presumed 
till  the  contrary  appears. 
Express  war-  ^^  ^^  different  with  express  warranties,  which,  being  con- 

raniies  being      ditious  precedent  on  the  face  of  the  policy,  must  not  only  be 

conditions  pre-  *  s.         ^  y 

cedent  must ; 

and  compliance        (Z)  2  Chitty  PI.  110.  6th  ed.,  where         (m)  Hobinson   t;.   Tobin,    1    Stark; 

therewith  ^^  ^^^^  ^^  declaring   on  an   altered     N.  P.  336, 

averred.  ,. 

policy. 
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•et  out  in  terms  in  the  declaration,  but  compliance  therewith  Mode  of  setting 

*  ,         out  the  pulley. 

carefuUj  alleged*     "Every  positive  averment  or  allegation  

on  the  face  of  the  instrument,  and  making  a  part  of  the 
imtten  contract,  whether  inserted  in  the  body  of  it,  or  written 
m  the  margin  in  a  line  with  the  body  of  the  instrument,  or 
transversely,  amounts  to  a  warranty  or  condition:  and  if 
loch  allegation  or  condition  be  not  strictly  true,  the  assured 
cannot  recover  on  the  policy  to  whatever  cause  the  loss  be 
mng,  whether  the  loss  be  connected  with  the  subject  of 
80ch  warranty,  or  wholly  independent  of  it:  for  it  is  a 
condition  on  which  the  contract  is  to  take  effect,  which  failing, 
the  contract  fails.^^  (n) 

Every  such   warranty,   or   condition,  therefore,  whether  Whether  «uch 
expressed  in  the  policy  in  a  grammatical  clause,  or  by  mere  ranty  is  inserted 
WMds  at   the  foot,  or  on   the   margin,  as   "an  American  fnformaTcUule 
Tesael,"   "warranted  a  Dane,"   "in  port,"   "to  sail  on  or  on  the  face  of 
before  the  11th  June,"  &c.,  must  be  set  forth  in  the  de- 
claration as  part  of  the  policy,  and  a  compliance  with  its 
terms  carefully  averred.     This  averment  of  compliance  is 
frequently  inserted  in  that  part  of  the  declaration  which 
immediately  follows  the   allegation  of  the  ship's  sailing  on 
the  voyage  insured :  but  provided  it  be  averred  somewhere, 
it  is  immaterial  where,  (o) 

And  it  makes  no  difference  in  this  respect,  whether  the  Or  indorsed  on 
cknse  or  words,  that  constitute  a  condition  precedent,  are  *  **  **^  **  *^ 
irritten  on  the^c^  or  indorsed  on  the  back  of  the  policy :  thus, 
where  the  regulations  of  an  association  of  shipowners  were 
indorsed  on  the  back,  and  declared  to  form  part  of  the  policy, 
•eveml  of  which  regulations  materially  altered  the  situation 
of  the  contracting  parties,  but  none  of  them  were  set  out  in  the 
decharatian:  the  plaintiff  was  nonsuited  for  this  variance 
between  the  contract  as  alleged  in  the  declaration,  and  as 
proved  at  the  trial.  (/?) 

(»)  Per  Lawrence,  J.,  in  Lothian  v.  See  further  as  to  what  in  such  policies 

HeodersoD,  S  Bos.  &  Pull.  515.  shall  be  considered  as  conditions  pre- 

(o)  For  mode  of  averring  compliance  cedent,    Harrison  v.  Douglas,  S  Ad. 

vith  express  warranty,  see  2  Chitty,  &  £11.  S96.     Stewart  v.    Wilson,  12 

PL  110.  6th  ed.  Mecs.  &  Wels.  II. 

ip)  Strong  9,  Rule,  3  Bingh.  315. 
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Modeorsetting  Not  oiily  must  all  express  warranties  and  stipulations  in 
ou  e  po  ic>^.  ^j^^  nature  of  conditions  precedent  be  thus  set  forth,  and 
So,  where  ccr-    com])liance  therewith  averred,  but  all  exceptions  of  risks  and 

tain  risks  are  *■  ^  r  u 

excepted  on  the  losses  must  also  be  set  forth ;  and  it  should  be  shown  on  the 

face  0[  tnc 

policy,itshould  facc  of  the  declaration,  that  the  loss  did  not  happen  from  the 
be  ^^^j  ^*J^^^**'''  excepted  risks  or  under  the  excepted  circumstances, 
happen  by  Thus,  OU  a  policy  on  goods  "  free  from  capture  and  seizure 

j^  J  ,  .  j^  in  the  ship's  port  of  discharge,"  the  declaration,  after  setting 

Brooke,  out  the  policy,  alleged   the  loss  with  the  exception   **that 

while  the  ship,  with  the  said  goods  on  board  thereof,  was  in 

the  course  of  the  said  voyage,  and  before  her  arrival  at  the 

end  thereof,  and  not  in  the  port  of  dischargey  the  said  ship  and 

goods  were,  &c.,"  averring  a  loss  by  capture,  (y) 

But  declaration       The  omission  of  sucli  averment  would  be  ground  of  spedal 

averment  will     dcmurrer,  but  will  be  good  after  verdict ;  for  it  will  then  be 

be  good  after     presumed  that  it  appeared,  by  the  evidence,  that  the  loss  did 

verdict. 

not  come  within  the  exception,  (r) 


Art.  3.  Averment  of  the  Commencement  of  the  Risk, 

Mode  of  stating       §  437.  Immediately  after  setting  forth  the  terms  of  the 
menroTrisk*on  policy,  and  averring  the  payment  of  the  premium,  the  mutual 
policies ^upon     promises  of  the  assured  and  the  underwriter,  and  the  sub- 
scription by  the  latter  of  the  policy  —  the  declaration,  pro- 
ceeding with  the  narrative  in  order,  states  the  commencement 
of  the  risk. 

In  policies  on  goods  the  risk,  as  we  have  seen,  generally 
commences  from  the  moment  of  their  being  loaded  on  board 
ship  either  at  the  port  of  departure,  or  at  any  other  port  at 
which,  by  the  terms  of  the  policy,  the  risk  upon  them  is 
declared  to  commence :  hence,  in  common  policies  on  goods^ 
the  commencement  of  the  risk  is  generally  alleged  thus: 
"  That  heretoforcy  to  wit  (on  some  day  about  the  time  of 
loading),  divers  goods  of  great  value  had  been  and  were 
shipped  and  loaded  on  board  the  said  ship  at  [the  terminus  a 


(9)  Dalglcish  v.  Brooke,   15  East,         (r)  Rucker  v.  Greene,  15  East,  208. 

275. 
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quo  of  the  voyage  insured,  or  other  port  where,  by  the  policy,  Averment  of 
the  risk  on  the  goods  is  made  to  commence  (s^]  aforesaid,  in  commencement 

and  on  board  the  said  ship  or  vessel  in  the  said  policy  of  in-- 

surance  mentioned  to  be  carried  and  conveyed  therein  on  the 
nod  vm/age^ 

This  allegation,  it  will  be  observed,  involves  two  proposi-  Tiiis  allegation 
tioDs:  1.  That  the  goods  were  shipped  on  board  the  vessel  points, 
named  in  the  policy,  at  the  port,  where,  by  the  policy,  the 
risk  was  to  commence ;   2.  That  they  were  so  shipped  in 
order  to  be  carried  to  the  port  of  destination,  or  terminus  ad 
(jum  of  the  voyage  insured. 

Accordingly  we  shall  find  that  since  the  New  Rules  of 
Pleading  each  of  these  two  allegations  may  be  made  the 
nibject  of  a  separate  traverse. 

In  policies  on  ship  which  are  generally  ^*  at  and  from^  Mode  of  stating 
either  the  home,  or  some  out,  port  of  departure,  the  usual  of  rSTorpoli- 
all^tion  of  the  commencement  of  the  risk  is,  "  that  hereto-  «»e«  "PO"*  *^(P- 
/ore,  to  toit,  on,  tfc,  the  said  ship  or  vessel  in  the  said  policy  of 
insurance  mentioned  was  in  good  safety  at  [the  port  at  and 
from  which  she  is  insured  by  the  policy]  aforesaid.^ 

In  policies  on  freight,  supposing  the  loss  to  have  taken  Mode  of  state- 
place  after  the  whole  cargo  from  which  the  freight  is  to  cieson/nrf^A/, 
accrae  has  been  shipped  on  board,  the  averment  is  the  same  ^*'®'*.*^'  ***« 

*  *  '  cargo  is  on 

as  in  a  common  policy  on  goods ;   except  that,  instead  of  board  at  time 
merely  alleging  that  the  goods  were  shipped  and  loaded  on 
board  the  ship,  it  should  be  added  that  they  were  so  shipped 
•nd  loaded  "  to  be  carried  and  conveyed  on  freight  in  and  on 
hoard  the  said  ship  or  vessel  on  the  said  voyaged  (f) 

If  the  loss  occurred  before  the  whole  of  the  goods  were  Where  it  is 
diipped  on  board,  but  after  they  were  contracted  for  and  forJbuTnot 
ready  to  be  so  shipped,  the  averment  should  be  "  that  the  *JI"*"y 

•'  *  *^      '  shipped  at  time 

ffdi  ship  was  in  good  safety  at  [the  port  of  shipment],  and  of  loss. 
that  whilst  the  ship  was  at  [the  port  of  shipment]  aforesaid, 
oni  before  and  at  the  time  of  the  loss  hereinafter  mentioned, 
dhers  goods  and  merchandises  amounting  to  a  full  cargo  of  the 

(s)  This  allegation   must   be  very         («)  2  Chitt  PI.  105.  6th  ed. 
orefullj  attended  to.     De   Symonds 
9'  Sbedden,  2  Bos.  &  Pull.  153. 
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Averment  of      said  ship  wliicli  had  been  bought^  procured  and  contracted  for^ 
of  risk.  fi^  ^^^  ^'^  account   of  the  said  person  so  interested   in  the 

subject  matter  of  insurance  as  aforesaidy  were  there ^  to  tcity  at 
[the  port  of  shipmeut]  aforesaid,  for  the  purpose  of  being 
shipped  and  loaded^  and  which,  if  it  had  not  been  for  the  loss 
hereinafter  mentioned,  would  have  been  shipped  and  loaded  in 
and  on  board  the  said  ship  to  be  conveyed  therein  on  the  said 
voyage  in  the  said  policy  of  insurance  mentioned,  to  wit  from 
to ."  (m) 


Art.  4.  Averment  of  Interest. 


The  New  Rules 
of  Pleading 
allow  interest 
to  be  averred 
aJternativelif. 


This  mode  of 
averment 
should  ahrays 
be  adopted 
where  iherc 
is  a  doubt  as  to 
the  parties 
interested. 

Declaration 
must  always 
contain  some 
averment  of 
interest. 


§  438.  Formerly  the  greatest  care  was  required  in  averring 
the  interest  to  be  in  the  persons  really  interested  in  the  sub- 
ject of  insurance :  and,  to  avoid  the  danger  of  a  variance  in 
this  respect  between  the  declaration  and  the  proof,  the  in- 
terest, in  all  cases  of  doubt,  was  variously  stated  in  different 
counts. 

When  the  New  Rules  of  Pleading  prohibited  more  than 
one  count  on  the  policy,  they,  in  order  to  meet  the  diflSculty  as 
to  the  statement  of  the  interest,  provided  that,  "  in  actions 
on  policies  of  insurance  the  interest  of  the  assured  may  be 
averred  thus :  that  A.,  B.,  C,  and  D.,  or  some,  or  one,  of 
them,  were,  or  was,  interested,  &c.  And  it  may  also  be 
averred,  *  that  the  insurance  was  made  for  the  use  and 
benefit,  and  on  the  account,  of  the  person  or  persons  so 
interested.' " 

Wherever,  therefore,  there  is  a  doubt  as  to  the  persons  in 
whom  the  insurable  interest  is  vested,  this  alternative  mode 
of  allegation  ought  to  be  adopted. 

In  all  cases  it  is  necessary  that  the  declaration  should  con' 
tain  some  averment  of  interest:  this  point  was  for  some  time 
considered  doubtful  (v) :  and  the  Court  of  King's  Bench  even 
decided  that,  if  the  declaration  showed  that  the  ship  insured 

(tt)  See  this  averment  in  De  Vauz  13.  Kellner  r.  Le  Mesurier,  4  East, 
V.  J'Ansen,  5  Bingh.  N.  C.  519.  396. 

(v)  Crawfurd  t».  Hunter,  8  T.  Rep. 
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was,  from  the  commencement  of  the  risk  to  the  time  of  loss.  Averment  of 
a  fcreign  ship,  and,  therefore,  not  withm  the  prohibition  of      ^ 
the  statute  against  wager  policies  (19  G.  2.  c.  37.),  this  dis- 
pensed with  any  averment  of  interest  (tr);  but  this  decision  was 
orerraled  in  the  Court  of  Exchequer  Chamber,  and  the  law 
established  to  be,  that,  in  declaring  on  all  policies  in  the 
eomrnm  form  (i.  e,  not  purporting  on  the  face  of  them  to  be 
wagers\  whether  effected  on  British  or  foreign  ships,  the 
declaration  must  aver  in  whom  the  interest  is  vested,  (x) 
With  regard,  indeed,  to  wager  policies  on  foreign  ships  (i.  e.   Except  on 

,  ..,  i/»  /»!  1  •         wager  polieiei 

to  policies  containing  clauses  on  the  face  of  them  denoting  on  foreign 
proof  of  interest  to  be  imnecessary,  as  "  interest  or  no  in-  *  ^^^ 
tttest,"  or  "  without  further  proof  of  interest  than  the  policy  "), 
the  declaration  need  not  aver  interest,  but  must  show  that, 
frm  the  commencement  of  the  risk  to  the  time  of  the  lossy  the 
ship  insured  was  not  British,  (y) 

The  averment  of  interest  in  the  declaration  follows  imme-  General  mode 
diatdy  after  the  allegation  of  the  commencement  of  the  risky  fnterwt*"^  *^* 
Md  is  generally  as  follows :  "  that  the  said  E.  F.  {or  "  the 
plsuptiff,"  or  "  that  A.,  B.,  C,  and  D.,  or  some,  or  one,  of 
them ")  was  then  (i,  e,  at  the  commencement  of  the  risk), 
oxd  from  thence  continually  afterwards  until,  and  at,  the 
time  of  the  loss,  hereinafter  mentioned,  interested  in  [the  sub- 
ject of  insurance,  whatever  it  may  be],  to  a  large  xmlue  and 
ommmt,  to  wit,  to  the  value  and  amount  of  all  the  monies  by 
him  ever  insured  or  caused  to  be  insured  thereon  [or  in  a  valued 
policy  "to  the  value  in  the  said  policy  mentioned.'\ 

The  two  important  points  in  this  allegation  are,  the  tijne  at  Tlie  &W  and 
which  the  interest  is  averred  to  have  vested  and  the  parties  the  iraportant 
in  whom  it  is  vested.  point*  in  the 

allegation. 

!•  With  regard  to  the  time :  in  the  form  above  given,  the  as  to  time,  the 
interest  is  averred  to  continue  from  the  commencement  of  the  ^Intl^thai' 
^  until  the  loss.     The   material   part,   however,   of  the  thcinterest  wai 

vested  •*  during 
the  ri$k  and  at 
thu  timt  of 

(•)  Ntnte«  V.  Cousins,  2  East,  385.         (y)  Ibid.  '""•" 

(')  Cousins  p.  Nantes,  3  Taunt.  5 13. 
(*•».  1811.) 
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Averment  of     allegation  is,  that  the  interest  was  vested  during  tlie  risk  and 

_ at  the  time  of  loss. 

The  making  of  In  One  case,  indeed,  where  the  interest  was  averred  to  be 
theSmeto""^*  in  A.  and  B.  until,  and  at,  the  time  of  loss,  and  it  appeared 
which  the  aver,  that,  after  the  making  of  the  policy,  but  before  the  lose,  C. 
relates.  had  also  become  interested  as  a  part  owner,  Mr.  J.  Buller 

refused  to  nonsuit  on  this  evidence,  saying,  that  the  making 

of  the  policy  waa  the  time  to  which  the  averment  of  interest 

related,  (z)     But  this  doctrine  is  now  exploded  (a)  ;  and  it 

is  clearly  settled  that  in  no  case  is  it  requisite  to  allege  that 

the  party  was  interested  at  the  time  of  making  the  policy,  but 

that  it  is  sufficient  to  aver  that  he  was  interested  at   the 

commencement  of  the  risk  (b),  or,  which  seems  quite  enough, 

during  the  risk  and  at  the  time  of  loss,  (c) 

Allegation  .that       The  allegation  that  the  interest  continued  until  the  time  of 

subs^sting^      /oM  IS  material,  that  is  to  say,  a  party  who,  having  been  in- 

time  of  lota  k      tcrcstcd  in  the  subject  of  insurance  at  the  time  of  makimr  the 

material,  and  ^  ^       *^  ^  ^  ^     ^ 

must  be  proved  policy,  has  assigned  away  his  share  of  the  interest  therein 
tfoiTthat  three-  brfore  the  loss,  cannot  sue  on  the  policy,  except,  indeed,  as  a 
part  owners  of    ^rustce  for  the  party  to  whom  he  has  so  assiimed  his  interest, 

ship  were  m-  r       j  o 

terested  during   in  cascs  whcrc  the  policy  Is  handed  over  to  him  on  such  as- 

ofiosa:  proof    signmcut,  or  there  is  an  agreement  that  it  shall  be  kept  alive 

that  one  of         f^^  j^j^  benefit, 
three  had,  be- 
fore loss,  In  the  case  that  establishes  this  position,  the  declaration 

his  interest:       Stated  that  thc  plaintiffs  made  the  policy  as  agents  for  Page 

drfSl^'''     and  Chamberiain ;  that  Page,  Chamberiain,  and  one  Banks 

Powies  V.  were,  during  the  risk,  and  until,  and  at,  the  time  of  loss,  in- 

Innes,  1 1  M.  &  i    •        i        i  •  i  /»    i  •  -i 

Weis.  10.  terested  in  the  ship  to  the  amount  or  the  money  insured ; 

and  that  the  ship  was  totally  lost.  By  his  fourth  plea  the 
defendant  traversed  the  allegation  that  Chamberlain,  Page, 
and  Banks  were  interested,  during  the  risk,  modo  etformd. 

The  proof  was  that,  at  the  time  of  effecting  the  insurance^ 
Chamberlain,  Page,  and  Banks  were  each  interested  in  one 

•                 (z)  Perchard  v.  A\Tiitmore,  note  of  (6)  Rhind  v.  Wilkinson,  2  Taunt 

N.  P.  cases,  cited  2  Bos.  &  Pull.  155.  237. 

note.  (c)  Powies  r.  Innes,  II   Mees.  & 

(a)  Powies  V,  Innes,   II  Mces.   &  Wcls.  10.     Sutherland  v.  Pratt,  ibid. 

Wels.  10.     Sutherland  r.  Pratt,  ibid.  296.                                             ^ 
296. 
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tliird  of  the  ship ;  but  that,  before  the  lossy  Page,  by  bill  of  Averment  of 
sale,  had  conveyed  his  share  to  Banks. 


The  court,  on  this  evidence,  gave  judgment  for  the  de- 
fendant ((f) 
In  some  cases  even  the  averment  of  interest  at  the  time  But  on  policies 

-,  ,  •  A     •  1  *•  lost  or  not 

ofwti  may  become  immatenaL  lost,*'  it  is 

Thus,  where,  under  a  policy  on  goods  "  lost  or  not  lost,""  2l^f^^^{^,^ 
the  plaintiff  seeks  to  recover  for  an  average  loss  on  the  goodsy  tiff  was  inter- 
it  is  no  answer  to  an  action  on  such  a  policy ^  that  the  partial  the  wyagts  and 
damage  in  respect  of  which  he  sues  Lid  been  sustained  by  '  n"*^  "*^  ^^ 

»  *^  •'     alleged  or 

the  goods  before  he  acquired  any  interest  in  them.  proved  that 

The  declaration  in  the  case  now  referred  to,  after  setting  made,  or  that 
out  the  policy,  and  allerinff  the  shipment  of  the  goods  on.  a  ^"/",^r^  ***^ 

r        J  ^  o     o  r  o  vested,  before 

oertab  day,  averred  the  interest  thus :  "  tliat  the  plaintiff  low. 

,     .         -  .  _  .  .  -  -  Sutherland ». 

was,  aurinff  the  said  voyage^  to  wit,  on  the  same  day  and  year  Pratt,  1 1 M.  & 
hst  aforesaid,  interested  in  the  said  goods  to  the  amount  in-  ^^®* 

sored;"  and  then  stated  a  partial  loss  on  the  goods  by  sea  mentinsuch 
damage.  ^^^* 

The  eighth  plea,  after  admitting  that  the  plaintiff  had  ac- 
quired an  interest  in  the  goods  in  the  course  of  the  voyage, 
nevertheless  averred  that  the  goods  were  damaged,  as  in  the 
declaration  mentioned,  ''  before  the  plaintiff  acquired  or  had 
any  interest  therein." 

On  general  demurrer  this  plea  was  held  bad,  on  the  ground 
^  it  is  no  answer  to  an  action  on  a  policy  on  goods  lost  or 
not  lost,  that  the  interest  in  them  was  not  acquired  till  after 
™  loss :  such  a  policy  being  clearly  a  contract  of  indemnity 
^Dst  all  past  as  well  as  all  future  losses  sustained  by  the 
Msured  in  respect  to  the  interest  insured,  (e) 

$  439.  With  regard  to  the  parties  in  whom  the  interest  is  Where  the 

averred,  the  case  of  Powlcs  v.  Innes,  just  cited,  will  show  aile^u^ given 

^liat  precision  is  required  on  this  point,  even  since  the  New  !jy  J*'®  New 

finles,  where  the  alternative  form  of  allegation,  given  by  the  adopted,  in- 

niles,  is  not  adopted.  wcula^' 

averred  and 
proved  as  laid. 

(d)  Powles  V.  Inncs,   11  Mccs.  &         (e)  Sutherland  «.  Pratt,  11  Mces. 
Web.  la  &  Welt.  2S6. 
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Averment  of  The  following  points,  therefore,  are  still  of  importance 

when  the  interest  is  not  alternatively  alleged. 

Fonneriy  it  It  was  once  Considered  that  an  averment  in  the  declaration, 

was  considered    ,i     .  ,.  •    .  ^    i   •      xi_  i.»      i.  • 

not  necessary  that  One  or  more  parties  were  interested  m  the  subject  m- 
In  airoint^'^*  surcd  did  not  imply  that  they  were  exclusively  interested ; 
owners :  but      and  Consequently,  though  it  came  out  in  proof  that  other 

now  the  rule  is  .  ,  ..,•  i*ii  ^i* 

(except  where    parties  aiso  wcre  jointly  interested  with  them,  this  was  no 

'^Jr^^'L    variance.  (/) 

alternative)  Subsequently,  the  courts  were  of  opinion  that  the  under- 

that  parties  •  . 

jointly  in-  writer  ought  to  be  truly  informed  by  the  record  for  whose 

onW  reco*w  interest  and  on  whose  behalf  the  policy  was  really  made, 
on  a  count         «  The  parties  interested,**  said  Lord  EUenborough,  '*  are  so 

averring  inter-     *     ,     ,  .  . 

est  in  all.  far  looked  upon  as  parties  to  the  suit,  that  the  declarations  of 

Reason  of  the     ^ny  of  them  arc  admissible  as  evidence  against  the  plaintiff; 

and  what  would  be  a  defence  against  them  is  in  many  in- 
stances a  defence  against  the  plaintiff;  "  nay,  as  Sir  Vicary 
Gibbs  puts  it  in  the  case  of  Cohen  v.  Hannam,  "  a  party  in- 
terested might  even  be  on  the  jury  without  the  defendants 
having  an  opportunity  of  challenging  him,  unless  truly  in- 
formed by  the  record  of  the  parties  really  interested." 

Upon  these  considerations  the  former  decisions  have  been 

overruled,   and    the   law    clearly    established    to    be,    that 

parties  jointly  interested  in  property  insured  for  their  joint 

use  and  on  their  joint  account,  cannot  recover  upon  a  count 

on  the  policy  averring  the  interest  to  be  in  one  of  them 

only.  0) 

Where,  how-  It  is  not  neccssary,  however,  because  the  policy  is  effected 

alone  rrinter-^  ^^  the  iiames  of  several^  that  all  should  join  in  bringing  the 

csted, he  alone    action,  or  that  the  declaration  should  aver  an  interest  in  all: 

may  sue, 

though  policy    the  action  may  be  in  the  name  of  one,  the  interest  may  be 

effected  in 

names  of  avcrrcd  iu  him  alone,  and  if  he  prove  a  sole  interest  in  him- 

self, there  will  be  no  objection  to  his  recovery.  (A) 

(/)  Pag®  ^'  F''y»  2  Boa.  &  Pull.  t».  Fry.     But  see  Cohen  t;.  Hannam,  5 

240.     S.  C.  S  £sp.  185.     See  to  the  Taunt.  101.,  which  expressly  overrules 

same  effect,  the  N.  P.  case  of  Hiscoz  Page  t;.   Fry,  &c.,  and  confirms  BcU 

V.  Barrett,  before  C.  J.  Lee,  cited  16.  v,  Annsley  as  the  preferable  decision; 

East,  145.  and  see  since  the  New  Rules,  Powles 

{g)  Bell  V.  Annsley,  16  East,  141.,  r.  Inncs,  11  Mccs.  &  Wels.  la 

where  Lord  Ellenborough  laboured  to  (Ji)  Marsh  o.  Robinson,  4  Esp.  97. 
show  that  he  was  not  overruling  Page 


several. 
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It  should  be  observed,  that  the  clause  "  for  the  benefit  of  Averment  of 
whom  it  may  concern,"  or  "  in  the  name  and  names  of  all  '"^^''^^^ 


and  every  other  person  or  persons  to  whom  the  same  does,  ^*^***:'!*  effect- 
may,  or  shall  appertain,"  is  not  confined,  in  point  of  con-  usual  clause, 
Btruction,  to  the  party  giving  the  order  for  the  policy  and  or  names  of  all 
causing:  it  to  be  effected,  but  extends  to  all  other  parties  who  ^^  ®^®'y  ^^^^ 

o  *  person  or  per- 

had  an  interest  in  the  thing  insured  at  the  time  of  effecting  sons  to  whom 
Hie  policy y  and  down  to  the  time  of  the  loss,  and  whose  may,  or  shall 
interest  such  policy,  in  the  opinion  of  the  jury,  was  bona  ■PP«'^"J  ■-■ 
fide  intended  to  protect.  —  A  policy  was  effected  by  the  paities  inter- 
plaintiff,  as  agent,  in  the  usual  form,  ^^  by  order  and  on  thing  insured 
account  of  Dowick  and   Co.^  and  the  declaration  averred  ^^J^^^^\. 

'  effecting  the 

interest  in  Dowich  and  Way;  the  proof  was,  that  though  policy, and 
Dowick  and  Way  were  the  sole  members  of  the  firm  of  ests  the  jury 
Dowick  and  Co.,  yet  that  that  firm  were  jomtly  interested  f;*'*^?^!"'^", 

^   J  ^  J  It  was  mtended 

with  other  parties  in  the  goods,  which  were  the  subject  of  *©  protect, 
the  insurance;   it  being  objected  that  plaintiff  could  only  shedden,. 
recover  to  the  extent  of  the  interest  of  Dotoick  and  Way,  the  ®  "^^""^  ^^* 
court  overruled  the  objection,  and  told  the  jury  to  consider 
whether,  under  the  term  "  Dowick  and  Co.^"*  the  policy  had 
been  intended  to  comprehend  all  the  parties  interested  in 
the  goods,  or  only  Dowick  and   Way:  the  jury   being  of 
opinion  that  the  former  was  the  true  construction,  the  plaintiff 
had  a  verdict  for  the  full  amount,  which  the  court,  on  a 
motion  for  a  new  trial,  refused  to  disturb,  holding  that  the 
interest  of  the  different  parties  need  not  appear  on  the  policy, 
and  observing  also,  that,  at  all  events,  Dowick  and  Way,  as 
consignees  of  the   whole  cargo,  had  an  insurable  interest 
thereon  to  the  full  amount,  (i) 

On  the  same  principle,  where  two  valued  policies  had  been  Irving  p. 
effected  with  different  sets  of  underwriters  by  the  mortgagee  ^i3^&  Ad!^9S 
of  a  ship,  Lord  Tenterdcn  told  the  jury  to  take  into  their 
consideration,  whether,  at  the  time  of  effecting  such  policy, 
the  assured  had  intended  thereby  to  protect  only  his  own 
interest  in  the  ship,  or  that  of  the  mortgagor  also:  the  jurj', 
upon  the  evidence,  being  of  opinion  that  the  former  was  the 

(i)  Carruthers  v.  Shedden,  I  Marsh.  Rep.  416.     6  Taunt.  14. 
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ATerment  of 
interest. 


The  nature  cf 
the  interest,  as 
ofironsignee, 
owner,  mort- 
gagee, &c., 
need  never  be 
set  out. 


case,  the  court  would  not  allow  him  to  retiun  the  amount 
which  he  had  received  on  both  policies^  such  amount  exceed- 
ing the  sum  at  which  the  ship  was  valued  on  each^  and  also 
his  interest  as  mortgagee.  (J) 

The  same  doctrine  prevails  in  the  United  States,  and  has 
been  illustrated  there  by  various  cases  collected  by  Mr.  Phil- 
lips. (A)  In  all  cases  of  this  kind  the  safe  practical  rule  for 
the  pleader  will  be  to  adopt  the  alternative  mode  of  allegation 
permitted  by  the  New  Kules. 

It  should  be  observed^  that  though  the  names  of  the  parties 
interested  (except  where  stated  in  the  alternative),  must  be 
correctly  set  forth,  yet  it  never  was  held  necessary  to  state 
the  nature  of  the  interest  on  the  face  of  the  declaration,  by 
showing  specially  either  the  title  in  respect  of  which  the 
action  is  brought  (as  that  of  mortgagor,  vendee,  <x)nsignee, 
&C.),  or  the  mode  in  which  the  interest  was  acquired.  Thus, 
in  the  case  of  Carruthers  t?.  Shedden,  as  it  appeared  that 
Dowich  and  IVay  had  a  clear  insurable  interest  as  owners  in 
seven -sixteenths  of  the  goods,  and  also  an  insurable  interest 
in  the  residue^  as  consignees,  having  a  lien  for  advances :  the 
court,  on  this  ground,  held  that  the  averment  of  interest  in 
them,  to  the  whole  amount  insured,  was  sufficiently  proved, 
and  that  their  separate  hinds  of  interests  as  owners  of  part, 
and  consignees  of  tlie  residue,  need  not  be  set  forth.  (/) 


Averment  of 
interest  in  dif- 
ferent subjects 
of  insurance. 


Averment  of 
interest  in 
freight:  where 
goods  shipped 
on  board  at 
time  of  loss. 


§  440.  With  respect  to  the  mode  of  averring  interest  in  dif- 
ferent subjects  of  insurance,  it  may  be  observed,  that  in  policies 
on  freight,  the  declaration,  after  alleging  the  commencement 
of  the  risk  by  the  loading  of  the  goods  on  board  the  ship,  "  to 
be  carried  and  conveyed  on  freight  in  and  on  board  the  said 
ship  or  vessel  in  the  said  voyage,"  avers  the  interest  thus, 
that  the  plaintiff,  "  then  and  from  thence  continuallt/  after^ 
wardsy  until  and  at  the  time  of  the  loss  hereinafter  mentioned^ 
wa^  interested  in  the  said  freight  to  be  earned  by  the  carriage 


(j)  Irving  V.   Richardson,  2  B.  &         (/)  Carruthers  v.  Shedden,  6  Taunt 
Ad.  193.  14.     See  also  Irving  o.  Richardson,  2 

Ik)  2  riiillips  on  lus.  152—166.  B.  &  Ad.  193. 
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and  amveyance  of  the  said  goods  in  and  on  board  the  said  Averment  of 
thxp  on  the  said  voyage  to  a  large  amount^  to  tmt,  Sfc»  (as  in 


case  of  goods);  or  if  no  goods  were  really  shipped  on  board,  ^^7^.^*^,, 
then  state  the  commencement  of  the  risk,  as  in  the  form  at  that  time, 
already  ^ven  from  Devaux  v,  J'Ansen,  and  arer  interest  in 
tke  freight  during  the  risk  and  at  the  time  of  loss. 

With  regard  to  policies  on  profit,  the  averment  may  be  Arerment  of 
either,  that  "  during  the  risk  and  at  the  time  of  loss,"  the  profits^ 
aaured  "  was  interested  in  the  profits  expected  to  arise  from 
the  said  goods,  &c.  to  a  large  amount,  to  wit,  &c.  (m) ;  or 
"that  whilst  the  said  ship  was  prosecuting  her  said  voyage, 
divers  large  quantities,  to  wit,  Sfc,  of  goods,  were  loaded  and 
skipped  on  board  the  said  vessel,  and  continued  so  loaded  on 
board  thereof  from  thence  until  the  loss  hereinafter  mentioned; 
and  that  the  plaintiffs  were  interested  in  the  profits  to  arise  aud 
be  made  from  the  sale  and  disposal  of  the  said  goods,^^  (n) 

As  to  bottomry,  the  averment  simply  is,  that  the  assured  Averment  of 
"was  interested  in  the  said  bottomry  to  the  full  amount  tomiy!  "* 
insured."  (a) 

The  reader  who  wishes  to  sec  more  at  large  the  technical 
modes  of  stating  various  kinds  of  interest  in  different  subjects 
of  insurance,  will  find  them  in  Chitty  on  Pleading,  (p), 


cies. 


Art.  5.  Allegation  of  Loss. 

j  441.  This  allegation  is  important,  and  care  must  be  taken  Mode  of  al- 
that  it  is  correct,  both  as  to  the  time  and  as  to  the  cause  of  }^*"fi  ""^  °^ 
loss. 

As  to  the  time  of  loss :  in  voyage  policies,  where  the  loss  in  voyage  poU- 
kas  taken  place  after  the  sliip's  sailing,  the  policy,  after  alleg-  ^^* 
ingthe  ship's  departure  from  the  terminus  a  quo,  and  her 

(«)  As  in  Grant  v.  Parkinson,  cited         (o)  Simonds  r.   Hodgson,  3   B.  & 
8  Bos.  &  Pull.  85.  Ad.  50. 

(»)    See    form    of   declaration    on         (;>)  Vol.  iL  pp.  lOd^^llO.  6th  cd. 
poliej  on  profits  in  Stockdale  v.  Dun  • 
lop,  6  Mcca.  &  Wcls.  224. 

4  M   4 
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Allegation  of     sailing  on  her  voyage,  proceeds  thus : — "  and  tliat  aftervoards 

* and  whilst  the  said  ship  or  vessel  was  proceeding  on  Her  said 

voyage^  and  before  her  arrival  at  [the  terminus  ad  quem]^  to 
wit,  on  [stating  about  the  day  on  which  the  loss  took  place,] 
the  said  ship  with  the  said  goods,  See."  was  lost. 
Ill  time  poll-  In  time  policies  the  loss  is  generally  averred  to  have  taken 

^***'  place,  "  during  the  said  time  [or  during  the  said  twelve  ca- 

lendar months,"  or  as  may  be],  and  whilst  the  said  ship  was 
attempting  to  prosecute  a  voyage  which  was  protected  by  the 
said  policy,  &c."  to  wit  on,  &c.  (y) 
The  material  Thc  material  point  is,  that  the  declaration  should  show 

that\ho  kws**^  ^^^^  ^^^  ^^^^  *^°^  placc  during  the  nsk,(r) 

took  place  The  time  at  which  the  loss  took  place  should  not  be  fidselv 

during  thc  risk.  ^  *        ^  j  <•  i  • 

stated,  so  as  to  mislead  thc  defendant  in  the  conduct  of  his 

defence. 
Time  of  loss  Hcncc,  where  the  declaration  averred  that  the  loss  took 

falsely  ttetedt  P^acc  after  the  vessel  was  loaded  and  had  sailed  on  her  voyage; 
Ko  as  to  mislead  whereas  it  appeared  that  it  had  really  taken  place  in  port 

defendant  in 

the  conduct  of  bcforc'  thc  ship  had  sailed,  and  when  she  was  only  partly 
AWthoUBris-  loaded:  this  w^as  held  to  be  a  fatal  variance,  although  the 
tow,  6  Taunt,     policy  was  "  at  and  from,"  and  so  the  loss  was  within  the 

pendency  of  the  risk. 

Gibbs  C.  J.  said,  "this  policy  (which  was  on  goods  **  at  and 
from  Mogadore  to  London ")  embraces,  as  well  losses  hap- 
pening at  Mogadore,  as  losses  occurring  while  the  ship  might 
be  on  her  voyage  home :  but  the  two  cases  demand  very  dif- 
ferent considerations.  While  the  ship  is  on  her  voyage  home 
she  must  be  fully  rigged,  victualled,  manned,  and  equipped ; 
while  at  Mogadore  she  need  have  no  other  men  on  board 
than  such  as  are  necessary  to  prevent  fire  or  the  like  acci- 
dents. The  averment,  therefore,  of  a  loss  on  the  voyage, 
would  lead  the  underwriter  to  inquire  whether  her  state  at 
thc  time  of  loss  was  adapted  to  such  voyage.  Therefore, 
though  both  losses  are  within  the  policy,  each  requires  a  very 
different  state  of  facts,  and  a  different  declaration."  (*) 

(q)  See  Hollingflworth  v.  Brodrick,  See  also   Peppin  v,  SolomoDiy  5  T. 

7  Ad.  &  Ell.  40.  Rep.  496. 

(r)  Sutherland  v.  Pratt,   11    Mces.  («)  Abithol   r.   Bristow,   6  Taunt. 

&  Wels.   296.     Hughes  on   Ins.  469.  464.     &  C.  2  Marshall*!  Rep.  157. 
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§  442.  With  regard  to  the  cause  of  ^loss :  great  care  must  Allegation  of 
be  taken  in  stating  the  cause  of  loss,  to  show  that  it  arose 


cither  fifom  some  of  the  perils  enumerated  in  the  policy,  or  ^^^^  ^pf 

*  .  eau$€  of  loss. 

to  state  the  circumstances  of  the  loss  specially,  so  that  the  it  must  i>e 
court  may  be  able  to  judge  from  the  record,  whether  the  loss,  «»f«^"*^y  *^- 

^  .  .      .  legcd  according 

•B  allied  in  the  declaration,'  comes  within  the  general  or  to  the  &ct. 
iweepng  clause,  at  the  end  of  the  special  enumeration  in  the 
policy  of  the  disasters  for  which  the  underwriter  agrees  to  be 
liable, — viz.  **  all  other  perils^  losses,  and  misfortunes,  §•£?." 

It  must  also  be  carefully  borne  in  mind,  as  the  leading  rule 
on  this  subject,  that  when  the  loss  is  by  the  declaration 
alleged  to  have  been  caused  by  some  one  of  the  enumerated 
poils,  such  peril  must  appear  on  proof  to  have  been  the 
prmmate  cause  of  the  loss,  otherwise  the  allegation  will  not 
be  supported. 

Whenever  the  loss,  though  remotely  occasioned  by  some  Whenever  the 
other  cause,  has  been  immediately  and  proximately  caused  by  **^,i*^alT" 
the  Tiolent  action  of  the  winds  and  waves,  this  will  support  ««u«ed  by  the 
the  allegation  of  a  loss  by  the  perils  of  the  seas,  of  the  winds 

Thus,  where  sugars  were  lost  by  the  launch,  in  which  they  ^^  ^^^.**od 
were  being  carried  from  the  shore  to  the  ship,  being  drifted  «  a  loss  by 
ashore,  and  broken  to  pieces  in  the  surf,  owing  to  the  crew,  seas,  though 
who  had  the  care  of  her,  all  going  to  sleep  (m)  :  where  a  ship,  ^"^'^  ^hT 
hahed  to  a  quay  by  a  rope,  with  wliich  the  mate  had  fastened  ^^^^  o""  "«»*»- 
her,  fell  over  on  her  side  when  the  tide  left  her,  and  was  assured, 
rtovem,  owing  to  the  insuflSciency  of  tne  rope(r):  where  a 
ship  was  driven  on  her  beam  ends  by  a  squall  of  wind,  and 
sunk,  owing  to  the  wilful  (but  not  barratrous)  misconduct  of 
the  master  in  heaving  overboard  too  much  ballast  (w) :  where 
a  timber-laden  ship  became  leaky,  and  was  obliged  to  be  run 
on  shore  to  prevent  her  from  sinking,  and   was   so  much 
daooaged,  as  to  be  obliged  to  be  sold,  owing  to  the  unskilful- 
ncas  of  native  Africans  in  loading  her(x): — in  all  these  cases, 


(«)  Walker  o.  Maitland,  5  B.  &  Aid.  Wels.  405.     S.  C.  in  error,  8  Mees.  & 

171.  Wcls.  895. 

(r)  Bishop  V.  Fentland,  7  B.  &  Cr.         (x)  Redman  r.  Wilson,  14  Mecs.  & 

219.  Wcls.  476. 

(»)  Dixoo   V.    Sadler,   5   Mccs.  & 
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Allegation  of     as  the  loes^  though  remotely  occasioned  by  the  unskilfukiess 

— ! or  negligence  of  the  agents  of  the  assured^  was  proximately 

caused  by  the  action  of  the  winds  and  waves^  it  was  held  to  be 
riglitly  alleged  in  the  declaration  as  a  loss  by  the  perils  of  the 
seas. 
This  is  so  even  Even  though  the  remote  occasion  of  the  lo^  has  been  the 
been  remotely  barratry  of  the  master  and  mariners,  yet,  if  the  immediately 
occasioned  by  producing  causc  of  the  loss  has  been  the  agency  of  the  winds 
master  and        and  wavcs  (as,  e.  ff.y  if  the  captain  were  barratrously  to  cut 

the  ship's  cables,  and  thereby  let  her  drift  on  a  lee  shore,  and 

become  wrecked),  this  loss,  though  it  might  never  have  hajH 

pened  but  for  the  barratry  of  the  captain,  yet,  having  been 

the  immediate  result  of  the  action  of  the  sea,  may  be  alleged 

as  caused  by  the  perils  of  the  seas.(y) 

Since  the  New        Sincc  the  New  Rulcs,  which  strictly  prohibit  more  than 

coonts  cannot     onc  count  on  policics  of  insurance,  and  therefore  preclude  the 

onTaiJe^^*"^*^*    possibility  of  varying  the  statement  of  the  cause  of  loss,  the 

the  loss  to  have  courts  would,  no  doubt,  be  far  more  disposed  to  extend  than 

rairy,  and  the     to  narrow  the  principle  establbhed  by  the  cases  just  referred 
other  by  perils    ^^      j^  ^^^  ^^^^^  ^,^^  ^^^  -Rules,  the  Court  of  Ex- 

ot  the  seas.  '  ' 

chequer  refused  to  allow  two  counts,  one  alleging  the  loss  by 
barratry,  and  another  by  perils  of  the  seas:  although  the 
affidavit  stated,  that  the  alleged  ground  for  resisting  the  pay- 
ment of  the  loss  was,  that  the  sliip  had  been  wilfully  lost 
abroad  (off  Borneo)  by  arrangement  and  conspiracy  between 
the  master  and  super-cargo,  and  that,  owing  to  the  absence 
of  witnesses  abroad,  plaintiffs  were  unable  to  ascertain  whether 
such  was  the  case,  or  not.  The  court  directed,  that  one  of 
the  counts  should  be  struck  out,  observing,  at  the  same  time, 
that  this  was  no  hardship  on  the  plaintiff,  as  he  might  recover 
on  the  count,  alleging  loss  by  the  perils  of  tlie  seas,  notwith- 
standing  the  previous  barratry,  (z) 
Where  loss  Of  coursc  this  rulc  only  applies  to  cases  in  which  the  loss 

MMcTl'y'bar.     ^^^  ^^^^  direct  effect  of  the  action  of  sea  perils  ;  e.  g,  to  cases  of 
ratry,  it  must     barratrous  running  ashore,  or  sinking  by  boring  holes  in  the 

be  alleged  as  a  %f  ^ 

(y)    Ilcyman   r.   Pari>h,   2    Camp.         (z)  Blyth   v.  Shepherd,  9  Meet.  & 
140.  Wcls.  763. 
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Mpt  bottom,  &C. :  it  would  not  apply  to  cases  of  fraudulent  Allegation  of 
ale,  or  borratrously  contrived  capture.     In  this  latter  case, 


capture  being  one  of  the  enumerated  perils,  an  allegation  of  a  ^^uyT  ahter, 
kes  by  capture  is  sustained  by  proof  of  the  ship's  being  taken  ^^cre  only 

■  ,  A  1  1*1     occasioned 

Dj  the  enemy,  m  consequence  of  a  plan  preconcerted  with  thereby, 
the  master,  (a)  • 

Instead  of  repeating  here  the  cases  which  we  have  already 
referred  to  at  some  length  elsewhere  (&),  it  wiU  be  better  to 
&ect  the  reader's  attention  to  that  portion  of  the  work  for  a 
nKMre  extended  illustration  of  the  principles  which  regulate 
the  mode  in  which  the  cause  of  loss  ought  to  be  alleged  in 
the  declaration. 

Practically,  it  will  be  found,  especially  since  the  operation  Practically, 
of  the  New  Eules  of  Pleading,  that 'the  most  advisable  mode  clearly  a  lo« 
of  allcjrinir  the  cause  of  loss  (except  in  cases  where  it  has  ^P^J*ofthe 

o     o  ^  *  »ea$,  It  should 

manifestly  been  the  immediate  result  of  other  perils,  such  as  be  so  alleged  in 
a^are,  embargo,  fire,  barratrous  sale,  general  average  con- 
tribution, &c),  is  to  state  it  to  have  been  by  perils  of  the  sea. 

Thus,  where  a  total  loss  took  place,  owing  to  the  ship's 
having  been  driven  by  storms  and  sea-damage,  into  a  port 
of  distress  for  repairs,  and  sold  there,  from  the  impossibility 
of  repuring  her,  except  for  more  than  her  worth  when 
repaired: — Chief  Baron  Pollock  said,  "  it  was  to  be  regretted 
that  the  declaration  (which  set  out  the  whole  circumstances 
of  the  loss  according  to  the  facts)  had  departed  from  the  sim* 
pBcity  of  the  old  form  of  pleading,  and  that  it  would  have 
heen  quite  enough,  in  such  case,  to  have  alleged  a  total  loss 
by  perils  of  the  8ea8."(c) 

In  order  to  meet  the  case,  in  which  it  may  be  held  that  Where  doubt- 
the  loss,  as  it  appears  in  proof,  is  not  a  loss  by  perils  of  the  bi'„ot*'rather*' 
was,  but  is  included  within  the  general  words,  at  the  end  of  compriiwd 

L  •  •••  ••  under  the  ge* 

the  enameration  of  the  specific  perils  insured  against,  it  is  nvrai  clause, 
allowable  —  and  since  the  New  Rules  of  Pleading  seems  ad-  peHist^hMoes, 
^ble,  in  cases  of  doubt — to  state  the  special  circumstances  *"*^  mi^for- 

^  tunes,**  the 

(a)  Areangelo  t>.  Tliompson,  2  Camp.         (c)  Parfitt  v.  Thompson,  H  Meet. 
62a  &  Wei*.  S92. 

W  See  ami.  Part  III.  Chap.  II. 
^^"•a  by  tlie  Perils  insured  against.  , 
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Allegation  of 
loss. 

cause  of  loss 
should  be  spe- 
cially set  out 
according  to 
the  facts. 


of  the  loss,  according  to  the  fact,  and  then  add,  "  and  the  said 
ship  afterwards,  to  wit  on  &c.,  was,  by  perils  and  dangers  of 
the  seas,  and  by  other  perils,  losses,  and  misfortunes  insured 
against  in  the  said  policy,  wholly  lost,  and  never  did  arrive 
at aforesaid,  {d) 


(d)  Redman  v.  Wilson,  14  Mees.  &  sen,  5  Bingh.  N.  C  519.  Dixon  v. 
W'cls.  476.  See  also  Phillips  d.  Barber,  Sadler,  5  Mees.  &  Wels.  405.  Young 
SB.&  Aid.  161.     De  Vaux  v.  J* An-     v,  Turing,  2  Mann.  &  Gr.  593. 
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CHAR  V. 

OF  THE   CONSOLIDATION  BULE. 

§  443.  As  the  underwritors  on  common  policies  only  bind  Of  the  con- 

themselyes  severally ,  i.  e,  each  for  the  amount  of  his  own  sub- 1 

acription; — as,  in  fact,  each  subscription  makes  a  separate  pra^JJ!]**^^* 
contract, — it  is  obvious  that,  at  common  law,  and  independ- 
ently of  any  mode  of  procedure  introduced,  in  order  to  modify 
the  practice,  the  assured  would  have  the  right  to  bring  a 
separate  action  against  all  the  separate  underwriters  on  the 
nine  policy,  however  numerous,  in  respect  of  the  same  loss 
and  the  same  risk. 

As,  however,  in  every  policy,  regarded  as  a  contract  of 
indemnity,  there  are  substantially  but  two  parties,  namely, 
the  asBured  on  one  side,  and  the  whole  body  of  underwriters 
on  the  other ;  and  as  the  claim  to  a  loss  on  such  policy  must 
genendly  rest  on  the  same  grounds,  when  preferred  against 
one  of  the  underwriters,  as  when  preferred  against  another ; 
it  18  obviously  desirable,  that  in  actions  on  policies,  as  in  all 
other  cases,  a  single  trial  should  decide  what  is,  in  fact,  but  a 
fiogle  question. 

Accordingly,  in  order  to  secure  this  result.  Lord  Mansfield 
introdaced  the  practice  of  consolidating  actions  on*  policies  of 
insnrance. 

The  practice  is  this:  where  a  number  of  actions  are  Consolidatiaa 
koQght  by  the  same  plaintiff,  upon  the  same  policy,  for  the  "*^®' 
nne  loss,  and  on  the  same  risk,  agmnst  different  underwriters 
(or  upon  several  policies  (a)),  the  court,  or  a  judge,  upon 
tppGcation  of  the  defendants,  will,  vnth  consent  of  plaintiff, 
grant  a  rule  or  order  to  stay  proceedings,  in  all  the  actions 
bat  one,  the  defendants  in  the  other  actions  undertaking  to 


(i)  M'GMgor  V.  Honfall,  4  Mces.  &   Well.   321.     Ohrlj  v.  Dunbar,  6 
Ad.&£U.884. 
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Of  the  con- 
solidation rule. 


Terms  upon 
which  the  con- 
solidation rule 
is  granted. 


Must  be  by 
consent  of 
plaintifT. 


Doyle  ©.  An- 
derson, 1  Ad. 
&  £11.  CS5. 


be  bound  by  the  verdict  in  such  action,  and  to  pay  the 
amount  of  their  several  subscriptions  and  costs,  if  plaintiff 
should  recover,  and  the  verdict  be  satisfactory  to  the  court 
or  to  the  judge  before  whom  the  trial  took  place :  and  the 
defendant,  in  the  action  tried,  also  undertaking,  in  such  case, 
not  to  file  a  bill  in  equity,  or  bring  a  writ  of  error. 

Beside  these,  the  court,  upon  proper  ground  shown  by 
the  plaintiff,  will  impose  any  other  terms  on  the  defendants 
(to  whom  the  rule  is  considered  as  an  indulgence)  that  may 
be  reasonable  under  the  circumstances:  as  that  they  shall 
admit  (and  thus  save  the  plaintiff  the  expense  of  proving) 
any  fact  upon  which  the  question  to  be  tried  does  not  turn, 
or  is  not  meant  to  be  seriously  disputed:  that  they  shall  per- 
mit depositions  of  witnesses  to  be  read  as  evidence :  that  if 
money  is  paid  into  court  in  the  action  tried,  it  shall  also  be 
paid  into  court  by  the  other  defendants,  &c.  {li) :  the  court, 
however,  will  not  impose  on  the  defendant  any  terms  out  of 
the  ordinary  course  without  his  consent:  but  mere  admisuons 
of  facts,  which  are  not  intended  to  be  disputed,  he  may  in  all 
cases  fairly  be  called  on  to  make,  as  a  condition  of  obtaining 
the  rule. 

The  terms  on  which  the  jmrties  ultimately  agree  should  be 
incorporated  into  the  rule  on  drawing  it  up.  (c) 

The  leading  principle  which  regulates  all  the  decisions  on 
this  matter  is,  that  the  order  for  consolidation  is  a  favour 
asked  by  the  defendants  (rf) :  the  courts,  therefore,  as  a  ge- 
neral rule,  will  not  grant  the  order,  except  by  consent  of 
plaintiff. 

Thus,  where  eleven  actions,  originally  brought  on  the 
same  policy,  had  been  consolidated  on  the  usual  terms,  that 
the  ten  should  be  stayed  to  abide  the  result  of  the  eleventh, 
which,  being  tried,  the  defendant  obtained  a  verdict,  and  the 
plaintiff  then  proceeded  on  the  tenth,  and  obtained  a  verdict. 


(h)  Cohen  v.  Bulklcy,  5  Taunt  164. 
M'Gregor  v,  IJorsfall,  4  Mces.  &  Wels. 
320. 

(c)  See  a  form  of  rule  drawn  up  by 
consent  in  IloUingiworth  v.  Brodrick, 


4  Ad.  &  £1.   649.  note,  and  ako  in 
Chitty*s  Forms,  p.  556. 

(d)  Per  Parke,  B.,  in  M'Gregor  w. 
Horsfall,  4  Mees.  &  Well.  SSI. 
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and  was  then  proceeding  in  the  other  nine,  when  defendant  Ofthecon- 

obtsdned  a  rule,  calling  on  plaintiff  to  show  cause  why  the  _J 1 

proceedings  in  the  second  of  these  nine  should  not  be  stayed, 
upon  the  svbmission  of  the  plaintiff  and  defendant  in  that 
iction  to  be  bound  by  the  result  of  the  first,  the  court  re- 
foBcd  to  grant  the  rule  as  prayed,  on  the  ground  that  they 
eaM  not  compel  the  plaintiff  to  consent  to  the  rule,  nor  grant 
U  without  his  consent,  (e) 

In  a  subsequent  case,  where  forty-eight  actions  having  HoiHngsworth 
been  brought  by  the  same  plaintiff  on  one  policy  against  Ad.  &  Ell.* 
several  defendants,  an  application  was  made  to  consolidate,  ^^^* 
wluch  the  pl^ntiff  resisted,  the  same  court,  after  considera- 
tioii,  said  they  thought  the  consolidation  ought  to  take  place, 
and  a  rule  was  accordingly  drawn  up  by  consent  (/) 

In  a  later  case  in  the  same  court,  sixty-five  actions  having  ohriy  o.  Dun- 
been  brought  by  the  same  plaintiff  on  six  different  policies,  !^j'j*  ^^^^  * 
ta  order  for  consolidation  was  drawn  up  ^^  upon  the  submis- 
dom  of  the  plaintiff  and  the  defendants,"  but  no  objection  was 
taken  to  the  form  of  the  order,  and  the  case  turned  on 
another  point.  (^) 

In  the  latest  case  on  the  subject  the  former  authorities 
were  reviewed,  and  the  Court  of  Exchequer  acted  on  the 
prindple  of  refusing  to  consolidate,  at  the  instance  of  the 
defendants,  without  the  consent  of  the  plaintii&. 

In  this  case  the  order  was  drawn  up,  ^  on  submission  of  the  M'Grcfforr. 
^iaw^and  defendants,"  to  consolidate  two  actions  brought  J^^'i^^""'  ^  ^^' 
bj  the  plaintiff  on  two  different  policies  on  the  same  ship. 
The  pluntiff's  counsel  objected  that  such  order  could  not 
be  made  without  consent  of  the  plaintiff,  and  insisted  that 
the  case  of  HoUingsworth  v.  Brodrick,  which  had  been  relied 
upon  as  having  shaken  the  former  rule  on  the  subject,  had 

(c)  Dojle  p.  Anderson,  1  Ad.  &  EU.  2d,  the  principal  question  before  the 

635.  court  was,  whether  such  rule  could  be 

if)  HoUingsworth  r.   Brodrick,  4  granted  before  issue  joined  ;  Sd,  it  was 

Ad.  &  £11.  646,     Three  remarks  are  finally  drawn  up  by  consent 

to  be  made  on  this  case:   1st,  it  docs  (g)  Ohrly  v.  Dunbar,  6  Ad.  &  Elh 

not  appear  that  this  rule  was  moved  824.     See  post, 
Cor  *  OK  fftc  ttibmission  of  the  plaintiff,  '* 
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Effect  of  the 
rule. 

Binds  defend- 
ants, if  verdict 
satisfactory. 


Of  the  cou.        really  no  such  effect,  the  decision  of  the  court  in  that 

solidation  rule. 

amounting  to  no  more  than  a  recommendation  that  the 

solidation  should  be  made. 

Baron  Parke,  in  the  course  of  the  argument,  rema 
"  27ie  order  for  consolidation  is  a  favour  asked  by  the  de 
ants.  Have  you  any  precedent  for  binding  the  plaintiff  ag 
his  consent  f^^  and  the  court  ultimately  made  the  rule  \ 
lute  for  rescinding  the  order,  as  made,  unless  the  defend 
in  a  week,  agreed  to  the  terms  offered  by  the  phuntiff.  {h 
If  the  order  be  drawn  up  "  on  the  submission  of  the  pla\ 
and  defendants,"  the  courts,  on  application,  will  rescin 
unless  defendants  consent  to  reasonable  terms,  (i) 

The  effect  of  the  rule,  as  far  as  concerns  the  defend 
in  the  other  actions,  is,  that  they  are  bound  by  the  vei 
in  the  action  tried :  that  is,  supposing  the  verdict  to  be  j 
a  one  as,  in  the  opinion  of  the  judge,  before  whom  the  ac 
was  tried,  or  of  the  Court  in  Banc,  ought  to  stand  as  aj 
determination  of  the  cause. 

If  the  verdict  be  not  a  satisfactory  one,  the  courts 
grant  a  new  trial,  and,  in  order  not  to  conclude  the  O' 
defendants  unfairly,  they  will  be  disposed  to  grant  new  ti 
in  actions   on   policies,  when  thus   consolidated,  upon 
decisive  grounds  than  in  other  cases,  (j) 
But  court  will       Where,  however,  a  special  jury  had  twice  found  a  '^ 
MconTnli        dict  for   thc  plaintiff  on    a   question    of   unseaworthin 
trial ;  nor         ^^  ^j^^  Same  evidence,  the  court  refused  to  grant  a  seo 

open  the  con-  *^ 

solidation  rule    new  trial  (A) :  nor  would  they  open  thc  consolidation  ri 
Mme  question    and  permit  the  same  question  to  be  retried,  in  another  acti 

to  be  retried 

against  another 

underwriter.  (*)  M'Gregor  v,  Horsfall,  4  Mces.      Qu.    B.    105.,   where    the    Court 

&  Wels.  320.   The  terms  offered  were  Qucen*s   Bench   refused,  without 

as   follows  :    the    plaintiffs   to  select  consent  of  plaintiff,  to  consolidate 

which  action  they  will  try,  the  defend-  actions  brought  .against   ten  diffi 

ants  in  the  action  not  tried  agreeing  to  ship-owners,  to  try  the  same  right 

be  bound  by  the  verdict  in  the  other,  ten  several  causes  of  action.     S.  ( 

the  plaintiff*s  interest  to  be  admitted ;  Dowl.  8c  Lowndes,  851. 

if  money  paid  into  court  in  action  tried,  0)  Hodgson  v,  Richardson,  S  B 

the  same  to  be  done  in  the  other.  1477.     S.  C.  1  W.  Bl.  463. 

(i)  See  the  case  of  The  Corporation  (A)  Foster  v.  Steele,  3  Bingh.  N 

of  Saltash  v,  Jackraan,  13  L.  J.  N.  S.  892. 


AlUer,  if  verdict 
be  not  satisfac- 
tory. 
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against  another  underwriter  on   the  same  policy  (/),  Mr.  J.   Of  tiie  con- 

Tft    1     1     1     •  .1     .     •         11    1  -  •  1  1  &olidatiou  rule. 

rark  declaring  that,  m  all  his  experience,  he  never  knew  a 

ooDsolidation  rule  opened  after  a  second  verdict,  (jn) 

The  meanincr  of  the  usual  condition,  not  to  bring  a  writ  of  Cleaning  of  the 

tmr^  is  that,  after  a  fair  trial,  and  substantial  justice  has  bring  writ  of 

been  done,  no  writ  of  error  shall  be  brouglit,  though  manifest  pn^^'to^formal" 

error  appear  on  the  record :  if,  in  such  case,  the  defendant's  o*>Jections. 
ittomey  bring  a  writ  of  error,  the  court  will  grant  an  attach- 
ment against  him  for  contempt,  (n) 

But  where  a  case  has  been  turned  into  a  special  verdict.  Not  to  material 

in  order  that  defendant  may  remove  it  into  the  Exchequer  goi„g  to  the 

Clumber,  with  a  view  of  obtaining  the  decision  of  the  Court  "'^ritsof  the 

*  o  ^        case. 

of  Error  upon  some  material  point  of  law  going  to  the  merits 
of  the  case,  this  is  not  against  the  terms  of  the  rule ;  and  the 
oonrt,  in  such  case,  will  stay  execution  in  any  other  action 
oommenced  against  another  defendant  on  the  same  policy, 
he  giving  security  to  be  bound  by  the  determination  of  the 
Court  of  Error  (o) :  and  if  the  defendant  in  the  first  action 
have  brought  a  writ  of  error,  but  having  omitted  to  put  in 
bul  in  error,  plaintiff  takes  out  execution  as  to  him,  yet  he 
shall  not  be  entitled  to  do  so  as  to  the  other  defendants,  who 
may  each  bring  tlieir  writ  of  error.  (  p) 

And  in  all  cases  alike,  if  plaintiff  obtain  a  verdict,  and   Rule  for  a  new 
the  defendant  apply  for  and  obtain  a  new  trial,  proceedings  of  urc^eedmgs. 
will  be  stayed  against  the  other  defendants  till  the  ultimate 
dedabn  of  the  cause.  (7) 

The  rule  being  granted  as  a  favour  to  the  defendant,  does  Consolidation 
wt  bind  the  plaintiff:    accordingly,  if  a  verdict  passes  in  b^nd  thrp"lttin- 
favour  of  the  defendant  at  the  first  trial,  on  the  ground  of  *'^ 
my  variance  between  the  declaration  and  the  2)roof,  or  if 
fresh  evidence  have  been  subsequently  discovered,  the  court 
will  allow  the  plaintiff  to  open  the  consolidation  rule  and 
try  one  of  the  other  causes  included  in  the  rule  on  an  amended 

(0  Foiter  V,  Alvcz,  ibid.  896.  {p)  Aylwin    v.  Favinc,   2    Bo^  & 

(«)  Ibid.  8i>7.  Pull.  N.  K.  43a 

(»)  Camden  p.  Edie,  1  II.  131.  21.  (7)  Hodgson  p.  Ilichardson,  3  Burr. 

(0)  Gill  r.  Hinckley,  1  Moore,  79.  1477. 
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Of  the  con- 
solidation rule 


When  rule  is 
opened  on 
plaintifTs  ap- 
pHcation,  the 
court  will  ex- 
tend the  terms 
0:1  wliich  the 
first  trial  took 
place,  to  the 
subsequent  ac- 
tions. 


Aliter^  where 
plaintifT  pro- 
ceeds to  try 
the  second 
cause  without 
such  applica- 
tion. 

After  entering 
into  rule  to 
abide  by  the 
determination 
of  court  on  a 
point  of  law, 
such  rule  can- 
not be  opened 
on  affidavit  of 
matters  of  fact, 
which  might 
have  been  gone 
into  at  the 
trial. 

Read  1'.  Isaacs, 
6  Moore,  4S7. 


declaration,  and  with  the  additional  evidence  (r):  nor  will 
they  restrain  him  from  bringing  such  second  action  till  the 
costs  of  the  first  arc  paid.  (*) 

If  the  plaintiff  applies  to  the  court  for  leave  thus  to  open 
the  rule,  and  proceed  to  trial  with  one  of  the  other  causes, 
the  court,  in  granting  his  application,  will  generally  extend 
to  the  second  trial  all  such  terms  made  compulsory  on  the 
defendant  in  the  first,  as  may  be  required  for  ^^  achieving  the 
justice  of  the  case." 

Thus,  where  plaintiff  having  been  defeated  in  his  first 
action  (the  defendant  in  which  had  agreed  to  permit  the  cap- 
tallies  deposition  to  he  read  in  evidence  upon  the  trial)  by  a 
variance  between  the  declaration  and  the  proof,  the  court,  on 
his  a})plication  to  open  the  rule,  imposed  it  as  a  term  on  the 
defendant  in  the  second  trial,  that  it  should  be  tried  in  like 
manner  and  with  the  like  evidence,  (f) 

Where,  however,  the  plaintiff  proceeds  to  trial  of  the 
second  cause  without  having  applied  to  the  court,  he  cannot 
have  the  benefit  of  any  terms  which  were  imposed  on  defend- 
ants by  the  consolidation  rule,  {jti) 

Where  several  underwriters  entered  into  a  consolidation 
rule  to  abide  by  the  determination  of  the  Court  in  Banc, 
upon  a  point  reserved  for  their  consideration  at  the  trial  of 
a  cause, — viz.  as  to  whether  a  notice  of  abandonment  had 
been  given  in  due  time,  the  court  would  not  allow  such  rule 
to  be  opened  on  an  affidavit  stating  that  the  owner  had 
received  letters  from  the  captain  abroad,  informing  him  of 
the  loss  and  sale  of  the  ship  before  the  arrival  of  the  captain 
in  London :  the  court  said  that  notice  should  have  been  given 
to  produce  those  letters  at  the  trial,  or  they  should,  at  all 
events,  have  been  adverted  to  by  afiidavit,  when  the  court 
was  moved  on  the  point  reserved,  {v) 

Where  several  underwriters  to  a  policy  had  entered  into 
a  consolidation  rule  to  abide  the  event  of  the  verdict,  and  the 


(r)  Cohen  v  Bulkley,  5  Taunt.  165. 
Doyle  p.  Douglas,  4  B.  &  Ad.  544. 

(»)  Doyle  V.  Douglas  4  B.  &  Ad. 
544. 


(0  Cohen  v,  Bulkley,  5  Taunt  164. 
(if)  Long  V.   Douglas,  4  B.  &  Ad. 
545.  note. 

(v)  Read  9.  Isaacs,  6  Moore,  4S7. 
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cause  at  Nisi  Prius  was  referred  to  an  arbitrator  to  assess  Ofthe  con. 

the  damages,  who  awarded  the  aggregate  sum  due  to  the 

assured  from  the  whole  body  of  underwriters,   the  court  Cause  tned 

•^  '  under  a  con- 

would  not,  without  consent  of  the  underwriters,  order  it  to  «oUdation  nile^ 
be  referred  back  to  the  arbitrator  to  insert  the  amount  due  arbitration, 
from  each  underwriter  individually,  (w)  fe^^i^k*" 

Formerly,  before  the  New  Kules  of  Pleading  came  into  because  ar- 

«  .        ,  bitrator  has 

operation,  consolidation   was  not  granted   until  after  plea  only  awarded 
pleaded:  now,  however,  the  practice  is  understood  to  be  to  ^^fl^'^ 
consolidate  at  an  earlier  stage :  thus,  in  one  case,  the  court  mages. 
granted  the  rule  to  consolidate  two  actions  on  the  same  Liddell,  s  ' 
poUcy,  where  the  application  was  made  after  a  declaration      oo'«»223. 

VT.  ,,  .^^,  _  ,.      At  what  time 

had  been  delivered  in  the  one,  and  an  appearance  entered  in  applied  for. 
the  other,  (x) 

Practical  directions  as  to  the  mode  of  making  the  application 
will  be  found  in  the  last  edition  of  Archbold's  Practice,  (y) 

The  rule  of  Hilary  Term,  2W.  4.  c  104.,  directs  that  Costs  on  pay- 

cc    L  •  •  J    •    .  A    •  1        .  •  1-1     ment  of  money 

Where  money  is  paid  into  court  m  several  actions  which  j„to  court, 
are  consolidated,  and  the  plaintiff,  without  taxing  costs,  pro- 
ceeds to  trial  on  one  and  fails,  he  shall  be  entitled  to  costs  on 
the  others  up  to  the  time  of  paying  money  into  court  (z) 

(v)  Kynaston  v,  Liddell,  8  Moore,  0^)  Vol.  ii.  p.  1176.  8th  ed. 

^^  (z)  For    the    former    practice,  see 

(«)  Hellingsworth   v.   Brodrick,  4  Cbitty*8  Archbold,  vol.  ii.  p.  1188.  ed. 

Ai&£lL646.  1847. 
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Change  of 
Yenue. 

Rule  of  Mon- 
del  V,  Steele,  a 
to  change  of 
venue. 

Rule  as  to  po< 
licies  of  insu- 
nmce  as  laid 
down  by  Mr. 
Marshall. 


Cases  support- 
ing this  posi- 
tion. 


Changes  of 
▼enue  refused 
where  action 
brought  in  cO' 
venant. 


§  444.  The  rule  as  to  change  of  venue  laid  down  by 
Court  of  Exchequer,  in  the  case  of  Mondel  v.  Steele,  is,  " 
in  all  actions   on  contracts,  though  in  writing,  except 
specialties,  bills,  and  notes,  the  venue  may  be  changed 
the  usual  affidavit."  (a) 

Mr.  Marshall,  therefore,  appears  to  lay  down  the  la^i 
to  this  point,  with  perfect  accuracy,  when  he  says,  **  If 
venue  in  the  declaration  on  a  policy  be  laid  in  a  wi 
county,  the  court,  upon  motion,  will  change  it  to  the  coc 
where  the  policy  was  made,  unless  it  be  by  deed,  in  wl 
case  the  court  will  not  change  the  venue  without  some  sp 
ground  being  laid,  to  induce  them  to  depart  from  the  gei 
rule."  {b) 

Of  the  authorities  he  cites  for  this  position,  that  m< 
the  purpose  is  the  case  of  Howarth  r.  Willett,  repor 
Strange,  where  the  venue  of  a  declaration  on  a  policy  I 
been  laid  in  Lancashire,  Strange  moved,  on  an  affidav 
it  was  signed  at  Bristol,  to  change  the  venue  to  So 
shire:   and  the  court  only  refused  the  application 
ground  of  the  delay  which  would  be  caused  by  the 
as  proposed,  the  Spring  assizes  not  being  held  at  Bri 

In  a  case  decided  since  the  publication  of  the  las 
of  Mr.  Marshall's  work,  the  Court  of  Exchequer  r 
change  the  venue  in  an  action  of  covenant  on  a 
insurance,  the  instrument  being  under  sealed);  so 
case  is  no  authority  against  the  position  laid  don 
MarshalL    The  real  question  appears  to  be,  what  i 


(o)  Per    Parke,   B.,   in   Mondel  ©. 
Steele.  8  Mces.  &  Wcls.  641. 
(b)  Marshall  on  Ins.  701. 


(c)  Howarth  v.  Will. 
(</)  Smith  9.  SUnfie 
&  Young,  SI  2. 


▼enue. 


GHAHQE  OF   VENUE. 

if  action  in  an  action  on  a  policy  of  insurance  ?  it  is  sub-  Change  of 

ndtted  that,  as  against  the  particular  underwriter,  who  is 

the  defendant  in  the  action,  the  cause  of  action  on  the  policy 

w  hs  iubicriptioriy  and  consequently  that  the  venue  may  be 

dmnged,  where  the  policy  is  not  under  seal,  to  any  county 

^kcre  such  subscription  was  written,  (e) 

(«)  In  the  case  of  Howarth  v.  Wil*     subscription  to  the  policy  seems  as- 
Iclt,  8  Str.  1180.,  the    signature    or     sumed  as  the  cause  of  action. 
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CHAR  VIL 


OF   THE  PLEAS. 


or  the  plea*.      FORMERLY  the  Only  plea  of  frequent  occurrence  in  actions 

on  policies  of  insurance  was  the  general  issue,  under  which 
the  defendant  was  enabled  not  only  to  dispute  every  fact 
alleged  in  the  declaration^  but  also  to  give  in  evidence  almost 
every  matter  —  such  as  illegality,  misrepresentation,  change 
of  voyage,  deviation,  breach  of  warranties,  unseaworthiness, 
&C.  —  which  went  to  disaffirm  the  contract,  or  to  discharge 
the  plaintiff's  demand  under  it.  (a) 
New  Rules  of  Now,  howcver,  the  New  Rules  of  Pleading  relating  to  this 
Pleading  as  to    matter  declare,  1.  "  That  the  plea  of  non  assumpsit  shall  ope- 

pleas  on  poll-  ^  r  r 

cies  of  insu-       rate  Only  as  a  denial  in  fact  of  the  express  contract  or  promise 

ranee 

alleged,  or  of  the  matters  of  fact  from  which  the  contract  or 
promise  alleged  mag  be  implied  hg  lawJ*^  (b)  And,  bg  wag  of 
example,  they  state,  that  in  an  action  on  a  jwlicy  of  in- 
surance the  plea  will  operate  as  a  denial  of  the  fact  of  the  sub- 
scription  to  the  alleged  policg  by  the  defendant ;  but  not  of 
the  interest,  of  the  commencement  of  the  risk,  of  the  loss, 
or  of  the  alleged  compliance  with  warranties.  The  rule 
further  provides,  "  That  in  every  species  of  assumpsit  all 
matters  in  confession  and  avoidance,  including  not  only 
those  bg  wag  of  discharge,  but  those  also  which  show  the 
transaction  to  be  void,  or  voidable,  in  point  of  law,  on  the 
ground  of  fraud  or  otherwise,  shall  be  specially  pleaded." 

(ci)  Marshall  on  Ins.  701,  702.  deed  in  point  of  fact  oit/y,  and  all  other 

(6)  Reg.   Gen.  Hil.  Term,  4  W.  4.  matters  must  be  speciallj  pleaded,  in- 

Pleadings  in  particular  actions ;  No.  1.  eluding  matters  which  make  the  deed 

assumpsit. — In  covenant  or  del^  (should  absolutely  void^  as  well  as  those  which 

the  action  on  the  policy  be  in  either  of  make   it  voidable,      Nmnqmam  indebi' 

those  forms),  the  rule  declares,  (No.  2.)  tatus  has  the  same  operation  as  non 

that  the  plea  of  non  est  factum  shall  assumpsit 
operate  as  denial  of  the  execution  of  the 


THE  GENERAL  ISSUE  SINCE  THE  NEW  BULKS. 

And^  by  way  of  instance^  again^  as  far  as  relates  to  policies  Oi 
of  insurance,  the  rule  specifies,  ^^  unseaworthiness^  misrepre- 
sentation^ concealment^  and  deviation  "  as  amongst  those  matters 
which  must  be  specially  pleaded. 

We  will  consider  briefly  the  decisions  that  have  taken 
place  both  as  regards  the  operation  of  the  general  issue,  and 
the  mode  of  pleading  specially  to  actions  on  policies,  since 
these  rules  were  framed ;  and  then  consider  the  subject  of 
payment  of  money  into  court. 

Sect.  I.  Of  the  Operation  of  the  General  Issue  as  pleaded 
to  Policies  of  Insurance  since  the  New  Rules. 

§  445.  When  the  rule  gives  as  an  illustration  of  the  effect  ^o 
of  non  assumpsit  when  pleaded  to  a  policy  of  insurance,  that  it  a  p 
dexues  the  subscription  to  the  alleged  policy  by  the  defend-  JJJ^ 
ant,  it  gives  this  merely  as  an  example,  and  does  not  mean  ^^ 
to  confine  the  effect  of  the  plea  to  a  simple  denial  of  the  fact  the 
rf niicription :  at  all  events,  it  does  not  limit  its  effect  to    *^' 
thit  of  merely  traversing  the  fact  of  the  defendant's  having 
nbBcribed  the  policy  on  which  the  action  is  brought^  but  of 
Us  Wing   subscribed   the   alleged  policy,  that  is,  such  a 
foSty  as  the  plaintiff  has  set  out  in  his  declaration :  it  denies, 
in  fiwt,  the  making  of  the  contract  declared  upon.     Hence,  if  A  i 
the  declaration  alleges  that  the  policy  was  ^^  caused  to  be  «*w 
«afe  hy  the  plaintiff y^  through  the  medium  of  certain  policy  {^®  \ 
brokers  (in  the  usual  form),  a  plea  traversing  the  fact  that  <Jec 
tfce  policy  was  "  caused  to  he  made  by  the  plaintiff  modo  et  am< 
fomi^  is  bad,  as  amounting  to  the  general  issue;  for,  as  ^^^ 
fttton  Parke  observed,  non   assumpsit,  pleaded  to  such  a 
declaration,  "puts  in  issue  not  merely  the  subscription  to  a 
policy  containing  the  particular  terms  alleged,  but  to  a  policy 
witferf  to  be  made  by  the  plaintiff  and  containing  those  terms.^ 
"A  contract,"  contended  his  lordship,  "imports  that  there 
ve  two  parties  to  it ;  a;nd  a  denial  of  the  contract  alleged  is  a 
^^nial  of  a  contract  with  the  plaintiff J^  (c) 

(r)  Sutherland  o.  Pratt,  1 1  Mccs.  &  Wcls.  296.     See  the  obscrrations  of 
tbtlctmcd  judge,  ibid.  314. 

4  N   4 
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Operation  of  On  the  samc  ground,  where  it  was  alleged  in   the  dc- 

^— '-^  claration  that  the  parties  actually  effecting  the  policy  had 

^ing'that^plr-  ^o^c  80  "  as  the  agcnts  for  the  plaintiff,  and  on  his  account, 

ties  actually  ef-  j^j^j  f^j,  jjjg  ^gg  ^nd  benefit ; "  and  that  they  were  persons 

fccting  the  po-  ? •  i.- 

licy  had  done  who  had  received  the  order  for,  and  effected,  the  policy  as  his 
forthcplahi-  agcuts  (in  the  common  form  under  28th  G.  3.  c  56.)  —  a 
**ff-'*  plea  traversing  this  allegation  modo  et  forma  was  held  bad, 

as  amounting  to  the  general  issue,  {d) 
So  a  plea  de-  Further,  non  assumpsit  puts  in  issue  the  consideration  given 

oflhe  pre-"'"*  ^7  ^^®  plaintiff  for  the  defendant's  promise,  as  weU  as  the 
mium.  promise   itself  (c):    now   the   consideration   for  the  under- 

writer's promise  is  the  premium :  hence  a  plea  denying  that  the 
plaintiff,  or  any  one  on  his  behalf,  had  ever  paid  the  premium, 
or  any  part  thereof,  to  the  defendant  modo  etformd,  as  alleged 
in  the  declaration,  was  held  bad,  as  amounting  to  non  as- 
sumpsit (/) 
London  and  By  1 1  G.  2.  c.  30.  s.  43.,  the  London  Exchange  and  the 

chamgc  As-  Royal  Exchange  Assurance  Companies  are  allowed  to  plead 
surance  Com-     ^^-^  debet,  ov  non  est  factum,  and  thereunder  ffive  the  special 

panies  arc  en-  '  ^  ^  ^      ^  ... 

titled  to  plead     matter  in  evidence  ;  and  the  plaintiff,  upon  issue  joined  on 

non  est  factum  ,         -  ,      -  .1        • 

and  nt/ rfc6c<  by  such  plcas,  may  recovcr  such  damages  as  the  jury  may,  on 
statute.  ^jjg  evidence,  think  him  entitled  to. 

Since   the   Reg.    Gen.    Hil.    T.  1  Vic,  the  words  "  by 
statute  "  must  now  be  inserted  in  the  margin  of  such  plea,  {g) 


Sect.  II.  Pleas  in  Denial,  —  Traverses. 

Pleas  in  denial.  §  446.  Of  coursc  it  Cannot  be  expected  that  any  thing 

—    raverbes.  jjj^^  ^  complete  enumeration  of  the  different  pleas  of  this  kind 

Every  material  ^j^j^|.  j^j^y^  hdQH  adopted  in  practicc  since  the  New  Kules  can 

the  declaration  hcrc  bc  givcu  2  it  wiU  bc  Sufficient  to  observe  that,  since  those 

ally  traversed,  rulcs,  cvcry  material  fact  alleged  in  the  declaration  which  the 

^s"^uted  *°  ^^  defendant  may  desire  to  have  the  opportunity  of  contesting 

(ff)  Redmond  p.  Smith,  7  Man.  &  (/)  Sutherland  v,  Pratt,  11  Mees. 

Gr.  457.  &  VVels.  296. 

(e)  Bennion  p.  Davison,  3  Mees.  &  (fz)  See  ace.  Hills  t>.   London  Ass. 

WcKs.  179.  Comp.,  5  Mees.  &  Wels.  569. 
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on  the  trial  must  be  specifically  traversed  modo  et  forma :  a  Pleas  in  dcniaL 

^j».«i*i«i/»  T  •       — Traverses. 

few  of  the  pljsas  in  dcmal  oi  more  ordinary  occurrence  m 

practice  are  here  mentioned. 

1.  Denial  that  plaintiff  was  interested  at  the  time  of  loss :  —  i.  Denial  that 
As  we  have  seen,  the  declaration  must  always  contain  an  fnterestedat 
averment  of  interest;  and  if  this  is  meant  to  be  disputed,  it  ^"neofloss. 
must  be  traversed  modo  et  forma  as  alleged,  {h)     This  is  the  Cases  in  which 
proper  mode  of  pleading  when  the  defendant's  case  is,  that  terest,  as  al^ 
the  party  or  parties  in  whom  the  interest  is  alleged  in  the  ^^s^^* "  ***?    . 

r       'f  ^  o         ^  pniper^moue  of 

declaration  either  never  had  any  insurable  interest  in  the  pleading. 

subject  of  insurance,  or  had  parted  with  their  interest  before 

the  lass. 
Thus,  where  a  declaration  on  a  policy  on  profits  alleged  Case  in  which 

''that  the  plain tifis  were  interested  in  the  profits  to  arise  and  est  passed  to 
be  made  from  the  sale  and  disposal "  of  a  quantity  of  palm  ^^^^,^1"^*''' 
oil;  and  the  defendant's  case  was,  that,  there  having  been  which  the  pro- 
only  a  verbal  agreement  for  sale  of  the  oil  to  the  plaintiffs,  to  accrue, 
they  had  no  insurable  interest  in  the  profits  to  be  derived 
tkerefrom  —  it  was  held   that   this   defence   was   properly 
nised  by  a  plea  denying  that  plaintifis  were  interested  in  the 
profits  to  be  made  by  the  sale  of  the  oil  modo  et  forma,  (i) 

Again,  where  the  declaration  "  alleged  "  that  Page,  Cham*  Casc  where  one 
berlain,  and  Banks  were,  during  the  risk,  and  until  and  at  the  ^1^1^^^!^ 
time  of  lossy  interested  in  the  ship  to  the  amount  insured ;  *^«y  ^^^  »"^"'- 
and  the  point  of  defence  was,  that  Page,  before  the  loss, 
bad  parted  with  his  third  share  in  the  ship  to  Banks,  and 
hereby  put  an  end  to  his  interest  in  the  policy  —  this  de- 
fence was  given  under  a  traverse  "  that  Chamberlain,  Page, 
ond  Banks  were  interested  in  the  ship  during  the  risk,  modo  et 

To  a  declaration  on  a  policy  "  lost  or  not  lost,"  for  an  That  damage 
a?erage  loss  on  goods,  it  is  no  answer  to  plead  that  the  goods  ^cn^^a  before 
were  so   damaged  as   alleged  in  the  declaration  before  the  plaintiff  was 

•  .711  •  '       1  ,\  interested,  is 

plaintiff  acquired  or  had  any  interest  in  them.  (A)  no  answer  on 

a  policy,  **  lott 
or  not  lo9t,** 
(A)  Mills  V.  Campbell,  2  Y.  &  C.         (j)  Powles  v.    Innes,   1 1   Mces.  & 
389.  Wcls.  10. 

(t)  Stockdale  v.  Dunlop,  6  Mecs.  &         (k)  Sutherland  v.  Pratt,  1 1  Mees. 
WcU  'J2^.  &  Wels.  2;?(>.  8th  plea.     For  a  general 
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Denial  that 
loss  was  by  a 
peril  insured 
against,  under 
the  general 
sweeping 
clause,  **  all 
perils  losses, 
misfortunes. 


Pleas  in  denial.       2.  Denial  that  Loss  or  Damage  took  place,  as  alleged^  or 

-    —  was  caused  hy  any  Peril  insured  against :  —  The  defendant, 

either  that  loss  ^  WO  have  already  seen,  has  a  good  answer  to  the  action,  if 

a^ff^*"or  b^  he  can  prove  that  the  loss  did  not  take  place,  as  alleged  in 

one  of  the  risks  the  declaration ;  he  frees  himself  from  all  liability  on  the  pohcy, 

insured  against. 

if  he  can  show  that  the  cause  of  loss  was  not  one  of  the  perib 
insured  against ;  accordingly,  he  may  traverse  either  or  both 
of  these  propositions,  as  may  best  suit  the  real  nature  of  his 
defence. 

Thus,  where  the  loss  alleged  in  the  declaration  was  that 
the  ship  was  bilged,  and  rendered  innavigable  by  the  breaking 
of  tackle  in  getting  her  out  of  a  dock  where  she  had  been  re- 
paired,  the  defendants,  under  a  traverse  of  the  allegation  of 
loss,  modo  et  forma,  were  allowed  to  contend,  that  such  a  loss 
as  described  in  the  declaration  was  not  comprised  under  the 
general  and  sweeping  clause  of  the  policy,  "  all  other  perils, 
losses,  and  misfortunes.**  (/) 

Where  the  declaration  alleged  a  total  loss  "  by  perils  and 
dangers  of  the  seas,  and  other  perils,  losses,  and  misfortunes, 
insured  against  by  the  said  policy,"  and  the  plea  traversed 
this  allegation  modo  et  formd,  the  defendant  was  allowed  to 
contend  under  such  plea,  that  the  loss  was  the  result,  not  of 
perils  of  the  seas,  nor  any  perils  insured  against ; '  but  of  the 
negligent  mode  of  loading  the  cargo,  (m) 

It  may  be  observed,  that  this  defence  can  never  be  success- 
fully established,  when  it  appears  (as  will  almost  always  be 
the  case)  that  the  proximate  cause  of  loss  was  the  perils  of 
the  sea. 
Query,  whether       In  onc  casc  defendants,  under  a  traverse  that  the  ship  was 
loss  was  caused   lost,  modo  ct  fonua,  as  alleged  in  the  declaration,  attempted 
hy  unscawarthi:   ^^    j^^  cvidcncc  tending  to  show  that  the  real  cause  of  loss 
be  given  under    was  unseawor thine ss :    but,  as  the  seaworthiness  of  the  ship 

a  general  de-  * 

nial  of  the  loss 
as  alleged  ? 


Evidence  that 
loss  arose  from 
negligent  load- 
ing may  be 
given  under 
this  traverse- 


form  of  plea  denying  Interest  on  goods 
at  time  of  loss,  sec  Pearson  on  PI. 
p.  336. ;  and  see  note  as  to  the  form 
of  plea  when  the  interest  is  laid  **  in 
A.,  n.,  C,  or  D.,  or  some  or  one  of 
them."     Ibid,  note  (y). 


(/)  Dc  Vaux  r.  J'Ansen,  5  Bingh. 
N.  C.519. 

(m)  Redman  p.  Wilson,  14  Mces.  & 
Wels.  476. 
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had  been  admitted  by  an  express  clause  in  the  policy,  the  Picas  in  denial. 

jury  were  held  to  have  been  rightly  directed  to  throw  this 

evidence  out  of  their  consideration  (n)  :  as  the  New  Kulcs 

expressly  require  that  unseaworthiness  should  be  specially 

pleaded^  it  would  not,  it  is  apprehended,  be  competent  to  the 

defendant  to  rely  upon  it  in  any  case  as  a  defence  under  a 

general  traverse  that  the  loss  was  caused  as  alleged,  (c?) 

3.  Denial  that  tlie  Goods  were  loaded  on  board,  Sfc. :  —  3.  Denial  that 

IFOOuS  wcr6 

If  the  policy,  as  is  generally  the  case,  expresses  that  the  loaiied  on  board 

risk  on  ffoods  is  "  to  begin  from  the  loading  thereof  on  board  ^^^  *'*^  forma. 

the  ship,"  such  policy  will  only  attach  on  goods  loaded  on 

board  at  the  terminus  a  quo,  or  port  of  loading,  named  in  the 

policy :  if  it  expresses  that  the  risk  is  to  begin  "  from  the 

loading  of  them  on  board  the  ship  at  any  named  place,"  it  will 

only  attach  on  goods  loaded  on  board  there. 

If  the  defendant's  case  is,  that  the  goods  were  not  thus 
loided  on  board,  he  should  deny  the  allegation  in  the  policy 
that  the  goods  were  loaded  on  board  modo  et  forma. 

If  his  case  is,  that  though  the  goods  were  so  loaded,  yet  Denial  that 
they  were  not  intended  to  be  carried  on  to  the  port  of  de-  iootie<l  on  board 
sdnation,  then  he  should  deny  that  the  goods  were  loaded  ***'  '**  ^oya^e. 
on  boarder  the  voyage.  (;;) 

This  mode  of  pleading  will  be  found  useful  in  policies  on  Useful  in  ac- 
freight,  when  there  is  reason  to  believe  either  that  none  of  policies.  ^'^ 
the  goods,  or  only  part  of  the  goods,  were  actually  shipped 
on  board  at  time  of  loss,  (q) 

4.  Denial  that  any  Goods  were  contracted  for,  §'c.,  at  time  ^'  Denial  (lo  a 
^ifLoss: — Although  none  of  the  goods  were  actually  shipped  a  freight  po- 
on  board  at  the  time  of  loss,  yet,  if  at  that  time  they  were  g^a^^twe"^ 
<»ntracted  for,  and  ready  to  be  so  shipped,  the  policy  on  the  contracted  for, 
freight  which  is  to  arise  from  their  carriage,  attaches :  if  the  of  io^. 
defendant's  case  is,  that  there  was  no  legal  contract  for  the 

(«)  Parfitt  V.  Tliompson,  13  Mecs.  (q)  As  to  the  law  where  only  ])art 

&  Welt.  392.     Phillips  t;.  Nairne,  16  of  the  goods  are  put  on  board,  Foxbea 

L  J.  C.  PI.  194.  S.  P.  r.  Aspinall,  13  East,  323.    Where  none 

(o)  See  ibid.  put  on  board,  but  all  contracted  for, 

ip)   See  case  in  which  both  pleas  Dc  Vauz  o.  J*Ansen,  5  Bingh.   N.C. 

were  allowed  togclh»;r,  Rcid  r.  Ilew,  519. 
2  Dowl  P.  C.  N.  S.  543. 
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5.  Denial  of 
compliance 
with  express 
warranties. 


Pleas  in  denial,  goods  at  the  time  of  loss,  he  may  nuse  such  defence  under  a 

1_  denial,  that  goods  at  that  time  were  procured  or  contracted 

for  as  alleged  in  the  declaration,  (r) 

5.  Denial  of  Compliance  with  Warranties:  —  The  de- 
claration, as  wc  have  already  seen,  must  allege  compliance 
with  every  warranty  expressed  in  the  policy ;  and  the 
defendant  was  formerly  permitted  to  give  evidence  of  non- 
compliance under  the  general  issue :  there  can  now,  however, 
be  no  doubt,  that,  if  he  means  to  rely  upon  this  defence,  he 
must  plead  it  specially  in  the  form  of  a  denial  of  the  com- 
pliance with  the  warranty,  as  alleged  in  the  declaration,  modo 
etformd;  for  the  New  Rules,  as  to  this  point,  expressly  declare 
that  non-assumpsit  shall  not  operate  as  a  denial  ^^  of  the  al- 
leged compliance  with  warranties.'' 

If  the  defence  be  that  the  policy  was  made  subject  to  a 
condition  that  has  not  been  complied  with,  and  is  not  set  out 
in  the  declaration,  the  non-compliance  with  such  condition 
should  be  pleaded  in  confession  and  avoidance,  {s) 


Sect.  II,   Of  Pleas  in  Confession  and  Avoidance. 


Of  pleas  in 
confession  and 
aroidaiice. 

What  defences 
roust  be 
pleaded  by 
way  of  confes- 
sion and  avoid- 
ance. 


The  cases  of  "  unseaworthiness^  ynisrepresentation,  conceal* 
menty  and  deviation,''  pointed  out  by  the  rule,  are  only  men- 
tioned as  illustrations,  and  by  no  means  comprise  every 
matter  which  must  be  specially  pleaded,  by  way  of  confes- 
sion and  avoidance,  to  a  policy  of  insurance. 

We  will  select  some  instances  from  the  course  of  English 
jurisprudence  since  these  rules  became  imperative  on  tlie 
courts,  in  order  to  show  the  modo  in  which  these  defences 
ought  to  be  framed,  referring  the  reader  for  the  forms,  either 
to  the  reports  themselves,  or  to  works  professedly  devoted  to 
the  subject  of  pleading. 


(r)  See  form  of  pica  to  this  effect  in  subject  to  a  condition  that  fthip  was  to 

De  Vaux  c.  J^Ansen,  5  Bingh.  N.  C.  be  surreyed,  and,  if  repairs  found  ne* 

519.  ccssary  on  sunrey  were  not  doae»  in- 

(«)  See  form  of  plea  setting  up  as  a  surance  was  to  cease.     Stewart  v.  Wil- 

dcfcnce  that  the  insurance  was  made  sou,  12  Mecs.  &  Wela.  11. 
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Abt.  1.  Plea  of  Unseaworthiness. 

§  447.  The  implied  warranty  of  seaworthiness  relates,  as  we  Plea  of  unseo- 
have  elsewhere  seen,  even  in  a  time  policy,  solely  to  the  com-  arising  after 
mencement  of  the  risk :  any  plea,  therefore,  setting  up  as  a  roe„t**^™he  *^ 
defence  miseaworthiness,  accruing  or  caused  in  the  course  of  "sk  is  no  de- 
the  voyage,  will  be  bad  (as  it  seems)  on  general  demurrer  (^) : 
the  only  exception,  perhaps,  being  in  those  cases  where  it  is 
necessary,  for  the  safe  navigation  of  the  ship,  that  she  should 
have  a  pilot  in  going  out  of  any  intermediate  port  in  the 
course  of  the  voyage,  where  pilots  are  kept  and  required  to 
be  taken  on  board,  and  she  is  lost  in  consequence  of  not 
taking  one.  {u) 
To  a  declaration  on  a  time  policy,  alleging  a  total  loss  by  ^''^y*  whether 

,  a  plea  alleffinff 

perils  of  the  seas,  the  defendant  pleaded,  that  during  the  time  the  loss  to  have 

/or  which  the  ship  was  insured,  and  before  the  loss,  the  ship  unsea^orthi-  ^ 

was  damao^ed  and  unsea worthy ;  but  by  reasonable  care,  and  "««■»  o'^ing  to 

the  gross  negli- 

ot  mall  costy  compared  with  her  value,  she  might  and  ought  to  gencc  of  plain- 
hm  been  by  the  plaintiff  repaired  and  rendered  seaworthy ;  yet  j|g  harin^o- 
the  plaintiff,  "  loell  knowing  the  premises,^^  did  not  repair,  &c.,  ^^^f  ^****  '^- 
hd  the  remained  unseaworthy  till  the  time  of  the  loss:  this  plea  done  at  a  small 
was  demurred  to  on  the  sole  ground  that  it  did  not  aver  the  to^h^hip? 
fott  to  have  been  caused  by  the  neglect  to  repair :  and  on  that  ^*!"®  ^^^  ""*" 
gnmnd  the  court  held  it  clearly  bad ;  but  intimated  also,  that,  be  a  good  plea, 
even  apart  from  this,  it  would,  at  all  events,  have  been  bad  :      "^^  ^^^ 
!•  for  not  averring  that  the  failure  to  repair  was  owing  to 
S^^oss  negligence  on  the  part  of  the  plaintiiF;  2.  for  not  show- 
ing with  sufficient  distinctness  that  the  plaintiff  knew  the 
damaged  state  of  the  ship,  and  the  possibility  of  repairing  her 
at  comparatively  small  cost,  (v) 

It  appears,  however,  very  doubtful,  from  the  more  recent 
cases,  whether,  even  with  these  additional  averments,  the 
plea  could  have  been  supported,  the  efTect  of  these  cases 

(0  DixoD    V.    Sadler,    5    Mees.    &  7  Ad  &  £11.  40.    Phillips  o.  I Icadlam 

Wels.  405.     8  Mees.  &  Wels.  895.  1  B.  &  Ad.  380. 

(«)  See  the  observations  of  Patte-         ^v)  Hollingsworth    v.    Drodrick,    7 

100,  J.,  in  Ilollingswurth  v.  Urudrick  Ad.  &  £11.  40. 
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Unseaworthi-     bcing,  that  imscaworthincss,  arising  after  the  commencement 

^^ of  the  risk,  though  occasioned  by  the  fault  of  the  master,  and 

distinctly  shown  to  be  the  remote  cause  of  loss,  is  no  answer 

to  an  action,  even  on  a  time  policy,  where  the  proximate 

cause  of  loss  is  perils  of  the  sea. 

A  plea  that  Thus,  in  an  action  on  a  time  policy,  in  which  the  loss  was 

sbnedTby  un*     aUcgcd  in  the  declaration  to  be  by  i)erils  of  the  seas,  the  plea 

seaworthineM,    admitting  the  loss  to  be  caused  as  laid  in  the  declaration, 

arisin;^  from  *7 

the  wilful  (but  averred  it  to  have  been  occasioned  by  the  wilful  (but  not 
misconduct^of  barratrous)  act  of  the  master  in  heaving  ballast  overboard 
the  master  while  the  ship  tcas  at  sea  under  the  policy,  whereby  she  was 

during  the  pe-  ^  ^  ^     '^J  •' 

riod  of  the  risk  rendered  unseaworthT/y  &c.  The  replication  traversed  that 
non  obstante  the  loss  was  SO  occasioned  as  alleged  in  the  plea,  mode  et  forma : 
veredicto,  ^  vcrdict  having  been  entered  for  the  defondant  on  this  issue, 

the  court,  after  argument,  set  it  aside,  and  ordered  judgment 
to  be  entered  for  the  plaintiff,  non  obstante  veredicto,  on  the 
ground  that  the  plea  was  bad  in  substance,  as  the  defence  it 
substantially  set  up  —  viz.  unseaworthiness,  occasioned  by  the 
wilful  misconduct  (not  amounting  to  barratry)  of  the  plain- 
tifTs  agents,  after  the  commencement  of  the  risk  —  was  no 
answer  to  the  action,  (w) 
Proper  form  of  The  proper  form  of  plea  appears  to  be  that  given  by  Mr. 
P**^  Pearson  (ar),  or  that  which  was  employed   in  the   case   of 

Do  Vaux  V.  J'Ansen,  viz.  "  That  the  said  ship  was  not,  at 
the  time  of  the  commencement  of  the  risk  insured  against 
by  the  said  policy  in  the  declaration  mentioned,  seaworthy," 
concluding  with  a  verification,  (y) 
Plea  of  non-  1°  Stewart  r.  Wilson  will  be  found  the  form  of  a  plea 

compliance         which,  mutatis  mutandis,  may  be  found  practically  usefuL 

with  the  orders  .  n  n      > 

of  managing  setting  up  as  a  dcfcncc,  by  way  of  confession  and  avoidance, 
un  erwn  ers  o    ^j^^^  ^^  plaintiff  had  not,  after  due  notice,  complied  with  an 


an  msurance 


association,  order  by  the  managing  underwriters  of  a  mutual  insurance 

wherehy  ship,  ^     ^  . 

by  the  rules  of  association,  to  get  certain  stores  and  repairs  which,  in  their 

'  judgment,  they  deemed  necessary,  and  without  which  it  was 


was  unsea- 
worthy.  • 


{^w)  Dixon   V.   Sadler,   .6   Mees.    &  also   Redman  v.  Wilson,   14  Mees.  & 

Wels.  405.,  affirmed  in  error,  8  Me^  Wels.  476.  See  other  forms  in  Chitty's 

&  W^cls.  895.,  and  followed  in  Redman  Pleading. 

V.  Wilson,  14  Mees.  &  Wels.  476.  (y)  De  Vaux  o.  J'Ansen,  5  Bingb. 

(x)  Pearson  on  Pleading,  338.    See  N.  C.  519. 
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provided,  by  one  of  the  rules  of  tlic  association,  that  the  ship  Unscaworthi- 

should  not  be  insured:    the  issue  raised  was,   whether  the 

failure  to  provide  such  stores  and  repairs  made  the  insurance 
void  by  the  rules  of  the  association ;  and  the  court  held  that 
it  ^d,  as  the  ship,  without  such  stores  and  repairs,  must  be 
held  unseaworthy,  on  the  true  construction  of  the  rule,  (r) 

Abt.  2.  Pleas  of  Misrepresentation  and  Concealment. 

\  448.  If  the  defence  relied  on  be  misrepresentation^  the  plea  Substance- of 
eliould  state  concisely — 1.  The  nature  of  the  misrepresent  a-  p*^**  ^^erc  the 

•'  *  defence  is  ini<- 

tion  as  actually  made ;  2.  That  defendant  was  induced  thereby  represetttatiam, 
to  subscribe  the  policy;  3.  That  plaintiff,  at  the  time  of  making 
the  representation,  knew  it  to  be  false ;  and,  4.  Made  it  with 
the  fraudulent  intent  to  deceive,  &c.  (a) 

Where  the  defence  is  the  concealment  of  a  material  fact.  Where  the  de- 
the  plea  should  in  substance  allege— 1.  The  truth  of  the  l^"'*^"*^' 
fact  as  it  really  was ;  2.  That  such  fact  was  material  to  the 
riak;  3.  That  it  was  within  the  knowledge  of  the  plaintiff 
when  he  effected  the  policy;  4.  That  he  wrongfully,  im- 
properly, and  fraudulently,  concealed  it  from  the  defendant,  (ft) 

Picas  adapted  to  the  following  state  of  facts  will  be  found  Rerercnce  to 
in  the  Reports.  fo^rfpL^' 

1.  Concealment  of  time  when  a  missing  ship  was  last 
«cen.(c) 

2.  Concealment  of  time  when  a  missing  ship  sailed,  and 
also  positive  misrepresentation  as  to  the  same  fact,  (d) 

3.  Concealment  of  the  date  of  a  bill  for  ship's  disburse- 
ments drawn  by  the  captain  of  a  missing  ship  at  her  port 
of  departure  the  day  before  she  sailed,  {e) 

W  Stewart  »   Wilson,  12  Mees.  &         (rf)    Mackintosh    v,    Marshall,    11 

Welt.  11.  Mees.    &   Wels.  116.     Both  grounds 

(a)  See  form  in  Mackiptosh  r.  Mar-  of  defence  were  compnscd  in  the  same 

■ball,  11  Mees.  &  Wcls.  116.  plea  :  query,  whether  on  this  ground  it 

(&)  See  the  observations  of  Mr.  Baron  might  not  have  been  open  to  special 

AUenon  in  Elkin  v.  Jansen,  1 3  Mees.  demurrer. 

*  Wels.  664.     And  see  there  Form  of        (c)  Elkin  v,   Jansen,   13   Mees.   & 

Plea.  Wcls.    655,       This  seems  a  carefully 

(e)  Westbury  ».  Abcrdein,  2  Mees.  drawn    and  useful  form  mutatis    imt- 

&  Wdi.  267.  tandis. 
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PLEAS 


"  Deviation  " 
comprises 
every  change  of 
risk. 


Form  of  plea 
adapted  to  an 
ordinary  case 
of  deviation. 


The  pleas  in 
Hamilton  v, 
Shedden. 


Change  of  risk 
by  tranship- 
ment 


Art.  3.  Plea  of  Deviation,  Change  of  Risk,  and  Abandonment 

of  the  Voyage  insured. 

§  449.  Under  the  general  word  deviation,  as  we  have  already 
seen,  are  comprised  all  those  matters  which  discharge  the 
underwriter  by  varying  the  risk. 

Thus,  not  only  deviation  (in  the  more  confined  sense  of  the 
term),  but  all  unreasonable  delay,  unwarrantable  trading,  or 
other  acts  that  vary  the  risk,  must  be  specially  pleaded :  and 
80  must  the  abandonment  of  the  original  voyage  insured, 
either  by  giving  up  all  thoughts  of  proceeding  to  the  specified 
port  of  destination,  or  by  engaging  in  an  intermediate  voyage 
inconsistent  with  the  objects  of  the  policy,  though  with  an 
ultimate  intention  of  afterwards  proceeding  to  the  terminus 
ad  quern. 

The  form  of  plea  given  by  Mr.  Pearson  seems  well  adapted 
to  the  case  of  an  ordinary  deviation,  in  the  more  proper  and 
limited  sense  of  that  word.  (/) 

Forms  will  be  found  in  the  Reports  adapted  to  the  follow- 
ing states  of  facts :  — 

1.  Case  in  which  a  ship,  insured  for  the  African  trade, 
with  liberty  to  be  employed  as  a  tender,  while  out  there, 
sailed  away  for  another  port,  and  also  delayed  thirteen  months 
before  commencing  her  homeward  voyage,  on  which  she  was 
lost  with  her  homeward  cargo.  The  action  was  for  a  total 
loss  of  the  homeward  cargo  by  the  perils  of  the  seas :  of  the 
two  material  pleas,  the  third  set  up  as  a  defence  that  there 
had  been  an  abandonment  of  the  voyage,  and  the  fourth,  that 
the  ship  had  delayed  an  unreasonable  time,  (g) 

2.  Case  in  which  goods,  under  a  policy  containing  no 
liberty  of  transhipment,  were,  during  the  risk,  and  before 
the  loss,  transhipped  into  another  vessel,  whereby  the  risk 
was  varied.  (A) 


(/)  Pearson  on  Pleading,  338. 
Form  7. 

(ff)  Hamilton  p.  Shedden,  3  Mces. 
&  Wels.  50.  See  also  n  plea  of  un- 
reasonable delay  in  Phillips  v.  Irving, 


7  Man.  &  Gr.  325.  (Case  of  9erkimg 
ship  delaying  nine  months  at  Bombay 
waiting  for  rtmunerative  freighii), 

(h)  Bold  V.  Rotherham,  15  H  J. 
Qu.  B.  279. 
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If  the  case  be  that  the  voyage  was  changed  ab  initio^  the   Deviation  and 

1  1111        1  1         !•  .11  !•/*»  n  change  of  risk, 

plea  should  be  that  the  ship  sailed  on  a  different  voyage  trom         ..  _   

that  described  in  the  policy.  anothw-°" 

voyage. 

Art.  4.  Pkas  that  Risk  had  not  commenced  or  Jiad  terminated 

before  the  Loss. 

$  450.  K  the  defence  be  that  the  risk  has,  under  the  cir-  Defence  tliat 
cumstanoeSy  never  commenced,  or  (what  is  the  same  thing)  never*atuched 
that  the  policy  has  never  attached  on  the  subject  of  insurance,  "?"^^  ^  "P?- 
this  must  be  specially  pleaded,  not,  however,  by  way  of  con-  by  way  of 
fession  and  avoidance,  but  by  way  of  denial ;  for  though  the 
dedaration  on  the  policy  docs  not  always  contain  any  formal 
and  expUcit  allegation  to  this  effect,  yet  it  is  matter  neces- 
auily  implied  therein,  (i) 

A  plea  of  this  kind  will  frequently  be  found  useful  in  Such  plea  uie- 
poBcies  on  freighty  in  order  to  raise  the  question,  whether  ©n  Frtight. 
the  risk  has  attached,  in  cases  where   the  loss  takes  place 
before  all  the  goods  are  loaded  on  board,  {j) 

Where,  on  the  other  hand,  the  defence  is  that  the  risk  on  Defence  that 
the  sabject  of  insurance  had  terminated  before  the  loss,  this  ^xeA^  before 
ihould  be  pleaded  by  way  of  confession  and  avoidance.  !*^  should  be 

*  •'  •'  in  confetnou 

A  form  of  plea  to  this  effect  will  be  found  in  the  case  of  and  awidanee, 
01i?er8on  o.  Brightman,  where  the  defence  .was,  that  the 
liflk,  under  a  policy  on  goods,  had  determined  by  the  goods 
being  landed  before  the  loss  at  a  place  which  had  been  sub- 
stituted by  agreement  as  the  final  port  of  destination  in  lieu 
rfthat  originally  intended  (A) 


Art.  5.  Plea  of  Illegality. 

{  451.  Illegality  of  the  trading,  or  voyage,  must  be  specially  Illegality  of 
pleaded  by  way  of  confession  and  avoidance :  as  to  the  mode  Ir2Sg*niuit 
of  pleading  when  the  illegality  reliwl  on  consists  in  a  con-  ^^5!^*"^ 

0)  See  as  to  this  Stephen  on  PI.         (A)  Olivcrson  v,  Brightman,  15  L. 
2*0-  <lli  ed.  J.  Qu.  B.  274.  and  note  the  form  of 

0)  See   accordingly   De   Vaux   r.     replication  there  adopted.     Sec  atit^, 
^Amen,  5  Bingh.  N.  C.  519.,  where 
^  iccoiid  plea  ii  of  this  kind. 

40 
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Illegality  of  travcntloii  to  the  express  provisions  of  an  act  of  parliament 
tniding  must  (^^  tlic  casc  of  Redmond  v.  Smithy  in  which  it  was  held,  that 
be  specially        ^  non-conipliance  with  the  provisions  of  the  Merchant  Sea- 

pleadcu.  *  * 

men's  Act  (5  &  6  W.  4.  c  19.  s.  2.),  by  not  having  a  written 

agreement  with  the  seamen,  signed  by  the  master^  as  required 
by  the  act,  was  not  such  an  illegality  as  to  make  the  contract 
of  insurance  void,  and  therefore  that  a  plea  alleging  the 
voyage  to  be  illegal  on  that  ground  was  bad  on  general 
demurrer  (/) :  a  plea,  under  the  second  section  of  the  Naviga- 
tion Act  of  3  &  4  W.  4.  c.  54.,  was  held  bad  on  special 
demurrer,  on  the  ground  that  the  goods,  whose  importation 
was  relied  on  as  illegal  under  that  section,  were  not  amongst 
the  enumerated  articles,  which  are  alone  prohibited,  (m) 


Art.  6.  Pleading  Usages  of  Trade^  Customs  of  Lloyd! Sy  Sfc^ 

Uwges  of  trade  Siucc  the  Ncw  Rulcs,  any  defence  turning  on  the  usages  of 
Lloyd's  must  trade,  customs  of  Lloyd's,  &c.,  must  be  specially  pleaded.  The 
^  *dod"^^^       following  precedents  in  the  Reports  will  be  found  of  practical 

utility:  — 

Stewart  o.  1*  Plcas  setting  out  the  usage  of  Lloyd's  as  to  settlement 

&*Wei8!"2U  of  losses  in  account,  as  between  brokers  and  underwriters. (w) 
Milward  r  ^*  -^^^^  *o.  a  declaration  by  shipowners  against  under- 

Hibbert,  s  Qu.  writer  for  his  proportion  of  a  loss  sustained  in  having  to  pay 

general  average  contribution  on  goods  jettisoned,  setting  up 
a  custom  of  London  that  the  owner  of  goods  carried  on  deck 
should  not  receive  any  contribution  from  the  shipowner  in 
case  of  their  jettison ;  and  also  that  the  underwriters  on  ship 
should  not  be  liable  to  make  good  any  general  average  con- 
tribution paid  by  the  shipowner  under  such  circumstances,  (o) 
Gould  V,  Where  the  declaration  alleged  a  custom  of  the  particular 

BirT^h!  N  C  t^adc,  that  goods  of  the  kind  jettisoned  should  be  carried  on 
134.  deck,  and  the  plea  admitted  such  custom  as  alleged^  but 


(/)  Redmond  r.    Smith,  7  Man.  &  (n)  Stewart  p.  Aberdein,  4  Mee&  & 

Gr.  457.     See  Form  of  Plea.  Wels.  21 1.     A  very  useful  fonn. 

(m)  Thompson  r.  Irving,  7   Mccs.  (o)  Milward  r.  Ilibbert,  3  Qu.  B. 

&  Wels.  367.     See  Fonn  of  Flea.  12a 
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denied  that  there  was  any  custom  to  pay  general  average  on  Usages  and 
8uek  goods  when  so  carried,  this  plea  was  held  bad  on  special  ijoydv^  ° 


demnrrer,  as  putting  in  issue  a  conclusion  of  law  necessarily 
resdlting  from  such  custom,  in  fact,  as  was  alleged  in  tlie 
declaration,  (ji) 

Abt.  7.  FleeLj  in  Cases  of  double  Insurance^  of  Recovery  under 

another  Policy  to  the  full  Amount. 

§  452.  Formerly,  under  non-assumpsit,  the  defendant  might 
show  that  plaintiff  had  already  recovered  to  the  &11  amount 
against  the  underwriters  on  another  policy  effected  on  the 
same  interest,  and  for  the  same  risk,  and  to  whom  the  defend- 
ant had  been  compelled  to  pay  a  proportionable  contribution 
on  the  sum  by  him  insured :  since  the  New  Rules  this  defence 
must  be  specially  pleaded,  {q) 

Am.  8.  Plea  of  Payment^  or  Accord  and  Satisfaction,  by 
Settlement  of  Losses  in  Accourit,  according  to  the  Usage  of 
Lhyd!s. 

§453.  We  have  elsewhere  seen,  when  and  under  what  Payment  by 
limitations  the  settlement  of  a  loss  in  account  between  the  »«"^®'"«"*  "> 

aceount. 

OToker  and  underwriter,   will  be  a  defence  to  an   action  Staiuteof 

hronght  by  the  assured  on  the  policy  against  the  latter,  (r)   L 

Where  such  settlement  in  account  is  set  up  by  the  underwriter 
&fl  a  defence,  either  as  a  payment,  or  as  an  accord  and  satis- 
&ctioD,  the  custom  must  be  fully  set  out  in  the  plea,  and  the 
whole  facts,  as  to  the  adjustment,  &c.  specially  stated :  a  very 
useful  precedent  of  both  kinds  of  pleas  will  be  found  in  the 
caac  of  Stewart  v.  Aberdein,  in  which  evidence  having  been 
given  of  plaintiff's  cognizance  of  the  custom,  the  defence 
raised  by  the  pleadings  was  held  a  good  bar  to  the  action,  {s) 

(p)  Gould  V.  Oliver,  4  Bingh.  N.C.  from  the  case  of  Fisk  v  Mastcrman,  8 

134.     See  also  the  pleadings  in  8.  C.  Mees.  &  Wels.  165. 
2  Man.  it  Gr.  208.     S.  C.  2  Scott's         (r)  Part  I.  Chap.  V.  Sect.  I.  Art.  4. 

N.  R  263.  pp.  129—136. 

(9)  The  pleader  may  derive  assist-         (»)  Stewart  v.  Aberdein,  4  Mees.  & 

inee  in  the  preparation  of  such  plea  Wels.  211. 

4o  2 
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Art.  9.  PUas  of  the  Statute  of  Limitationsy  Tender y  and 

Set-off. 

Plea  of  the  §  454.  The  plea  of  the  Statute  of  Limitations  is  in  the 

Limitations.       Same  form   in  actions  on  policies  as  in  other  actions  of 

assumpsit. 

It  was  ruled  by  Lord  EUenborough^  that  where  the  master 
barratrously  procured  the  ship  to  be  condenmed  and  sold  in 
a  vice-admiralty  court  abroad,  the  Statute  of  Limitations  began 
to  run  on  the  policy  in  respect  of  the  loss  thus  occasioned^ 
from  the  time  when  the  captain  delivered  up  the  ship  and 
devested  himself  of  the  possession  under  the  sale,  (f) 
Pleaof  teDder.        Precisely  the  same  rules  tliat  apply  to  the  plea  of  tender 

generally,  are  applicable  to  it  when  pleaded  to  a  policy  of 

insurance,  (u) 

Where  piaiDtiff      Thus,  where  the  amount  of  the  sum  due  from  the  defendant 

demandTof        ill  ^n  actiou  on  a  policy  for  his  contribution  to  the  loss,  as 

unequ^  ^  member   of  an   associated  company  of  shipowners,^  was 

amouDt  against  xr      j  r  ' 

several  mem.  3/.  2s.  9d,  I  it  was  held,  that  an  offer  made  by  the  agent  of 
tual  shipping  all  the  shipowners  to  the  plaintiff,  to  pay  400Z.  lis.  Id,  in' 
^Hh^defcndU  /"''  ^^^  ^^®  entire  claim  on  the  policy,  did  not  support  a 
ant  is  one,  an  plea  that  defendant  had  tendered  the  3/.  2s.  9rf.,  although 
whole  sum  due  it  appeared  that  the  agent  had  explained  to  plaintiff's  attor- 

dudingde'fend-    ^^7  *^**  ^^'  ^^'  ^^'^  P*^  ^^  *^®  ^^^^'  ^^^'  ^^'   W*®    ^^    «^ 

ant's  share,  m     count  of  defendant,  and  in  full  for  plaintiff's  demand  aeainst 

full  of  all  de-  .  *^  r  -^ 

mands.  will  not  him ;  but  it  further  appeared,  that  the  party  to  whom  the 
of  teide*  of^  agent  had  made  this  representation,  could  not  have  taken  the 
defendant's        3/,  2s.  9rf.,  for  the  agent  said  he  tendered  the  400/.  lis.  Id, 

share. 

Strong  r.  Her-  in  bank  notes,  and  had  no  note  of  less  than  lOL  with  him. 

^^      »°g  rpj^g  principles  upon  which  this  case  was  decided  were :  — 

L  That  an  offer  of  a  certain  sum  in  full  of  a  demand  i» 
not  a  legal  tender.  2.  That  when  a  party  has  separate  de- 
mands for  unequal  sums  against  several  persons,  an  offer  of 
one  sum  for  the  debts  of  all,  will  not  support  a  plea  statiog 

(t)  Hibbert  v.  Martin,  I  Camp.  5S9.     succinctly  given  by   Mr.  Pcanoo  <m 
(tt)  Sec  the  general  law  as  to  picas     PI.  vol.  1.  pp.  402,  403. 
of  tender,  very   comprehensively   and 
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that  a  certain  portion  of  that  sum  was  tendered  for  the  debt  Tender  and 

/.  ,   V  set-off. 

ot  one,  {v) 


We  have  already  seen  that  (except  in  cases  of  fraud)  the  Plea  of  set-off*, 
nnderwriter  is  estx)pped  by  the  acknowledgment  in  the  policy,  ^1*^®"  "m  set 
from  setting  up  a  claim  for  premiums  against  the  assured  off  losses. 
Imnself.  (to) 

Consequently  he  cannot  ^^^-o^such  claim  agcdnst  an  action 
brought  by  the  assured  on  the  policy  for  a  loss. 

Bat  when  the  assured  has  been  in  the  habit  of  himself  Graham  v. 
eSectmg  policies  on  his  own  account^  as  his  own  broker,  and  &  sel.  498. 
as  such  has  for  a  length  of  time  had  a  mutual  account  current 
with  the  underwriter,  in  which  he  has  debited  him  for  losses 
and  returns  of  premium,  and  been  debited  in  return  by  the 
underwriter  for  premiums ;  in  that  case,  if  such  assured 
become  bankrupt,  and  afterwards  a  loss  happen,  the  under- 
writer may  set-off  against  an  action  brought  by  the  assignees 
to  recover  such  loss,  all  the  sums  owing  to  him  at  the  time 
of  the  bankruptcy  from  the  assured,  for  premiums  on  all  the 
<hfierent  policies  effected  between  them,  {x) 

Art.  10.  Plea  of  Alien  Eneiny. 

\  455.  Before  the  New  Rules,  the  defence  that  the  party  in  aImd  dmny. 
vhom  the  interest  is  averred  in  the  declaration,  was  an  alien 
enemy  oi  the  time  of  effecting  the  insurance,  might  be  given 
under  the  general  issue :  now,  however,  there  can  be  no 
doubt  that  this  defence  ought  to  be  embodied  in  a  special 
pletj  concluding  with  a  verification,  (y) 

Where,  however^  the  party  interested  becomes  an  alien  aftef 
^insurance  effected  and  after  loss,  but  before  the  commence- 
nient  of  the  action,  the  alienage  thus  arising  only  suspends 
the  right  to  sue  during  the  war,  and  since  the  New  Rules,  as 
well  as  before,  must  be  pleaded  in  abatement,  {z) 

(«^)  Strong   p.    Ilenrey,   3    Diiigh.  (y)  3  Cliitt.   Pl.  714.  6th  cd.     See 

*^'  a  form  in  which  the  defence  of  alien 

(*)  lyzcll  ©.  Muir,  I  Camp.  532.  enemy  was  specially  pleaded  bdbre  the 

"•^  ■■^.  New  Rules  in  Cassares  p.  Bell,  6  T. 

(*)  Graliam  r.  Ru5u>ell,  5  Mau!e  &  Kep.  16G. 

Jfj[<98.     2  Marshall's  Hop,  561.     3  (z)  Harmer  t-.  Kingston,  3  Camp. 
*noe,  22T.  &  C   OTcrruling  Glennie     153.     Flindt  ».  Waters,  15  East,  'i60. 

••  Edmunds,  4  Tkunt.  775.  See  3  Chitt.  PI.  714.  6th  ed. 
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Sect,  III.  Payment  of  Money  into  Court 
Art.  1.    mien  to  be  paid  in — Form  of  Plea. 

When  it  is  ad-  §  456.  When  the  question  is  not  whether  the  underwriters 
iinderwHter  to  ^^^  liable  to  pay  any  thing  to  the  assured,  but  how  much  they 
pay  money        ^^\  pay    it  will  be  advisable  for  them  to  pay  into  court  (if 

into  court.  ^    •'  .  /.  .        i 

they  have  not  tendered  it  before  action  brought),  the  sum 
which,  under  all  the  circumstances,  they  conceive  to  be  fully 
sufficient  to  satisfy  every  fair  claim  of  the  assured. 

Under  the  19  G.  2.  c.  37.  s.  7.,  if  the  plidntiff  refuses  to 

accept  the  sum  so  paid  in,  and  proceeds  to  trial,  and  fails  to 

obtain  a  verdict  beyond  such  sum,  he  shall  pay  defendant  the 

taxed  costs  of  suit,  {a) 

When  he  Whenever  there  is  any  reason  to  suppose  from  the  facts,  as 

the  premium,     known  to  the  underwriters,  that  they  may  be  enabled  to  show 

that  the  contract  was  voidy  ab  initio^  or  that  the  risk  never,  in 
facty  commenced^  e,  g.  if  there  be  ground  for  pleading  un- 
seaworthiness, non-compliance  with  warranties,  fraud,  sailing 
on  another  voyage,  or  any  other  defence  that  whoUy  avoids 
the  contract,  or  shows  that  the  policy  never  attached,  it  is 
always  advisable  for  the  defendant  to  pay  the  premium  into 
court,  as,  otherwise,  the  plaintiff,  under  the  count  for  money 
had  and  received,  will  be  entitled  to  a  verdict  for  return  of 
premium. 
Mode  of  In  both  these  cases  the  money  must  be  paid  into  court 

^  *    "^*  under  a  plea,  the  form  of  which  is  given  by  Reg.  Gen.  Trin. 

T.  1  Vict,  {b) :  where  the  {)aymcnt  is  made  in  respect  of  part 
of  the  amount  claimed  in  the  policy,  the  plea  must  be  pleaded 
to  the  special  count  (c) ;  where  it  is  made  in  respect  of  a 
return  of  premium,  it  must  be  pleaded  to  the  count  for  money 
had  and  received. 

(a)  See  now  Reg.  Ilil.  4  W.  4.  and  Dowl.  &  Lowndes,  ^62,     S.  C.  15  L. 

Reg.  Trin.  1  Vict  J.  Exch.  244. 

(6)    As   to   the   form   of  this   plea         (c)  See  form  of  plea  so  pleadied  in 

where    the    action   is    on    dehty    and  Stewart  v.  Steele,  5  8cott*s  K.  R.  9S7. 

damages    arc   an    important    part    of  Powlcs  v.  Innes,  11  Mces.  &  WeU.  10. 

plaintiflTs  claim,  sec  liowc  v.  Steele,  2  Parfitt  r.  I'hompson,  ISMecs.  &  Welt.* 

392. 
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Art.  2.  Effect  of  paying  Money  into  Court  as  an  Admission. 

§  457.  Pajment  of  money,  under  the  count  on  the  policy.  Payment  into 
relieves  the  plaintiff  from  the  proof  of  the  policy,  and  pre-  ^e  cownt  m  /Ac 
dudes  the  defendant  from  availing  himself  of  any  matter  /x>f«<y.  or  pcne- 

°  ^  rally  admits  the 

which  goes  to  prove  that  the  policy  as  alleged  in  the  declara-  policy  as  de- 

tiw,  was  either  in  law  or  in  fact  not  executed;  hence,  he  therefore ad- 

amnofc  object  that  it  was  not  stamped,  &c  (d)  bwn  dilT  ***'^* 

The  payment  admits  the  policy  as  declared  on,  and,  stamped, 

therefore,  precludes  the  defendant  from  offering  any  evidence  F*^^"f ?  ^^ 

to  establish  a  variance  between  the  statement  and  the  proof,  relying  on  a 

Hence,  where  money  was  paid  into  court  generally  to  a  ^^cen  the 

dedaration,  which,  besides  the  conmion  money  counts,  con-  «tatement  and 

....  *^  proof. 

taioed  a  special  count  on  the  policy,  in  which  the  risk  on  the 
ship  was  stated  to  continue  till  she  was  unloaded;  Lord  Ellen- 
borough  held  that  the  defendant  was  precluded,  by  such  pay- 
ment mto  court,  from  offering  evidence  to  show,  that,  by  the 
original  terms  of  the  policy,  as  agreed  to  by  the  underwriters, 
the  risk  on  the  ship  was  only  to  continue  "/or  twenty^four 
howrs  after  the  ship  was  moored  in  good  safety^''  and  that  it 
was  afterwards  altered  by  the  broker  without  their  know- 
ledge, (e) 

So  payment  of  money  into  court  generally,  or  on  the  Payment  into 
special  count,  admits  the  interest  to  he  in  the  parties  in  whom  it  interest  as  al- 
w  averred  in  the  declaration,  and  precludes  the  defendant  from    ^^   ' 
taking  any  objection  on  this  ground  (/) :  so  it  also  admits   ^t^™J?  '*^ " 
the  his  to  have  taken  place  as  alleged :    hence,  when  a  loss 
was  averred*  to  be  by  perils  of  the  seas,  the  defendant,  who 
'wd  paid  money  into  court,  was  not  permitted  to  show  that 
it  was  occasioned  solely  by  the  plaintiff's  improper  stowage,  (g) 

But  where  the  loss  claimed  in  the  action  may,  consistently   ^"*  ^^^^^  ^o« 

.,  -  as  alleged  may 

With  the  terms  of  the  declaration,  be  attributed  to  several  be  referred  to 
cuiaes,  plea  of  payment  into  court  docs  not  admit  that  it  was  ^^^^  iwt^ 

{d)  Caaes  cited  in   Lush*s  Piactice,         (/)  Bell  v.  Ansley,  16  East,  841. 
'38.  (<;)  Waldron  «.  Coombe,  3  Taunt. 

(0  Andrews  v.  Palsgrave,  0  East,     162. 
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Payment  into 
court,  cfTect, 
as  an  admission. 

mit  it  to  have 
been  caused  by 
the  particular 
risk  on  which 
plaintiff  may 
choose  to  rely. 
Everth  v.  Bell, 
7  Taunt.  449. 


Payment  into 
court  on  the 
special  count 
precludes  dc« 
fendant  fronj 
going  into  any 
evidence  to 
avoid  the  policy 
in  toto. 

As  that  party 
interested  was 
not  named  in 
policy  under 
25  Geo.  S.  c. 
44.  Cox  ». 
Parry,  1  T. 
Rep.  4(74. 

Or  that  ship 
was  unsca- 
worthy,  or  ac- 
tion prema- 
turely brought 
under  the  rules 
of  a  mutual  in- 
surance society, 
whereof  de- 
fendant was  ' 
sued  as  mem- 
ber. 

Harrison  v. 
Douglas,  3\\d. 
&  £]L  39f>.' 


In  fact  occasioned  by  any  one  of  these  causes  in  particular, 
upon  which  tlie  jJaintift^  in  the  conduct  of  his  cause,  may 
choose  to  rely. 

Hence,  where  in  an  action  on  a  policy  on  goods,  **  free  of 
average,"  &c.,  the  plaintiff  averred  in  the  special  count  that 
the  ship,  by  force  of  the  winds  and  waves,  was  strandedf 
bulged,  damaged,  and  wrecked:  and  the  defendant  paid 
money  into  court  generally  an  the  whole  declaration,  in- 
cluding the  common  counts :  Chief  J.  Gibbs  held  that  this 
was  not  an  admission  that  the  loss  took  place  by  stranding^ 
as  the  plaintiff,  in  order  to  entitle  himself  to  recover  for  an 
average  loss  on  the  goods,  insisted  that  it  was :  the  loss,  the 
Chief  J.  remarked,  consistently  with  the  declaration,  might 
have  been  a  general  average,  or,  at  all  events,  might  have 
proceeded  from  other  causes  than  the  stranding,  and,  there- 
fore, the  admission  could  not  be  exclusively  confined  to  the 
stranding  alone.  (A) 

The  defendant,  by  payment  into  court  on  the  special  count, 
is  precluded  yVom  giving  any  evidence  which  goes  to  avoid  the 
policy  in  toto. 

Thus,  where  the  defence  attempted  to  be  set  up  was  that 
the  party  interested  was  not  named  in  the  policy,  whereby  U 
teas  void,  under  the  provisions  of  the  25  G.  3.  c.  44.  (since 
repealed,  but  then  in  force),  the  court  held  that  the  defend- 
ant, by  paying  money  into  court,  had  precluded  himself  from 
taking  that  objection  as  a  ground  of  nonsuit ;  because  to  the 
extent  of  such  payment  he  had  admitted  that  the  plaintiffs  were 
entitled  to  maintain  an  action  on  the  policy.  (?) 

On  the  same  ground,  where  it  appeared  that  the  defendant 
had  paid  money  into  court,  under  a  count  on  a  policy  averring 
compliance  with  the  rules  of  a  mutual  insurance  society,  of 
which  he  was  sued  as  one  of  the  members  —  he  was  held  to 
be  thereby  precluded  from  insisting  upon  a  nonsuit,  on  the 
ground,  1.  That  the  ship  was  unseaworthy,  under  one  of  the 
rules  of  the  society ;  and,  2.  That  the  action  was  prematurely 
brought,  under  another  of  those  rules.     To  the  extent  of  his 


(A)  Everth  r.  IKll,  7  Taunt  4-4j). 


(/)  Cox  V.  Tarry,  1  T.  Rep.  4GAi 


£FF£CT  OF  FATING  MONET   INTO  COUBT.  1305 

payment  he  had  admitted  that  plaintiff  had  a  ground  of  action   Payment  into 
on  the  policy :  it  lay  upon  him,  therefore,  to  prove  that  a  part  ^g  ^n  admission. 


of  the  sum  recoverable  under  the  policy  could  be  claimed  by 
the  plaintiff^   without  the   whole   being  due;  and,   in  the 
abeence  of  such  proof,  the  objection  was  waived,  on  both 
gnmndfl,  as  to  the  whole  sum,  though,  but  for  the  plea  of 
[ttfment,  either  ground  would  have  been  a  cause  of  non- 
suit 0) 
But  it  must  be  carefully  borne  in  mind  that  this  admission  Payment  of 

iperaUs  only  to  the  extent  of  the  payment*  court  only  ope> 

By  paying  money  into  court,  the  defendant  admits  that  the  "?*^' "  to  uf* 
pkintiffii  are  entitled  to  maintain  their  action  on  the  policy  extent  of  th« 
to  the  amount  of  the  sum  so  paid  in  :  but  he  admits  nothing 
more.    He  does  not,  by  paying  money  into  court,  vary  the 
0(m8tniction  and  import  of  the  policy,  so  as  to  entitle  the 
piaintifFs  to  recover  beyond  that  extent,  (k)  , 

The  breach,  in  fact,  on  which  the  action  is  founded  is  so 
&r  from  being  tuimitted,  by  paying  money  into  court,  to  the 
extent  in  which  it  is  alleged  in  the  declaration,  that  its  ex- 
tent, I.  e,  the  question  whether  the  plaintiff  can  or  cannot 
dum  more  than  the  sum  paid  in  (in  technical  language 
<<  damages  ultra  "),  is  the  very  matter  in  issue.  (/) 

Thus,  in  an  action  on  a  policy,  where  the  declaration 
averred  a  total  loss  by  capture,  payment  into  court  of  30  per 
cent  was  held  to  admit  that  the  loss  was  '^  by  capture ;  but 
not  to  be  an  admission  of  the  totality  of  the  loss,  or  of  any 
thing  being  due  in  respect  thereof  beyond  30  per  cent,  on  the 
▼alile  m  the  policy,  (m)  And  in  a  subsequent  case  it  was 
allowed  to  be  the  established  rule,  that  payment  into  court 
does  not  admit  the  amount  of  the  damage  (n) :  thus,  where  the 
premium  had  been  paid  into  court  generally  upon  a  declara-^ 
^on  containing  a  special  count  on  the  policy,  and  the  mo    n 

(i)  Harrison  t*.   Douglas,  3  Ad.  &  (A)    Per    Ashurst,   J.,   in    Cox    o.             ' 

^11-  396.     In  this  case  the  money  was  Parry,  1  T.  Rep.  464. 

V^  into  court  on  the  count  on  the  (/)  Lush*s  Practice,  738.     See  Co* 

I*^»cyi  which  averred  compliance  with  t?.  Parry,  I  T.  Rep.  464. 

^^  the  rules  of  the  society,  anJ  also  (w)  Rucker  v.  Palsgrave,  1  Taunt, 

on  the  count  for  money  had  and   re-  4 1 9.     S.  C.  1  Camp.  556, 

««v«d.  (»)  Evcrth  v.  Bell,  7  Taunt  449. 
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Payment  into  counts.  Lord  Ellcnborough  held  that  this  was  merely  an  ad- 
asan'adraSsion.  D^^ssion  of  the  Contract,  leaving  it  open  for  the  defendant  to 
contend  that  he  was  not  liable,  beyond  the  amount  paid  in, 

for  goods  which  were  not  loaded  according  to  the  terms  of 

the  policy,  (o) 
What  payment        If  pleaded  to  the  indebitatus  counts  aloncj  payment  into 
mite  when         court  amounts  only  to  an  admission  that  the  defendant  is 
pleaded  to  the    Hablc,  in  rcspcct  of  somc  one  or  more  causes  of  action  stated 

indebitatus  .,  .i./x 

counts.  in  those  counts,  to  the  extent  of  the  sum  so  paid  tn.  (/>) 

When  uking  If  tlic  payment  of  money  into  court  is,  by  the  form  of  the 

"urt^o^'^rates  P'^^»  strictly  coufincd  to  one  of  the  counts,  or  sets  of  counts, 
as  a  waiver  of  of  the  declaration,  it  cannot  be  taken  to  operate  as  an  ad- 
ciaim.  mission  of  the  cause  of  action  in  any  other  count :  hence 

taking  out  of  court  money  paid  in  under  the  indebitatus 
counts  on  a  policy,  would  be  no  waiver  of  plain tiflTs  right  to 
proceed  on  the  special  count,  (q) 

There  is  no  doubt  that  plaintiff,  by  proceeding  to  take 
subsequent  steps  in  the  cause,  may  waive  his  right  to  insist 
on  the  payment  as  an  admission. 
Taking  subsc-  I'hus,  where  defendant  had  paid  into  court  the  premium 
uT^cause^V©!  generally  to  the  whole  declaration,  and  afterwards  proceeded 
eludes  plaintiff  to  exhibit  interrogatories,  with  the  view  of  procuring  evidence 
on  the  payment  of  fraud  in  effecting  the  policy,  without  any  objection  from 
as  an  admis-       ^j^^  plaintiff,  who,  ou  the  contrarj',  filed  cross  interrogatories 

to  the  same  point,  the  plaintiff  was  not  aUowed  afterwards  to 
object  at  the  trial  that  the  defendant,  by  his  payment  into 
court,  was  precluded  from  setting  up  such  defence  to  the 
action :  in  other  words,  the  court  held  that  the  plaintiff,  by 
the  course  he  had  taken,  must  be  considered  to  have  waived 
his  right  to  take  advantage  of  the  admission  implied  from 
defendant's  having  paid  money  into  court,  (r) 

(o)  Melli&h  t7.  AUnutt,  2  Maule  &  duced  two  counts  setting  up  inconsist- 

Sel.  106.  ent  grounds  of  claim,  his  uking  out 

(f>)  See  generally  as  to  the  effect  of  of  court  money  pud  into  it  on  one  of 

paying  money  into  court  on  the  in-  these  counts,  is  no  wairer  of  his  right 

dehitatus  counts  Taylor  on  Evidence,  to  proceed  on   the  other.      Gould  r. 

vol.  i.  pp.  55S,  559,  Oliver,  2   Man.  &  Gr.  208.     S.  C  2 

(9)  So  where  more  than  one  special  Scott*s  N.  R.  263. 
county  is   allowed,   as    in    actions    on         (r)  Mullcr  r.  Hartshorn^  3  Bos.  & 

charter-parties,  if  plaintiff  has  intro-  Full.  555. 


sion. 
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The  courts  are  not  disposed  to  favour  the  doctrine  of  ad-  Payment  into 

iniflBion  by  payment  of  money  into  court;  and  will  relieve  mm  admission. 

the  party,  on  the  usual  terms,  from  the  consequences  of  any  ^^^  ~^^ 

odmiflsion  arising  from  a  mistake  in  pleading:  thus,  where  a  case  of  mis. 

defendanti  by  paying  the  premium  into  court  generally,  had  ^on  i,y  ^^^y,  p 

precluded  himself  of  a  good  defence  he  would  otherwise  have  ™f"*  ©f  money 

*  o  into  court  on  a 

had  to  the  action,  he  was  allowed,  on  payment  of  costs,  to  special  count, 
amend  his  rule  for  paying  money  into  court,  by  confining  it 
to  the  common  counts,  (s) 


Sect.  IV.   Of  pleading  several  Matters  to  actions  on  Policies^ 
under  Reg.  Gen.  Ilil.  T.  4  IF.  4.  ^  26. 

§  458.  The  following  case  is  the  only  one  I  find  reported 
on  this  subject ;  and,  as  it  is  a  good  illustration  of  the  operation 
of  the  New  Sulcs  in  this  respect,  I  shall  insert  it  at  large.    . 

The  policy  was  on  ship  and  goods  for  a  voyage  from  Nor- 
way to  South  America,  and  was  alleged  by  the  declaration  to 
have  been  eflFected  by  the  plaintiffs  for  one  N.,  in  whom 
interest  was  averred. 

The  defendant  proposed  to  plead  the  following  sixteen 
pleas:  — 

1.  That  the  policy  was  made  by  fraud.  2.  That  defendant's  promise  and  sub* 
vriptioD  to  the  policy  were  obtained  by  fraud.  S.  A  traycrse  that  the  goods 
woe  loaded  on  board.  4.  A  denial  that  they  were  placed  on  board  the  ship  to 
be  cirried  on  the  Toyaj^e  insured.  5.  That  goods  were  fraudulently  overcalued 
hi  the  policy.  6,  A  traverse  that  N.  was  interested  in  the  $Mp.  7.  A  traverse 
<ifbiiiDtereit  in  the  goods.  8.  Denial  that  }>olicy  was  effected  by  plaintiffs  as 
H<^for  N.  (()  9.  Denial  that  ship  ever  sailed  on  the  voyage.  10.  Traverse 
^  the  loss  of  the  poodi.  11.  Traverse  of  the  loss  of  the  thip.  12.  That  the 
iPo6twtn/randulentIy  lost  13.  That  ship  was  fraudulently  lost  14.  That  a 
*D>aU  and  inconsiderable  portion  of  the  cargo  only  was  put  on  board  as  a  cloak 
**^  pretence  for  effecting  a  policy  of  insurance,  and  with  the  intent  of  defrauding 
^  underwriters  in  the  event  of  the  loss  of  the  ship.  1 5.  That  a  small  and 
^''considerable  portion  only  of  the  cargo  was  loaded  on  board,  with  the  intent 
^  it  migbt  appear  to  constitute  a  valuable  cargo,  and  with  the  intent  that  it 
*Md  be  lost  by  fraud.     16.  Deviation. 

The  Court  of  Exchequer,  having  been  moved  for  leave  to 

(•)  Andrews  v.  Palsgrave,  9  East,         (0  Bad,  as  amounting  to  non  as- 
325.  sumpsit.       Sutherland    v.    Pratt,    11 

I^IccR.  &  Wcls.  206. 


4 


1308  OF   PLEADING  SEVERAL  MATTEBS. 

Pleading  sere    plead  thc  above  several  matters,  after  argument,  held  that 

ral  matters.  ''  ,  i  ,  i  i       i  T  -   n         i  i» 

the  1st,  2na,  14th,  and  15th  pleas  were  substantially  pleas  of 

fraud,  and  as  the  subject  matter  of  the  three  latter  might  be 
given  in  evidence  under  the  1st,  they  ought  not  to  be 
allowed  to  be  pleaded  with  it :  the  defendant  must  elect  one 
of  those  four,  but  thc  other  twelve  pleas  might  be  allowed,  (v) 

(v)  Rcid  t;.  Rew,  2  Dowl.  P.  C.  N.  S.  543. 


OF  THE  REPLICATIOK.  1309 


CHAP.   VIII. 
OP   THE   REPLICATIOK. 

§  459.  With  regard  to  the  replication  and  subsequent  pro-  Ofthereplica^ 


as  they  are  mainly  determined  by  the  nature  of  the 
defence  set  up,  and  are  not  subject  to  any  rules  peculiarly 
applicable  to  actions  on  policies  of  insurance,  it  will  not,  in 
tins  place,  be  necessary  to  say  much.     It  may,  however,  be 
obeerved,  that  the  replication  de  injurid  is  admissible  in  all  Replication 
actions  of  assumpsit  on  policies ;    the  effect  of  so  replying, 
in  throwing  upon  the  defendant  the  burden  of  proving  /dl 
the  material  allegations  of  his  plea,  has  been  well  shown  in 
tlie  case  of  Elkin  v,  Jansen,  where,  in  answer  to  an  action  on 
the  policy^  the  defence  was  set  up  that  the  plaintiff  had  been 
guilty  of  a  material  concealment  in  not  communicating  the   Burden  of 
date  of  a  biU  for  ship's  disbursements,  drawn  by  the  captain  h^  nUed  by 
of  a  missing  ship  at  her  foreign  port  of  departure,  the  day  ^^!^*?  ^ 
before  she  sailed  thence.     The  plaintiff  having  replied  de  t/i*  pleaofcoMceoi- 
Juridf  the  Court  of  Exchequer  held,  that,  on  the  issue  thus 
rused,  the  defendant  was  bound  to  make  the  negative  fact  of 
naU'cammunication ;  though  as  to  this,  they  acknowledged 
that  very  slender  evidence  would  suffice,  {a) 

(a)  Elkin  o.  Jansen,    13   Meeji.  &  Wels.  655. ;    and  sec  tlie  obserrations 
of  Mr.  B.  Aldenon,  pp.  664,  QS5» 
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FORM  OF   PLEADINGS 


CHAP.   IX. 

FORM  OF  PLEADINGS  IN  ACTIONS  NOT  BROUGHT  ON  THE 
POLICT,  BUT  ARISING  OUT  OF  THE  RELATIONS  OF  THE 
PARTIES   THERETO. 


Form  of  plead- 
ings in  actions 
not  brought  on 
the  policy,  but 
arising  out  of 
the  relations  of 
the  parties 
thereto. 

Action  by] 
broker  for  pre- 
miums and 
commissions. 


Actions  by  un- 
derwriter to 
recover  back 
losses,  &c. 


Actions  against 
policy  broker 
for  negligence. 


§  460.  1.  Actions  by  broker  for  premiums  and  commissions. 
In  suing  the  assured  for  premiums,  if  they  have  not  been 
actually  paid  over  by  the  broker  to  the  underwriter,  or  there 
be  any  doubt  as  to  the  assured  being  cognisant  of  the  usage 
at  Lloyd's  to  take  settlement  on  account  as  payments,  the 
safer  mode  is,  to  declare,  not  simply  as  for  '^  money  paid," 
but  for  *^  money  due  for  premiums  caused  and  procured  to 
be 'effected  by  the  defendant."  (a)  Commissions  may  be  re- 
covered under  a  common  count  for  work  and  labour  (6),  or 
for  work  and  labour  and  commissions,  (c) 

2.  Li  actions  by  underwriter  ti  recover  back  losses  impro~ 
perly  paid,  or  the  proceeds  of  salvage^  after  payment  of  total 
loss — the  proper  form  is  the  common  count  for  money  had 
and  received  {d) ;  and  the  same  remark  applies  where  the  ac- 
tion is  brought  by  the  broker  to  recover  back  a  loss  paid 
to(e),  or  passed  in  account  with  the  assured  (/),  under  a 
mistake  of  fact. 

3.  Actions  brought  by  the  assured  against  the  broker  for 
negligence.  —  The  following  precedents  of  declarations  in  such 
actions  are  here  referred  to  as  likely  to  be  of  practical 
utility :  — 


(a)  Dalzell  v.  Muir,  ]  Camp.  532. ; 
and  sec  especially  Power  v.  Butcher, 
10  B.  &  Cr.  329.  See  also  as  to  the 
law,  anti,  Part  I.  Chap.  V.  vol.  L 
pp.  137— 1:>9. 

(6)  Power  ».  Butcher,  10  B.  &  Cr. 
329.  As  to  commiHsions  del  crrdert^ 
sec  Carruthers  o.  Gniham,  14  East, 
378. 


(c)  As  in  form,  2  Chitt  PL  53,  6ih 
ed. 

{d)  Bilbie  v.  Lumley,  2  East,  469. 
Roux  r.  Salvador,  3  Bingh.  N.  C  266. 

(e)  Edgar  v,  Bumpstead,  1  Camp. 
411. 

(/)  Jameson  0.  Swainestone,  S 
Camp.  516. 


IN  ACT10X3  NOT   ON   THE   POLICY.  1311 

o.  Case  against  an  insurance  broker  for  not  effecting  a  Form  of  plead- 
proper  alteration  in  policy,  so  as  to  cover  a  proposed  nof VrouSiTon 
alteration  in  the  voyacc.  (g)  **'«  policy,  but 

7  ii/»t  ii»»  arising  out  of 

h.  Assumpsit  against  an  insurance  broker  for  breach  of  im-  the  relations  of 
plied  contract,  in  not  giving  due  notice  to  his  employers  thereto!*^ 

of  his  failure  to  procure,  on  their  terms,  an  insurance  

whioh  they  had  specially  instructed  him  to  effect.  (A) 
N.  B.  In  this  case  the  court  held  that  the  giving  such 
notice  is  part  of  the  duty  implied  from  the  undertaking 
to  effect  an  insurance,  and  that  an  actual  promise  to  give 
such  notice,  though  averred  in  the  declaration,  need  not  be 
proved. 

c.   Case  against  policy  broker  for  not  procuring  a  stamped 
policy  to    be   executed   in   reasonable  time  by  an  in- 
surance company,  (i) 
dm  In  addition  to  these  precedents,  it  may  be  useful  to  Case  against 
refer  to  a  declaration  in  case  against  the  secretary  of  ^unnc7c^m^' 
an  insurance  company  for  false  representation  as  to  the  P*"y  *°'  ^^\^ 
af&irs  of  the  society,  whereby  plaintiff  was  induced  to 
effect  an  insurance  with  the  company.  (J) 
4.  Actions  by  shipowners  or  owners  of  goods  against  their  Actions  by 
co-adventurers  for  general  average  contribution. — The  follow-  lwln7^^^' 
ing  precedents  of  declarations  may  be  found  useful :  —  ^^  *"'?*  **• 

a»  Action  bg  shipowner  against  owner  of  goods  for  con-  '•fge  contribu- 
tribution  in  general  average  for  sacrifice  of  tackle  and 
expenses  incurred  in  saving  ship  and  cargo,  (k) 
b.  Action  by  shipowner  against  owner  of  goods  for  ship's 
stores  necessarily  thrown  overboard  to  save  ship  and 
cargo :  action  held  to  lie,  though  the  jettison  took  place 
after  ship  was  captured,  and  while  slie  was  in  possession 
of  the  enemy.  (/) 
e.  Action  by  ow7ier  of  goods  carried  on  deck  against  ship- 


(g)  Chapman  v,  Walton,  10  Bingh.  (/)  JPontifcx  v,  Bignold,  3  Man.  & 

57.  Gr.  63, 

(*)  Callender  v,  Oelrichs,  5  Bingh.  (A)  Birkley  v,   Prcfigrare,    1   East, 

N.  C.  58.  220. 

(i)  Turpin  v,  Bilton,  5  Man.  &  Gr.  (/)  Price  v.  Noble,  4  Taunt.  123. 
455. 
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IN  ACTIONS  NOT  ON   THE  POLICY. 


Form  of  plead- 
ings in  actions 
not  brought  on 
the  policy,  but 
arising  out  of 
the  relations  of 
the  parties 
thereto. 

Actions  by  the 
same  parties 
against  the 
underwriters 
for  reimburse- 
ment of  Kums 
paid  in  contri- 
bution. 


owner  for  contribution  by  reason  of  their  jettison,  setting 
out  a  custom  of  trade  to  carry  such  goods  on  deck,  (m) 
5.  Action  by  shipowner y  or  otoner  of  goods^  against  under- 
writer to  recover  proportionable  share  of  sums  paid  in  general 
average  contribution :  when  the  action  is  brought  against  the 
underwriter,  the  policy  must  be  set  out  in  the  declaration : 
a  very  instructive  precedent,  both  of  the  declaration  and  the 
subsequent  pleadings  in  such  case,  will  be  found  in  the  report 
of  Milward  v.  Hibbert.  (n) 

(m)  Gould  V,  OUiTcr,  4  Bingh.  N.         (a)  Milward  v.  Hibbert,  S  Qu.  R 
C.  134.     See  also  S.  C.  2  Man.  &  Gr.     120. 
208.     2  Scott's  N.  R.  263. 
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CHAP.  X. 

EVIDENCE   AT  THE  TBIAL. 

As  the  rules  of  evidence  applicable  to  trials  on  policies  of  Evidoice  at 
insonuice  do  not  vary  from  those  which  prevail  in  other  '- — 


cases,  it  is  proposed  only  to  notice  such  points  of  the  law  of 
evidence  as  are  of  frequent  practical  occurrence  in  actions  on 
policies,  referring  the  reader  for  more  extended  information 
to  works  more  especially  devoted  to  the  consideration  of  this 
branch  of  the  law.  As  far  as  relates  to  our  present  purpose, 
the  subject  of  the  present  chapter  may  conveniently  be 
divided  as  foUows :  — 

Sect.  I.  Provinces  of  the  court  and  jury  in  trials  on  policies 
ofmsurance. 

Sect.  IL  Admissibility  of  parol  evidence  to  explain  policies. 

Sect.  IIL  Witnesses. — Effect  of  Lord  Denman's  act. 

Sect.  IV.  Proof,  admissibility,  and  effect  of  documents  fre- 
quently adduced  in  trials  on  policies. 

Sect.  V.  Proof  of  the  making  of  the  policy. — Agency,  &c. 

Sect.  VI.  Proof  of  the  subscription  of  the  policy. — Agency,&c. 

Sect.  VII.  Proof  of  compliance  with  warranties. 

Sect.  Vin.  Proof  of  interest. 

Sect.  IX.  Proof  of  ship's  sjuling,  and  of  the  inception  of 
the  risk. 

Sect.  X.  Proof  of  loss. — Variance. 

Sect.  XI.  Evidence  in  defence. 

Sect.  I.    Provinces  of  the   Court   and  Jury   in   Trials  on 

Policies  of  Insurance. 

§  461.  A  special  jury  of  London  merchants  being,  gene-  Questions  re- 
^J  speaking,  especially  qualified  to  determine  all  questions  ,intile  un^^ 
relating  to  mercantile  usages  and  mercantile  terms,  such  *°^  mining  of 
questions  are  generally  left  for  their  decision :  with  regard  ^rms  are  for 

.  the  jury. 

4  p  ' 
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Provinces  of 
the  court  and 
jury  in  trials 
on  policies  of 
insurance. 

Court  takes 
judicial  notice 
of  established 
usages  of  trade. 

Usages  of  par- 
ticular trades,, 
places,  or 
classes,  must  be 
proved. 


Whether  par- 
ties to  the 
policy  arc 
bound  thereby 
is  a  mixed 
question  of  law 
and  fact. 


The  construc- 
tion of  the 
policy  is  for  the 
court:  the 
meaning  of 
technical  or 
doubtful  tcrnM 
for  tlie  jury. 


Materiality  of 
representation 


to  the  custom  of  merchants^  and  the  general  and  known 
usages  of  trade^  the  courts  will  take  judicial  notice  of  them, 
at  all  events^  where  they  have  been  settled  by  a  courBe  of 
judicial  determinations^  in  which  case  they  are  regarded  as 
forming  part  of  the  law  merchant,  (a) 

The  usages,  however,  of  a  particular  trade  (&),  or  of  a  par- 
ticular place,  as  the  custom  of  Lloyd's  (c),  must  be  proved  by 
parol  evidence  to  the  satisfaction  of  the  jury :  the  qaestiod, 
whether  the  parties  to  the  contract  must,  from  their  place  of 
residence,  habits  of  business,  or  other  circumstances,  be  taken 
to  be  cognisant  of  the  us<]Lge  of  Lloyd's,  is  also  for  the 
jury  (rf) :  and  upon  their  finding,  on  tliis  point,  it  will  depend, 
whether  the  court  hold  the  parties  bound  by  the  usage,  or 
the  reverse.  It  is,  however,  in  all  cases,  for  the  court  to  de- 
cide whether  evidence  of  usage  is  admissible :  and  the  prin- 
ciple on  which  they  proceed  in  determining  this  point  is,  that 
such  evidence  is  only  admissible  to  explain  what  is  doubtful^ 
never  to  contradict  tchat  is  plain,  {c) 

The  construction  of  the  policy,  when  the  meaning  of  its 
terms  is  ascertained,  is  for  the  court :  but  the  interpretation 
to  be  put  upon  technical  terms  (/),  the  extension  given  by 
mercantile  usage  to  descriptions  of  ports  or  places  named  in 
the  policy  (y),  and  the  construction  of  peculiar,  novel,  or  un- 
usual clauses  (A)  is  for  the  jury :  in  these  cases  it  is  for  the 
jury  to  say  wliat  the  meaning  of  the  expressions  is;  but  for  the 
court  to  decide  what  the  meaning  of  the  cojttract  is.  {%) 

The  question  of  the  materiality  of  a  reprcsenta1ion(^')  or 


(a)  Barnctt  r.  Brandao,  6  IVIan.  & 
Gr.  630. 

(6)  Pelly  V,  Royal  £xch.  Comp.,  1 
Burr.  341.  Koble  v.  Kennoway, 
DougL  510.  &c.  Hilward  v.  Hibbcrt, 
3  Qu.  B.  120. 

(c)  Gabay  v.  Lloyd,  3  B,  &  Cr. 
793.  Lawrence  v.  Aberdein,  5  B.  & 
Aid.  107. 

{d)  Stewart  v.  Aberdein,  4  Mccs.  & 
W^els.211. 

(e)  Blackctt  v.  Royal  £xch.  Ass. 
Comp.,  2  Cr.  &  J.  244.  Crofts  r. 
Marshall,  7  C.  &  P.  597. 


(/)  Houghton  r.  Gilbut,  7  C  & 
P.  701. 

(jg)  Constable  v.  Noble,  S  Taunt. 
408.  Cockey  r.  Atkinson,  3  B.  &  Aid. 
400.  Robertson  v.  Claflce,  1  Biogb. 
44^.     M oxon  v.  Atkyns,  3  Camp.  1 99. 

(h)  Parr  v.  Anderson,  6  East,  207. 

({)  Per  Parke,  B.,  in  Hutchinsoa 
i;.  Bowker,  5  Meea.  k  Wels.  542. 

0)  M'Dowall  r.  Fraser,  Dougl. 
2G0.  Mackbtosh  v.  Marshall,  11 
Mccs.  &  Wels.  121.  Duer  on  Repre- 
sentations, 78.  196. 


FB0YINCE8  OF  COURT  AND  JURT. 


concealment  (A)  are  questions  for  the  jury^  though  the  judge 
in  such  cases  ought  to  take  care  that  they  arc  not  misled  by 
•ny  thing  that  comes  out  in  the  evidence  (Z),  and  the  court 
will  grant  a  new  trials  whenever  they  think  the  verdict 
against  the  weight  of  the  evidence  (m) :  the  question  whetlier  '. 
a  ^ven  ship  was  out  of  time  on  a  given  voyage,  seems  exclu-  . 
avely  a  question  for  the  jury,  (n) 

In  cases  of  deviation,  the  question,  as  to  what  is  the  usual 
or  prescribed  course  of  the  voyage  insured,  is,  generally 
spealdng,  for  the  jury,  and  is  to  be  made  out  by  the  evidence 
of  mercantile  men :  when  so  ascertained,  the  question  whether, 
upon  the  whole  construction  of  the  policy,  and  under  all  the 
circamstances  of  the  case,  there  has  been  what  amounts  to  a 
deviation,  is  for  the  court :  it  is  for  the  jury  to  say,  whether 
a  ^ven  voyage  has  been  commenced  or  prosecuted  within  a 
reasonable  time,  (o) 

The  question,  whether  the  ship  was  seaworthy  when  she  i 
sailed  is  for  the  jury(p) :  whether  any  tiling  has  been  done 
to  waive  the  obligation  of  the  implied  warranty  is  for  the 
court  (7) 

In  cases  of  alleged  illegality  for  violating  the  laws  of 
Uockade,  the  question,  whether  actual  notice  of  a  blockade  \ 
has  been  given  to  the  captain  is  for  the  jury  (r) :  whether  he 
Itts  had  implied  notice  is  for  the  court  («):  the  question, 
whether  the  captidn  was  endeavouring  to  break  the  blockade, 
when  taken,  is  a  question  for  the  jury.(^) 

When  the  question  turns  upon  the  extent  to  which  the  ] 
plaintiff  is  entitled  to  recover,  in  respect  of  his  interest,  the  { 


U)  Uttledalc  0.  Diion,  1  Boit.  & 
^  N.  R.  151.  Rawlins  r.  Des- 
•"••ogh,  2  Mood,  ft  Rob.  328.  West- 
^  «.  Aberdein,  S  Mecs.  &  Wels.  267. 

(0  Mackintosh  v.  Marshall,  11 
Me«i,  &  Wels.  126. 

(«)  Willes  o.  Olovcr,  1  Bos.  &  Pull. 
N*  R.  15.  Bridges  v.  Hunter,  1  Maulc 
*  8el  14. 

(a)  Littledalc  v,  Dixon,  1  Bos.  & 
PulL  N.  R.  151.  Elton  v,  Larkins,  5 
C  &  P.  85.  382. 


(0)  Mount  V.  Larkina,  SBingiL  106. 
Sec  also  Phillips  p.  Irving,  7  Man.  & 
Gr.  325. 

(p)  See  anti.  Part  11.  Chap.  IV 
Sect.  III.  pp.  685—688. 

(7)  Weir  r.  Abcrdcin,  2  B.  &  Aid. 
320. 

(r)  Harratt  r.  Wise,  Dnns.  &  LI. 
234.     Winder  p.  Wise,  ibid.  238. 

(«)  Naylor  v,  Taylor,  ibid.  240. 

(O  Ibid. 


4  P  2 
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Provinces  of 
the  court  and 
jury  in  trials 
on  policies  of 
insurance. 


Constructive 
total  loss  by 
wreck  or 
stranding. 


Time  for  notice 
of  abandon- 
ment 

Reasonable 
skill  and  care. 


jury  may  be  asked  whether,  in  procuring  the  policy  to  be 
effected,  he  intended  to  protect  his  own  interest  only^  or  that, 
also,  of  other  parties  not  named  on  the  record,  but  having  an 
interest  in  the  subject  of  insurance,  (m) 

In  determining  whether  the  loss  on  a  wrecked  or  stranded 
ship  is  constructively  total,  the  jury  should  be  asked,  whether 
a  prudent  owner,  if  uninsured,  and  acting  on  the  soundest 
and  best  judgment  that  could  be  formed  at  the  time  and  on 
the  spot,  would  have  sold  or  abandoned  the  ship,  as  she  lay, 
rather  than  attempted  to  repair  her :  if  so,  the  loss  is  totaL  (o) 
Whether  notice  of  abandonment  has  been  given  in  due  time 
is  a  question  for  the  court,  (w) 

In  actions  against  policy  brokers  and  other  agents  for- 
negligence,  the  questions  of  reasonable  skill  and  care,  du^ 
diligence^  and  gross  negligence,  must,  generally  speakings 
decided  by  the  jury,  {x) 


Sect.  II.   Of  the  Admissibility  of  Parol  Evidence  to  explain 

Policies. 


Of  the  admis- 
sibility of  parol 
evidence  to 
explain  policies. 

Principle  and 
extent  to  which 
parol  eyidcnce 
is  admissible. 


§  462.  The  principles  relating  to  this  branch  of  the  law  of 
evidence,  as  far  as  it  affects  policies  of  insurance,  have 
already  been  considered  and  illustrated  in  the  chapter  on  tbe 
construction  of  the  policy,  to  which,  therefore,  the  reader  is 
referred  for  further  information  on  the  point  (y) :  the  general 
result  of  the  authorities  is,  that  in  this,  as  in  every  other  case 
of  the  interpretation  of  written  instruments  by  parol  testi- 
mony, such  evidence  is  admissible  only  to  explain,  and  never 
to  vary,  controul,  or  contradict,  the  terms  of  the  contract :  nor 


(m)  Carnithers  v.  Sheddcn,  6  Taunt. 
14.  Irving  v.  Richardson,  2  B.  &  Ad. 
193. 

(r)  Suprvi,  Part  III.  Chap.  VIII. 
Sect.  II.  Art  2. 

(id)  Part  III.  Chap.  IX.  Sect.  II. 
▼ol.  ii.  p.  1110. 

(f )  Taylor  on  Evidence,  vol.  i. 
pp.  37,  SB.  As  to  the  nature  of  the 
eyidcnce  on  which  their  judgment,  in 


such  case,  is  to  be  founded,  see  tatie^ 
vol.  i.  p.  158 — 163. 

(y)  Part  I.  Chap.  III.  pp.  64— sa 
The  reader  will  thank  me  also  for  re- 
ferring him  on  this  subject,  to  the 
yery  able  and  lucid  statement  of  tbe 
law  contained  in  Mr.  Taylor*!  Law  of 
Evidence,  part  ii.  chap.  xviiL  toL  iL 
pp.  742—795. 


ADMI8SIBILITT  OF  PAROL  EVIDENCE  TO  EXPLAIN.  1317 

does  the  evidence  of  the  customs  and  usages  of  particular  O^.*?**  »dnii»- 

trades,  as  applied  to  the  interpretation  of  policies,  form  any  evidence  to 

wtual  exception  to  this  now  well  established  rule ;  —  the  "p^^^"P°"^^ 

decidonsy  as  Lord  Denman  observes,  going  no  further  than  ^n/y  *o  ex- 

ihis  — that  such  evidence  is  admissible  ^^for  the  necessary  terms. 

explanation  of  ambiguous  terms."  (r)     It  is  on  this  principle, 

and  only  to  this  extent,  that  the  evidence  of  contemporaneous 

parol  statements   can  bo  admitted  to  interpret  the  policy: 

thqr  can  only  be  used  to  explain  its  ambiguous  terms,  never  Never  to  con- 

to  restrain  or  contradict  its  plain  language.     Thus,  where  trouUhe'^pUb 

a  policy  plainly  specified  Archangel  and  Leghorn  as  the  two  ^S""««  of  the 

tenmni  of  the  voyage,  the  underwriters  were  not  allowed  to 

prove,  by  parol  evidence,  that  the  risk  was  not  to  commence 

till  the  ship  had  reached  the  Downs,  (a)     So,  where  a  policy 

was  effected  on  goods,  "  in  ship  or  ships,"  from  Surinam  to 

London,  parol  evidence  was  held  inadmissible  to  show  that 

a  particular  ship,  which  was  lost,  had  been  verbally  excepted 

at  the  time  of  the  contract,  (h) 


Skct.  III.   JVitnesses.  —  Effect  of  Lord  Denman^s  Act 

§  463.  Since  Lord  Denman's  act  (6  &  7  Vic.  c.  85.,  a.  d.  Witnesses.  — 
1843),  all  objections  to  the  competency  of  witnesses,  on  the   i^g^an's  act 


pound  of  interest,  have  been  removed,  subject  to  certain  - — --- — 
^^ceptions,  of  which  the  only  one  that  appears  to  have -any  Denman'sact 
practical  bearing  on  actions  upon  policies,  is  that  relating  to  whcwe  behaSfa 
"^ny  person   in  whose  immediate  and  individual  belialf  any  P^^'cyis 
*^fen  may  be  brought  or  defended y  either  wholly y  or  in  part'"       to  be  still  in- 

Under  this   exception, ,  it  should  seem  that,   where  the  witness  for  the 
^on  on  the  policy  is  brouffht  in  the  name  of  the  broker,  P"''y  ^^  ^^*?® 

tr        J  o  ^  '    name  the  action 

"^e  party  on  whose  behalf  it  is  effected  would  still  be  an  in-  is  brought, 
admissible  witness  for  the  plaintiff;  at  least,  in  the  absence 


(0  In  Tnieman  o.  Loder,  11  Ad.  &  and  see  Blackett  v.  Royal  Exch.  Ass. 

QL  60a  Comp.,  2  C.  &  J.  244.     Crofts  v.  Mar- 

(a)  Kaimes  v.  Knightley,  Skin.  54.  shall,  7  C.  &  P.  597. ;  and  sec  vol.  L 

(&)  Weston  r.  Ernes,  1  Taunt.  115.;  pp.  75.  79. 
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Witnesses.  — 
Effect  of  Lord 
Denman's  act. 


of  distinct  proofs  that  the  action  was  not  brought  by  his 
authority,  or  for  his  benefit,  (c)  It  is  suggested  by  Mr, 
Taylor  that,  in  cases  of  this  nature,  the  question  on  which  the 
competency  of  a  witness  mainly  turns,  is,  whether  he  has 
authorised  expressly  or  impliedly  the  commencement  or  de- 
fence of  the  action,  and  whether,  in  point  of  fact,  he  has 
rendered  himself,  in  any  way,  directly  responsible  for  the 
costs,  (d) 


Sect.  IV.  Proof,   AdmissibiUtyy  and  Effect   of  Documents 
frequently  adduced  in  Trials  on  Policies. 


Aet.  1.  Proof  of  Judgments  of  Foreign  Prize  and  of  Vice- 
Admiralty  Courts, 

§  464.  The  usual  mode  of  authenticating  the  judgments  of 
foreign  courts  is,  by  exemplification,  imder  the  seal  of  the 
court  {e) ;  and,  as  a  general  rule,  the  seal  must  be  proved,  (f) 
The  courts  of  the  United  States  have,  however,  admitted  an 
exception  to  this  latter  branch  of  the  rule  with  reganl  to 
seals  of  foreign  prize  courts,  on  the  ground  that  such  seals 
belong  to  courts  of  the  Law  of  Nations  (g) :  it  may  be  con- 
sidered doubtful  whether  the  same  rule  would  be  acted  upon 
in  this  country.  (A) 

The  seals  of  all  other  foreign  courts,  of  our  own  colonial 


Proof,  admissi- 
bility, and 
effect  of  docu- 
ments fre- 
quently ad- 
duced in  trials 
on  policies. 

Proof  of 
foreign  judg- 
ments gene- 
rally. 

Will  our  courts 
take  judicial 
notice  of  the 
seal  of  foreign 

courts  of  prize?  vice -admiralty   courts,    and   even  the    great   seals   of    the 

^er  fJrejLn  colonics,  require  to  be  proved,  (i) 

and  colonial  xhc  admissibility  and  effect  of  foreign  judgments  have  been 

proved.  already  suflicicntly  considered  elsewhere. 


(c)  See  Taylor  on  Evidence,  §  976. 
vol.  ii.  p.  892.,  and  the  case  of  Bell  v. 
Smith,  5  B.&  Cr.  188.  there  cited. 

(d)  Taylor  on  Evidence,  qud  suprd. 
(c)    Taylor   on   Evidence,    vol.  iL 

pp.  1031,  1032.  It  may  also  be  by 
examined  copies.  Ibid. 

(/)  Henry  v.  Adey,  3  East,  221. 
Buchanan  v.  Rucker,  1  Camp.  63.  9 
East,  192.  &  C. 

(p)  Kent's  Comm.  vol.  ii.  p.  121. 


note  (a).  Ed.  1844.  Story's  Conflict 
of  Laws,  898. 

(h)  Taylor  on  Evidence,  voL  L 
p.  15. 

(t)  See  the  authorities  referred  to 
in  Taylor  on  Evidence,  voL  I  pp.  14, 
15.  The  Documentary  Evidence  Act 
(8  &  9  Vict  c.  113.)  has  made  no 
alteration  in  this  respect.  See  Taylor, 
ibid. 
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Proof,  admissi- 
bility, and 

Abt.  2.  Lhyd^s   Lists   and  Booksy   and  Lloyd^s   Shipping  effect  of  docu^ 

.  mcnts  fre- 

Reguter.  quently  ad- 

cluccd  in  trials 

§  465.  We  have  elsewhere  explained  the  nature  of  Lloyd's  ^°  p^"^'^^' 
Miy  both  foreign   and   English,  and   the   mode  in  which  Lloyd's  books 
Lloyd's  books  are  made  up  {j) :  whenever  the  question  turns  lists  admissible 
upon  the  concealment  of  a  material  fact,  Lloyd's  English  ^^\^e^^^ 
litU,  and  Lloyd's  books,  are  admissible,  in  evidence,  as  pre-  underwriter  of 

,  ,  ,     fact  alleged  to 

somptive  proof  that  the  imderwriter  had  knowledge  of  their  have  been  con- 

contents,  they  being  documents  to  which,  in  the  ordinary  ^^  *"'  * 

000186  of  his  business,  ho  has  access  (A):  nor  need  it   be 

shown,  in  order  to  fix  him  with  knowledge  of  theu:  contents, 

that  lus  attention  was  peculiarly  directed  thereto ;  for  it  is 

his  duty,  and  part  of  his  occupation,  to  consult  them  (/) :  if, 

indeed,  information  as  to  the  ship's  name,  &c,  necessary  to 

enable  the  underwriter  to  apply  the  intelligence  contained  in 

Lloyd's  lists   to  the  particular  subject   of  insurance,   have 

not  been  communicated  to  him,  the  presumption  of  notice 

arising  from  this  assumed  knowledge  of  their  contents  falls 

to  the  ground,  (m) ;  and  the  case  is  the  same,  if  the  assured 

have  made   any  representation  inconsistent  with   the   lists 

which  is  calculated  to  mislead  the  underwriter,  (n) 

Whether  the  contents  of  the  foreign  lists  filed  in  Lloyd's   Query,  as  to 
uiner  room  are  to  be  presumed  known  to  the  underwriter  is  lists. 
•  point  not  yet  decided :  upon  the  evidence  adduced  before 
the  Court  of  C.  Pleas  on  the  point  in  the  only  case  where  it 
was  distinctly  raised,  their  judgment  was  against  the  pre- 
sumption as  a  general  rule,  (o) 

In  one  case  Lord  Kenyon  admitted  Lloyd's  lists  as  evi*  Lloyd's  books 
denceof  the  fact  of  capture  (p) ;  and  in  another  case,  on  a   prove  fact  of 
question  of  concealment.  Lord  Tenterden  admitted  them  as  f i^^k '*;  ""'^ 

ujockaue. 

(J)  Vol.  i.  p.  82,  83.  (m)  Lynch  t>.  Durnsford,   14  East, 

(4)    Abel   V.    Potts,   3    Esp.    242.  494. 

I'ynch  V.   Durnsford,   14   East,  494.  (n)    Mackintosh    v.    Marshall,    II 

Elton  r.  Larkins,  5  C.  &  P.  86.  385.  Mees.  &  Wels.  116. 

8  Biagh.   198.     Mackintosh  v.  Mar-  (o)  Elton  o.  Larkins,  8  Bingh.  198. 

«WI,  II  Mees.  &  Wels.  1 16.  (p)  Abel  v.  Potts,  3  Esp.  242. 

(0  11  Mees.  &  Wels.  120. 
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Proof,  admissi- 
bility, and 
effect  of  docu- 
ments fre- 
quently ad- 
duced in  trials 
on  policies. 

Lloyd's  British 
and  Foreign 
Shipping  Re- 
gister: mode 
in  which  it  is 
prepared. 


Admissibility 
in  eridence 
of  Lloyd's 
Shipping 
Register. 


against  the  assured^  to  prove  that  the  coast  of  Peru  had  been 
declai'ed  in  a  state  of  blockade  by  the  Chilian  government^ 
coupled  with  the  evidence  of  the  broker,  that  he  had  read  the 
notification  in  the  list  before  effecting  the  policy,  {q) 

Lloyd's  Shipping  Register  is  a  document  prepared  under 
the  authority  of  the  chairman  and  committee  of  Lloyd's 
Register  of  British  and  Foreign  Shipping  (constituted  in  its 
present  form  in  A.  D.  1834),  and  is  made  up  from  the  reports 
of  shipping  surveyors,  stationed  at  London  and  the  outports, 
and  known  as  LloydCs  Surveyors :  the  professed  object  of  the 
society,  and  of  the  register  published  imder  their  sanction,  is 
to  obtain,  and  exhibit  for  the  use  and  information  of  ship- 
owners and  underwriters,  a  classification  of  different  ships 
which  shall  indicate,  with  as  much  correctness  as  possible, 
their  real  and  intrinsic  qualities :  to  this  end,  all  ships  sur- 
veyed by  the  society  are  classed  in  the  register  under  certain 
letters,  indicating  various  degrees  of  age,  strength,  and 
stanchness.  Ships  of  the  first  description  of  the  ^rst  class 
are  indicated  by  the  letter  A,  or  in  advertisements  commonly 
A.  I.  Ships  of  the  second  description  of  the  ^rst  class  are 
designated  by  the  diphthong  ^ ;  if  of  a  superior  character, 
they  are  distinguished  in  red  by  an  asterisk  thus  afiSxed,  *^. 

Ships  of  the  second  class,  being  fit  to  carry  cargoes  not  in 
their  nature  liable  to  sea  damage,  are  designated  by  the 
letter  E. 

Ships  of  the  third  class,  being  those  deemed  fit  to  be  em- 
ployed on  short  voyages  not  out  of  Europe  —  by  the  letter 
L,  &c.  &c.  (r) 

With  regard  to  the  admissibility  in  evidence  of  Lloyd's 
Shipping  Register,  it  should  seem  that  it  will  never  be  re- 
ceived as  proof  of  the  truth  of  what  it  contains,  even  to  the 
extent  of  showing  that  ships,  in  the  general  understanding  of 


(7)  Bain  v.  Case,  3  C.  &  P.  496. 

(r)  For  further  information  as  to 
the  mode  of  preparing  the  register, 
see  the  case  of  Kerr  v,  Shedden,  4 
C.  &  P.  528.,  which  relates  to  the  period 
before  1834 :  for  the  present  state  of 
the  society,  and  the  mode  of  classifica- 


tion adopted  since  1834,  see  M'Cul- 
loch's  Comm.  Diet,  Supplement  for 
1836,  p.  88.  tiU  "  Ships,  Clasufication 
of,"  who  gives  full  particulars.  See 
also  Mr.  Wilkinson's  Law  of  Shipping, 
pp.  76 — 82. 
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the  trade,  really  have  the  character  ascribed  to  them  in  the  ^^^of,  admissi- 

.  .         ,  .  bihty,  and 

r^ter:  thus,  in  an  action  by  the  purchaser  against  the  effect  of  docu- 
aelkr  of  the   ship,   for  falsely   representing   that  she  was  IJl^"ntiy'ad- 
copper-fastened,  the  defendants  proposed  to  adduce  in  evi-  duced  in  trials 

,  ,  ,  on  policies. 

dence  Lloyd's  Register,  wherein    she   was  described  as  so   

being,  in  order  to  show  that,  at  the  time  of  sale,  she  was, 
among  shipowners  and  underwriters,  considered  as  copper- 
&8tened:  but  Lord  Denman  rejected  the  evidence,  remark- 
ing that  the  court  did  not  know  enough  of  the  manner  in 
which  the  book  was  made  up  to  justify  its  admission  {s) ; 
and  experience  shows  that  there  are  very  good  reasons  for  this 
exclusion. 


Sect.  V.  Proof  of  the  making  of  the  Policy,  —  Agency. 

§466.  The  allegation  that  the  policy  was  effected  by  the  Proof  of  the 

nominal  assured  as  agent  for  the  party  interested,  under  the  policy.— 

provisions  of  the  statute  28  G.  3.  c  6^.y  must  be  substan-  ^^^"^^' 

tiafly  proved  as  laid.  Agency  in 

T  T  1  •         1  •  1  effecting  the 

In  the  leading  case  on  this  subject,  the  allegation  that  the  policy  must  be 
policy  was  effected  by  the  plaintiffs  as  agents  for  one  Lund,  ^^l^  is"pr<wf  " 
and  for  his   use  and  benefit,  was  held  to  be  sustained  by  pf  an  order  to 

•^     insure  under 

proof,  that  plaintiffs  had  effected  the  policy  as  general  agents  ss  G.  s.  c.  56. 
for  Lund,  and  consignees  of  the  bill  of  lading ;  and  that  Ra^»^'<;«^»on  is 

^  ^  *^  ^  *^  equivalent  to  a 

Lund,  after  being   informed  of  their  having  effected  the  prior  order, 
policy  on  his  behalf,  had  written  to  approve  of  their  having  n^ncastle, 
done  80.  (t)     The  main  principle  acted  upon  in  this  case,  and  l^.^^'  ^  ^'"^*' 
illustrated  more  or  less  by  most  of  the  subsequent  decisions 
on  the  point,  is,  that  subsequent  ratification  of  the  insurance 
by  the  principal  on  whose  behalf  it  is  effected  is  equivalent 
to  a  prior  order,  on  his  part,  to  insure  —  omnis  ratihabitio 
Tetrotrahitur,  et  mandato  equiparatvr. 

Thus,  in  the  instance  of  insurances  caused  to  be  effected  by  Prize  agents, 
the  commissioners   of  Dutch  prizes  in   the   great  case   of 
Lucena  v.  Crawfurd,  and  in  others  caused  to  be  effected  by 

(•)  Freeman  w.   Baker,  5  C.  &  P.         (0  Woolff  ».  Horncastlc,  1  Bos.  & 
475.  Pull.  31G. 
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Proof  of  tJie 
making  of  the 
policy. — 
Agency. 


Ratification 
implies  pre- 
vious know- 
ledge of  the 
thing  ratified. 

Bell  r.  Jansen, 
1  M.  &  Sel. 
201. 


I-iength  of  time 
that  has  elapsed 
between  the 
insurance  and 
the  ratification 
is  unimportant. 
Hagcdorn  v. 
Oliverson, 
2  M.  &  Sel. 
485. 


prize  agents  for  captors^  it  was  held  that,  though  the  com- 
missioners, in  the  one  case,  and  the  captors,  in  the  others,  had 
no  insurable  interest  on  their  own  account,  yet  a  subsequent 
adoption  by  the  crown  of  the  insurances  they  had  respectively 
procured  to  be  eflfected,  was  equivalent  to  a  prior  order  to 
insure  on  behalf  of  the  crown,  and  consequently  amounted 
to  proof  of  an  allegation,  that  the  insurance  was  effected  by 
the  plaintiffs,  as  agents,  on  account  of  his  Majesty,  (u)    But 
where,  in  a  similar  case,  the  allegation  was,  that  the  insurance 
was  on  account  of  the  captors,  this  was  held  not  to  be  proved  by 
a  subsequent  ratification  by  the  crown,  (v)    But  no  one  can 
be   said  to  adopt  or  ratify  that  of  which,  at  the  time  of 
giving  the  supposed  ratification,  he  was  ignorant.     Hence, 
where  the  agents,  in  this  country,  of  a  merchant  residing  in 
America,  three  days  after  they  had  effected  insurance  on  his 
behalf,  received  from  him  a  letter  (written,  of  course,  before 
he  knew  of  what  had  been  done),  directing  them,  in  general 
terms,  to  insure  —  this  evidence  was  held  not  suflicient  to 
support  an  allegation  that  the  plaintiffs  had  received  the 
order  for,  and  effected  the  insurance  for  the  benefit,  and  on 
accoimt  of,  the  foreign  principal  (w) :  if,  however,  the  rati- 
fication be  given  after  knowledge  of  the  insurance,  the  length 
pf  time  which  may  have  elapsed,  between  the  making  of  the 
policy  and  the  giving  of  the  ratification,  will  not  prevent  its 
being  held  equivalent  to  a  prior  order.  Thus,  where  Hagedom, 
resident  in  London,  had  procured  a  policy  to  be  effected  on 
ship,  in  the  common  form  (?.  e.  ^^  as  well  in  his  own  name,  as 
for  and  in  the  names  of  all  and  every  other  person,  &C.),  for 
the  benefit  of  Schroeder,  a  foreign  merchant  resident  abroad^ 
who  was  interested  in  a  moiety  of  the  ship ;  and  there  was 
no  evidence  of  any  direction  having  been  given  by  Schnsder 
to  insure  in  the  first  instance :  but  it  appeared  that,  two 
years  afterwards,  and  after  the  loss  of  the  ship,  Schroeder 


(«)  Lucena  v.  Crawfurd,  3  Bos.  & 
Pull.  N.  R.  269.  S.  C.  on  venire  de 
novo,  1  Taunt.  S25.  Stirling  o.  lliomp- 
son,  11  East,  620.  623.  Routh  r. 
Thompson,  13  East,  274. 


(r)  Routh  0.  Thompsoo,  11  East, 
428. 

(w)  Bell  V,  Jtnseo,  1  Maule  &  Sel. 
201. 
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wrote  to  Hagedom^  that  he  hoped  he  had  procured  a  final  Proof  of  the 
setdement  from  the  underwriters  under  the  policy  —  this  ^ncy.— 
wu  held  sufficient  proof  that  Hagedom  was  the  person  who  ^e^^^y- 
had  given  the  order  to  efiect  the  insurance  within  the  true 
meaning  of  28  G.  3.  c  56. ;  and^  therefore,  that  the  action 
was  well  brought  in  plaintiflTs  name,   averring  interest  in 
Sefaroeder.  (x) 

Where,  in  a  similar  case,  the  action  was  brought  by  the  Letter  directing 
foreign  principal,  on  a  policy  effected  in  the  name  of  an  in-  received  by 
nirance  broker,  in  the  common  form.  Lord  Ellenborough  held  Ji^^^rincT"! 
that  the  production  of  a  letter,  directing  the  insurance,  written  abroad,  with 
to  the  broker  by  the  pMntiff  from  abroad,  with  the  English  mark  and  date 
ahip-lctter  postmark  upon  it,  and  the  date  of  the  year  on  pr<J,7of  an 
wluch  the  policy  was  eficcted,  was  sufficient  proof  of  an  o'^cf  ^  insurew 
averment  in  the  declaration,   that  such  broker   was  *^the 
person  residing  in  Great  Britain,  who  received  the  order  for, 
and  effected  the  policy."  (y)     As  this  kind  of  proof  may  £ff^^  ^f 
frequently  be  adduced  in  such  cases,  it  may  be  as  well  to  Pfo^i"g  P<»\- 

•^  mark  gcneraUj 

state  that  postmarks  on  letters  are,  primd  facie,  evidence  that 
the  letters  were  posted  at  the  time  and  place  therein  speci- 
fied (z);  and,  also,  that  if  a  letter,  properly  directed,  is  sent 
by  the  post,  it  is  presumed  that  it  reached  its  destination  at 
the  r^ular  time,  and  was  received  by  the  party  to  whom  it 
was  addressed,  (a) 

A  slight  variance  between  the  style  and  firm  of  the  policy  a  slight 
brokers,  as  alleged  in  the  declaration,  and  as  made  out  in  J*"*°««  *^ 

xween  tne  siyie 

proof,  was  held  not  to  be   material,  even  before  the  late  of  broker's 
amendment  act  and  the  rules  of  pleading  prohibiting  more  an?M  prowd/ 
than  one  special  count  on  policies  of  insurance.    Thus,  where  "  .""^'"po'^**"*- 
the  allegation  was  that  the  policy  had  been  effected  by  "  Gray,  Lodge,  i  Stark. 
Wilson,  and  Co.,"  as  the  agents  of  the  plidntiff ;  and  the  proof 
was,  that  it  had  in  fact  been  effected,  not  by  "  Gray,  Wilson, 

(*)  Ifagedom  v,  Oliverson,  2  Maule         (a)    Taylor    on    Evidence,    yoI.  L 

*SeL485.  p.  118.  §  117.,  who  cites  the  autho- 

(y)    Arcangelo    v,    Thompson,    2  rities :  if  the  address  be  too  general 

Camp.  620.  the  presumption  will  not  arise.  Walter 

(t)  Fletcher  v.  Braddyl,   3  SUrk.  p.  Haynes,  Rj.  &  Mood.  169. 
Rep.  64.     R.  r.  Johnson,  7  East,  65, 
R.  9.  Plumer,  Rus8.'&  Ry.264. 
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Proof  of  the  ^nd  Co.,"  who  WCFC  a  London  house,  but  "  Gray  and  Co.,"  a 
makingofthe  Liverpool  house,  consisting  of  the  same  members,  omitting 
Agency.  one :  Lord  Ellenborough  held  the  variance  immaterial,  and 

said,  that  if  the  two  houses  had  only  one  member  in  conunon 

it  would  be  sufficient  {h) :  this  would  be  so  a  fortiori^  since 

After  Yerdict      ^^^  alterations  in  the  law  above  referred  to :  after  verdict^  it 

agency  will  be    yf\[\  fce  intended  that  sufficient  proof  has  been  given  that  the 

taken  to  be  ,  ,  /•         i 

proved  as  plaintiffs  effected  the  policy  as  agents  for  the  party  really 

MeuLh  V.  Bell,  interested,  or  gave  the  order  for  insurance,  or  in  some  way  or 
15  East,  40.       other  brought  themselves  within  some  one  of  the  descriptions 

of  the  28  G.  3.  c.  5Q. :  Lord  Ellenborough,  therefore,  refused 
to  arrest  judgment  in  an  action  on  a  policy,  though  it  ap- 
peared, on  the  face  of  the  declaration,  that  the  plaintiffs  on 
the  record  were  neither  the  persons  named  in  the  policy,  nor 
the  parties  interested,  (c) 


Sect.  VL  Proof  of  the  Subscription  of  the  Policy. — Authority 

of  Agents. 

Proof  of  the  §  ^^'^^  Unlcss  admitted,  as  is  very  generaUy  the  case,  the 

subscription  of  subscription  of  the  policy  must  be  proved  in  the  usual  way : 
Authority  of     whcrc  the  Underwriter's  signature  has  actually  been  written 

°^^" by  himself,  no  difficulty  can  arise :  where,  however,  as  not 

Proof  of  autho-  unfrequcntly   occurs,   the    policy  has    been   subscribed  by 
policies.  brokers,  or  other  agents  on  his  behalf,  a  question  may  arise 

as  to  the  authority  of  the  agent :  as  to  this,  proof  that  the 
agent  had  often  subscribed  policies  in  defendants  name,  and 
that  the  defendant  had  held  him  out  to  the  world  as  properly 
authorized  for  that  purpose,  was  held,  by  Lord  Kenyon,  suf- 
ficient evidence  of  an  authority  to  sign,  without  proof  of  any 
written  authority  so  to  do  (d) :  Lord  Ellenborough,  in  one 
case,  seems  to  have  thought  this  proof  not  sufficient  (e) ;  but 
admitted  it  to  be  so  in  another,  when  coupled  with  the  addi- 
tional fact,  that  the  defendant  had  been  in  the  habit  of  paying 


(b)  Dickson  v.  Lodge,  1  Stark.  226.         (J)  Neal  v.  Irving,  1  Esp.  61. 

(c)  Mellish  v.  Bell,  15  East,  40.  (e)  Courteen  e.  Touse^  I  CuDp.4S. 


PBOOF  OP  COMPLIANCE  WITH  WABBANTIES. 

lasses  on  policies  so  subscribed.  (/)  Proof  that  the  agent  of  Proc 
an  insurance  company  was  in  the  habit  of  signing  other  [j^^p 
memoranda  of  a  similar  nature,  was  held  sufficient  proof  of  ^^^^ 
his  authority  to  sign  a  memorandum  for  a  change  of  voyage  — 
indorsed  on  the  policy,  (jf) 

It  is,  it  seems,  to  be  presumed,  that  an  agent  who  has  Autl 
authority  to  subscribe  a  policy,  has  also  authority  to  sign  the  ^^^ 
adjustment  of  a  loss.  (A)  *°  **^ 

Proof  of  subscription  by  an  authorized  agent,  will  satisfy 
an  auction  of  signature  by  the  defendant.  (J) 


ractc 


Sect.  VII.  Proof  of  Compliance  with  Warranties. 

§  468.  All  express  warranties  being  conditions  precedent  ^^^ 
to  the  policy's  attaching,  the  compliance  with  them  is  part  of  wan 
the  plaintiff's  title,  and  must  accordingly  be  proved  by  him  ^ 
in  the  first  instance ;  but  prima  facie  proof  of  compliance  will,  "^|j 
it  seems,  be  sufficient,  until  it  is  rebutted  by  counter  proof  on  cede 
Ihe  aide  of  the  defendant.  \^ 

Thus,  under  a  warranty  that  the  ship  insured  was  Danish^  P""®^ 
it  being  proved  by  the  assured  that  the  captain  addressed  ^, 
himself  to  the  Danish  consul  at  the  port  of  departure,  that  ^*^'^ 
he  carried  Danish  colours  when  he  left  it,  and  that  he  still 
lud  the  same  colours,  surmounted  by  those  of  the  captors, 
when  brought  by  them  into  an  intermediate  port  —  Lord 
Ellenborough  said,  that  this  was  sufficient  primd  facie  evir 
^ce  of  national  character,  so  as  to  entitle  the  jury,  in  the 
dsence  of  proof  to  the  contrary,  to  find  that  the  ship  really 
wag  Danish  according  to  the  warranty,  (j)    The  official  letter 

(/)  Houghton  17.  Ewbank,  4  Camp.  (A)     Richardson    o.    Anderson,    1 

4^1  Camp.  43.  note. 

(g)  Brockelbank  v.  Sugrue,  5  C.  &  (i)  Nicholson    p.    Croft,    2    Burr. 

P.  SI.     See  further  as  to   the   due  1108. 

cieeution  of  an  authority  to  sign  po-  (J)     Arcangelo    v.    Thompson,    2 

lidet,   Guthrie  v,  Armstrong,  1  DowL  Camp.  620. 
&  Ryl.  248.     Mead  p.  Davison,  3  Ad. 
&  £11.  303. ;  and  sec  ante,  vol.  I  pp. 
144,  145. 
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Proof  of  com- 
pliance with 
warranties. 

To  sail  with 
convoy. 


of  the  commander  of  the  convoy,  and  the  log  book  of  the 
convoying  man-of-war,  were  held  admissible  by  Chief  Baron 
Eyre  (A)  and  by  Lord  Ellenborough(/),  to  prove  compliance 
with  a  warranty  to  sail  ^vith  convoy. 

Whether  it  is  for  the  assured  to  prove  the  ship  to  have 
been  seaworthy  at  the  commencement  of  the  risk,  or  whether 
it  lies  on  the  defendant  to  give  proof  that  she  was  then  un- 
sea worthy,  is*  a  question  that  will  be  considered  hereafter,  (m) 


Proof  of  in- 
terest. 

Proof  of  in* 
terest  in  »hip : 
evidence  of  acts 
of  ownership 
prima  facie  suP* 
ficient,  even 
where  it  ap- 
pears that  there 
has  heen  a 
transfer  of  title. 

Appointment 
and  employ* 
ment  of  cap- 
tain. 

Robertson  v, 
French,  4  East, 
130 


Directing 
loading  of  ship 
and  paying 
crew. . 
Amcry  v. 
Rogers,  1  Esp, 
208. 


Sect.  VIIL  Proof  of  Interest 

Art.  1.  In  different  Subjects  of  Insurance —  Means  of  Proof , 

§  469.  Upon  a  policy  on  ship,  the  possession  of  the  assured 
as  owner  is  prima  facie  evidence  of  property,  until  further 
evidence  be  rendered  necessary,  in  support  of  the  title  thus 
made,  in  consequence  of  its  being  impeached  by  contrary 
proof  on  the  other  side :  it  is  not  necessary  for  the  assured, 
in  the  first  instance,  to  prove  that  the  ship  is  registered  in 
his  name :  thus,  where  it  was  proved  by  the  captain  that  the 
assured  were  the  persons,  by  whom,  as  owners^  lie  was  ap' 
pointed  and  employed — tliis  was  held  to  be  sufficient  prima 
facie   evidence    of   ownership;    and,   though  it   afterwards 
appeared,  by  his  answers,  on   cross   examination,  that  the 
ownership  was  derived  to  the  assured  under  a  bill  of  sale 
executed  by  himself  as  attorney  to  the  former  owner,  it  was 
further  held  that  it  did  not,  on  this  account,  become  ne- 
cessary to  produce  the  bill  of  sale  or  the  ship's  register,  or  to 
give  any  further  proof  of  property  beyond  the  mere  fact  of 
ownership,  no  contrary  proof  having  been  adduced  on  the 
other  sidc(w):   to  the  same  effect  Lord  Kenyon  had  pre- 
viously ruled  that  evidence  of  the  assured  ha\'ing  exercised 
acts  of  ownership  in  directing  the  loading,  ^c,  of  tJie  ship 
and  paying  the  people  employed,  was  sufficient  proof  of  in- 


(A)  D'lsraeli  v.  Jowett,  1  Esp.  427. 
(/)  Watson  t>.  King,  4  Campb.  275. 
(m)  See  postf  Sect.  IX. 


(n)  Robertson  v,    French,  4  East, 
ISO. 
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tere8t(0);  and^Lord  EUenborough  had  held  evidence  that  Proof  of  in- 

the  party  in  whom  interest  was  averred,  had  ordered  and 

paid  for  stores,  &c.,  to  be  sufficient  prima  facie  proof  of  ^^^^^^^°^^' 
his  ownership,  though  it  came  out,  on  cross  examination,  that  Foyle,  5  £sp. 
he  had  derived  his  title  under  a  bill  of  sale,  which  was  not 
prodaoed.  (p) 

The  nature  of  the  contrary  proof  on  the  other  side,  which  The  registry  or 

•  T«  t*  -11       certificate  need 

xebots  this  primd  facie  evidence  of  ownership  appears  by  the  never  t>e  pro- 
two  following  cases :  a  ship  having  been  insured  in  the  name  ^  inlunce  to 
of  •«  Elizabeth  Marsh  &  Son ; "  the  son  brought  the  action,  P«>^e  piaintirs 

*^      ,  insurable  in- 

and  averred  the  interest  in  himself  alone ;  in  order  to  prove  terest  in  ship. 
his  Interest  as  alleged,  he  called  the  captain,  who  proved 
having  been  employed  by  him  to  take  the  command,  pay  the 
seamen  and  draw  bills  on  account  of  the  ship:  this  was  held  J„"*gy  ^^ 
BofiBcient  primd  facie  evidence  of  interest :  the  defendant  then  plaintifTs  name 
showed  that  at  the  time  the  policy  was  effected,  other  parties^  conclusive  to 
wxmes  were  on  the  register,  and  that  there  was  no  change  in  i^g/wtT  '"^** 
the  registry  till  after  the  date  of  the  insurance:  Mr.  J.  Le  Marsh  p. i 
Blanc  held  this  to  be  conclusive  against  the  plaintiff's  title,  {q)  4  Esp.  98.' 
So  where  three  plaintiffs,  in  order  to  make  out  an  insurable  Camden  r. 
interest  in  freight,  proved  that  the  ship,  out  of  the  owner-  5  x.  iiep.'709. 
8hip  of  which  the  claim  to  freight  arose,  had  been*paid  for 
by  themselves  and  a  fourth  person  who  was  in  partnership 
with  them,  the  court  held  this  primd  facie  proof  of  ownership 
to  be  conclusively  rebutted  by  the  production  of  the  register, 
wberein  the  ship  was  registered  in  the  names  of  two  of  them 
only(r):   "the  production  of  the  register,"  says  Mr.  J.  Le  ' 
Blanc,  "  showing  the  title  to  be  in  two  of  them  only,  threw 
upon  them  the  burden  of  proving  a  subsequent  title  in  all 
the  three."  {s) 
But  thoui^h  the  production  of  the  register  or  certificate  in  i*«  production 

,  .  .        ,  .       ,  ,      .  .  ,       however,  with 

Which  his  name  is  omitted  is  thus  conclusive  to  negative  the  plaintifTs  name 
interest  of  the  assured,  yet  its  production  with  the  name  JJJ^n^^""*' 
infierted  is  not,  in  itself,  and  without  more,  even  primd  facie,  M]^  evidence 

of  insurable 

(0)  Amery  0,  Rogers,  1  Esp.  208.  (r)  Camden  v,  Anderson,  5  T.  Rep. 

(p)  Thomas  w.  Foyle,  5  Esp.  88.  709. 

(9)  Marsh  v.  Robinson,  4  Esp.  98.  («)  In  Tinkler  i;.  Walpole,  14  East, 

229. 
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Proof  of  in- 
terest. 

interest,  with- 
out proof  of 
acts  of  owner- 
ship. 

Piric  o.  Ander- 
son, 4  Taunt 
65± 


Entry  in 
register  book 
stating  that 
certificate  had 
been  granted 
on  plaintifTs 
affidavit,  b  not 
good  secondary 
evidence  of  in- 
surable interest. 


Broker  who 
has  effected 
insurance  and 
accounted  for 
premiums  with 
his  principals, 
cannot  set  up 
the  register 
against  their 
claim  for  a  loss 
paid  to  him  as 
their  agent. 
Dixon  r.  HamJ 
mond,  2  B.  & 
Aid.  sia 


evidence  of  his  title :   thus,  where  in  an  action  brought  by 
broker  on  a  ship  policy,  the  interest  was  averred  to  be  in 
three  persons  as  his  principals:  and  to  make  out  this  aver- 
ment the  original  register  was  produced,  purporting  to  be 
made  on   the   oaths   of  those  persons,  who   had   sworn,  in 
pursuance  of  the  act,  that  they  were  the  sole  owners ;  but 
this  affidavit  itself  was  not  produced,  and  no  evidence  was 
given  of  any  acts  of  ownership:  the  court  held  the  proof 
insufficient,  even  as  primd  facie  evidence  of  interest,  Mr.  J. 
Gibbs  remarking  that  it  did  not  follow  because  the  legislature 
made  registration  necessary  to  complete  a  title,  that  it  there- 
by made  it  alone  to  be   proof  of  title.  (^)     So  where  it 
appeared  that  all  the  affidavits  on  which  registers  had  been 
granted,  had  been  destroyed  by  fire,  an  entry  in  the  raster 
book  stating  that  a  certificate  of  register  had  been  granted  on 
plaintifiTs  affidavit,  was  held  by  Lord  Ellenborough   to  be 
inadmissible  as  secondary  evidence,  to  supply  the  want  of 
such  affidavit,  without  the  further  evidence  of  some  person 
who  had  seen  it,  and  knew  that  it  had  been  made  by  him.(ii) 
An  agent,  after  accounting   with  his  principals,   and   re- 
ceiving money  in  that  capacity,  cannot  dispute  their  title, 
and  say  that  he  did  not  receive  the  money  for  them,  but  for 
some  other  person.     Hence,  where  a  broker,  after  having 
become  sole  registered  owner  p(  a  ship,  which  had  been  pre- 
viously owned  by  one  of  two  partners,  effijcted  an  insurance  on 
the  partnership  account,  and  accounted  with  the  partnership 
for  the  premiums,  it  was  held  that  he  could  not  set  up  his 
title  on  the  register  as  a  defence  to  an  action  for  money  had 
and   received  brought  by  the  partnership,  to  recover  the 
amount  of  a  loss  which  had  been  paid  by  the  underwriter  to 
him,  as  the  agent  of  both  partners.  (t>) 


ij)  Pirie    r.    Anderson,   4    Taunt     in   Flower  r.  Young,  3  Camp.  241.; 
652.     It  has   been   regretted  by  the     and  see  the   remarks   of  Mr.  Taylor, 


courts  in  more  than  one  instance,  that 
the  registry  is  not  made  good  primd 
facie  evidence  of  its  contents  in  every 
case.  See  per  Sir  J.  Mansfield,  4 
Taunt.  656.     Per  Lord  Ellenborough 


Law  of  Evidence,  §  1275.  yoI.  ii.  p. 
1159. 

(«)  Teed  r.  Martin,  4  Camp.  90. 

(»)  Dixon  V,  Hammond,  2  B.  & 
Aid.  310. 
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Interest  m  freight  is  proved  by  proving  an  interest  in  the  Proof  of  in. 
ship,  as  owner,  charterer,  or  otherwise,  and  by  showing  that  ^^ 


-  charter-party  was  made,  goods  shipped,  or  that  there  was  Proof  of  in- 
B<»ne  contract  entered  into,  or  act  done  whereby  an  insurable  mfitight. 
interest  in  freight  accrued,  (tr) 

Interest  in  goods  is  proved  either  as  in  the  case  of  ship  by  Proof  of  in. 
evidence  of  possession  or  of  acts  of  ownership ;  or  by  transfer  [„ '^1»a.'"**'*^ 
of  title  to  the  assured  by  bill  of  lading,  or  other  document ; 
or  by  evidence  of  payment  of  the  price. 

The  bill  of  lading  is  the  usual  evidence  of  the  ownership  Bill  of  lading. 
of  property  shipped;  the  consignee  or  his   assignee  being 
presumed  to  be  the  owner  where  it  is  not  otherwise  ex- 
pressed in  the  bill  of  lading  (:r):  this  document,  being  merely  Effect  of  bill  of 
an  acknowledgment  by  the   master,  is  no  evidence  in   an  dcn^*°*^** 
action  on  the  policy  without  authentication  (y) ;  and,  even  if 
authenticated  by  the  master,  it  seems  that  it  will  not  amount 
to  8a£Scient  proof  of  insurable  interest  in  the  goods,  without 
some  further  proof;  as  that  the  goods  specified  in  it  were 
actually  shipped  on  board  {z) ;  at  all  events,  it  is  clear  that  Where  limited 
where  the  master  guards  his  acknowledgment,  as  by  writing  **^eoHta!t8um- 
on  the  bill  " contents  unknoumJ^  so  that  he  does  not  charge  ^^* 

...  Haddow  n. 

bimself  with  the  receipt  of  any  goods  in  particular,  such  bill  Parry,  s 
of  lidmg  is  not  evidence,  either  of  the  quantity  of  the  goods, 
or  of  the  insurable  interest  of  the  consignee :   nor  can  such 
dociunent  be  proved  as  an  admission,  by  proving  the  hand- 
writing of  the  deceased   master  (a):    whether  the  bill   of  Qi^ry,  whether 
Wing,  even  as  between  the  consignee  and  shipowner,  can  ever  ^  conclus?^ 
be  conclusive  evidence  of  the  shipment  of  the  goods,  seems  ^^!^^"*^«  ^J^^ 
▼cry  doubtful :  it  has  been  decided  that  it  is  not  so,  where  the  goods, 
^c  action  is  by  the  consignee  (but  not  the  indorsee)  against 
^6  shipowner  for  non-delivery ;  and  the  bill  of  lading,  when 

(•)  Camden  v,  Anderson,  5  T.  Rep.  (a)  Haddow  r.  Parry,  3  Taunt  303. 

709.    Etches   v,  Aldan,  1  M.  &  Kyi.  In  this  case  Mr.  J.  Lawrence  seemed 

1^7. }  and  see  ante.  Insurable  Interest  to  think  that  the  bill  of  lading,  without 

in  Freight,  vol.  i.  pp.  235 — 238.  the  limiting  words,  tcould  have  been 

(x)  Hibbert  v.    Cnrtcr,  1   T.  Rep.  sufficient  proof  of  an  insurable  interest 

476.    Caldwell  v.  Ball,  1  T.  Rep.  205.  in  the  goods,  i.  e.  that  they  had  been 

Cy)  Dickson  v.  Lodge,  1  Stark.  22G.  shipped  on  board. 

{x)  M* Andrew  v.  Bell,  1  £sp.  373. 

4q 
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Proof  of  in-       produccd^  shows  the  shipment  to  have  been  made  by  a  third 

^^^ party  who  was  the  plaintiff's  agent,  (i) 

Payment  of  Payment  of  price  of  the  goods  is  satisfactory  evidence  of 

pnce  of  goods,    iug^p^ble  interest :  hence,  a  bill  of  parcels,  with  the  vendor's 

receipt,  for  goods  sold  abroad,  was,  very  early,  held  to  be 

sufficient  proof  of  interest  (c) ;   eo  the  fact  that  consignees 

have  given  their  acceptance  to  the  consignors  for  the  price,  and 

on  account,  of  the  goods,  if  coupled  with  proof  of  payment, 

would,  as  it  seems,  be  satisfieu^tory  evidence,  (d) 

A  copy,  kept         To  provc  that  the  goods  insured  were  shipped,  a  derk  in 

house,  of  the      tbc  custom-housc  produccd  the  copy  of  an  official  paper, 

*^'*^**®''* '■®"      containing  an   account   of  the  cargo  as  examined  by  the 

cargo,  is  admis-  scarchcr ;  the  official  paper  goes  with  the  ship,  and  the  copy 

dence  to  prove    18  l^ept  at   the  custom-house :    Mr.  J.  Chambre  ruled  this 

te^?S^he'      ^^Py  *^  ^®  admissible,  without  calling  the  searcher,  as  bdng 

goods.  a  paper  made  by  the  appointed  officer  under  the  authority  of 

an  act  of  parliament,  and  lodged  as  an  official  document  in 
the  custom-house,  (e) 
Proof  of  in.  In  an  action  upon  a  policy  on  bottomry  and  respondentia 

f^'Slf^^i!"^  loans,  evidence  of  the  execution  of  the  bond,  and  of  the  interest 

in  bottomry.  '  ' 

of  the  borrower  in  the  ship  or  goods,  is  sufficient  proof  of  the 

interest  of  the  assured,  and  the  borrower  himself  was,  even 

before  Lord  Denman's  act,  and  a  fortiori  would  be  so  nnce, 

a  competent  witness  to  prove  his  own  interest  in  the  ship  oc 

goods,  by  hypothecating  which  he  raised  the  loan,  {f) 

Respondentia         ^ut  in  a  policy  On  goods  a  respondentia  bond  is  no  proof 

hond  no  proof    q£  interest  in  the  goods  on  which  the  money  was  borrowed  (y) ; 

goods,  except     though,  by  the  usage  of  the  East  India  trade,  proof  of  money 

y  usage.  j^^  ^^^  ^^  ^j^^  Captain  in  the  course  of  the  voyage,  and  for 

which  he  charged  respondentia  interest,  was  held  to  be  proof  of 

insurable  interest  in  a  policy  **  on  goodsy  specie^  and  effects.^  {h) 

• 

(6)  Berkley  v.  Watling,   7  Ad.  &  (e)  Johnson  v.  Ward,  6  Eap.  47. 

EU.  29.    2  Nev.  &  Pcrr.  178.     A  very  (/)  Glover  r.  Black,  1  W.  B1.S96. 

instructive  case  as  to  the  general  effect  (p)  Glover  v.  Black,  S  Burr.  1394. 

in  evidence  of  the  bill  of  lading.  1  W.  Bl.  405.  422. 

(c)  Russel  V.  Boehm,  2  Str.  1127.  (A)  Gregory  v.  Chnstie,  .3  I>ougL 

(d)  See    Davics    v.     Reynolds,    1     419. 
Stark.  115. 
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Proof  of  in- 
terest 


Abt.  2.  Amount  of  Interest 


§  470.  Under  a  general  averment  of  interest  in  the  entire  Under  an  aver- 
thing  insured,  the  plaintiff  maj  prove  an  interest  in  part,  and  terwt^n  the 
recover  pro  tanto :  thus,  where  one  of  four  part  owners  of  a  "^^^^^^  plaintiff 

1.  ••  •  .  ,  ™*y  prove  an 

fihip  having  insured  her  freight  generally  in  an  open  policy,  interest  in  part 

and  averred  his  interest  generaUy,  without  specifying  it  to  be 

in  only  an  aliquot  part  of  the  freight,  it  was  held  that  he 

might  recover  in  proportion  to  the  amount  of  interest  he 

proved,  (t)      So,  a  fortiori,  if  the  plaintiff  prove  a  greater  ^/oHton  proof 

interest  than  he  has  alleged  in  his  declaration,  this  shall  not  huerSt  wtu 

predude  him  from  recovering  to  the  extent  of  the  interest  ^vpon  aver- 

h    L         n      ^  r\  mentofa 

he  has  alleged,  {j)  smaller. 

Where  a  plaintiff,  only  interested  in  one-fourth  of  a  ship, 
declared  for  a  total  loss  of  the  entire  ship,  and  proved  only  a 
partial  loss,  he  was  held  entitled  to  recover  in  proportion  to 
the  partial  loss  on  his  fourth.  (A) 

In  open  policies  the  plaintiff  must  prove  the  actual  value  in  op^  policies 
of  the  thing  insured  at  the  commencement  of  the  risk:  in  provVthe™ 
poBdes  on  ship,  this  must  be  done  generally  by  the  evidence  ^"huT^^te^"^ 
rfnarveyors  who  can  speak  to  the  ship^s  condition  aty  or  about,  at  the  com- 
the  commencement  of  the  risk ;  in  policies  on  goods,  generally  the  risk. 
spe&kiDg,  by  the  production  of  the  invoice,  bill  of  lading,  &c. 

hi  valued  policies,  supposing  the  whole  of  the  subject  to  in  valued 
which  the  valuation  was  intended  to  apply,  to  have  been  ^^^^^^yg  jg 
once  at  risk  under  the  policy,  the  value  in  the  policy,  as  we  *•''«"  •»  the 
have  elsewhere  seen,  is  conclusive  as  between  the  assured  and  of  the  interest: 
*he  midcrwriters,  whether  in  cases  of  total  or  of  average  loss :  "aitrne^?"*^ 
in  cases  of  average  loss  it  constitutes  the  amount  upon  which  "^^^r  be 
the  percentage  of  damage  or  depreciation  is  calculated,  in 
order  to  ascertain  the  indemnity  to  which  the  assured  is 
entitled :  in  cases  of  total  loss  it  is  itself  the  exact  measure 


(0  Rising  9.   Burnett,  Marsh,   on         (k)  Gardiner  v.  Croasdalc,  3  Burr. 
Id^738.  904.     IW.  Bl.  193. 

(J)  Page  t»  Rogers,  Marsh,  on  Tns. 
7S9. 
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EVIDENCE. 


Proof  of  in- 
terest. 


Doctrine  of  the 
effect  of  valua- 
tion in  the 
policy  as  an 
admission  of 
the  insurable 
amount  of  the 
interest 


Nature  of 
proof  where,  in 
valued  policies 
only,  part  of 
that  to  which 
the  valuation 
was  intended 
to  apply  has 
been  risked 
and  lost. 


of  that  indemnity ;  and  however  much  it  may  exceed  the 
actual  value  of  the  subject  insured,  can  never,  unless  grossly 
excessive,  be  set  aside,  on  that  ground  alone.  On  this  point 
the  doctrine  has  been  well  stated  by  Mr.  J.  Story.  **  The 
effect  of  a  valuation,  in  point  of  law,  is,  that  in  all  cases  of 
total  loss,  where  there  is  a  substantial  interest,  and  bona 
Jidesy  it  will  be  conclusive  in  regard  to  the  value.  It  is  true 
that  a  trivial  interest  will  not  save  the  policy ;  neither  will  a 
substantial  interest,  if  there  is  an  intent  to  deceive  or  mialoj/l 
the  underwriter;  and  a  gross  over  valuation  affords  a  pre- 
sumption of  fraud.  But  if  the  policy  is  procured  in  entire 
good  faith,  if  there  is  no  intent  to  deceive,  and  if  there  is  a 
substantial  interest,  then  the  over  valuation,  whatever  it  may 
be,  is  unimportant."  (/) 

In  such  cases,  therefore,  the  plaintiff  need  never  give  any 
proof  of  the  amount  of  his  interest;  but  merely  the  fact  that 
he  had  some  interest  of  a  substantial  nature,  in  a  subject  cor- 
responding to  and  satisfying  the  description  in  the  policy,  (m) 
Where  in  valued  policies  on  goods  or  freight,  the  whole  of  the 
goods  to  which  the  valuation  was  intended  to  apply  have 
never  been  at  risk  imder  the  policy  and  at  the  time  of  loss 
proof  must  be  given  of  the  proportion,  which  the  goods 
actually  on  board  at  the  time  of  loss,  bore  to  the  whole 
quantity  of  the  intended  cargo ;  and  this  proportion  must  be 
applied  to  the  agreed  value  in  the  policy,  in  order  to  ascertain 
the  amount  of  indemnity,  (n) 


Art.  i.  Parties  in  whom  Interest  is  vested,  and  time  at  which 

it  accrues. 


§  471.  With  regard  to  the  proof  of  interest  in  the  parti< 
in  whom  it  is  averred  in  the  declaration,  the  point  has  already*^ 


(/)  j  Alsop  V.  Coram.  Ins.  Comp.,  1 
Sumner,  451.,  cited  2  Phillips,  743. 
See  in  English  law  the  conclusive  case 
of  Irving  r.  Manning  before  the  House 
of  Lords,  cited  ante,  pp.  1 110,  1 1 11 . 


(m)  Lewis  v.  Rucker,  2  Burr.  1171-— 
Grant  v.  Pkrkinson,  S  Dougl.  16. 

(n)  Forbes  o.  Aspinall,  13  East^ 
323.  Rickman  r.  CarsUirs,  5  B.A^ 
Ad.  651. 
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■ 

been  so  fiiUy  considered,  that  very  little  need  be  added  in  Proof  of  in- 

.  1  .       •  terest 

this  place. 


Where  the  alternative  mode  of  averment  given  by  the  New  Where  in- 
Boles  is  adopted,  proof  of  interest  in  any  of  the  parties  named  avwred  iTthe 
in  the  declaration  will  be  sufficient:  where  otherwise,  the  «ltemativeit 
proof  must  still  correspond  strictly  with  the  averment,  on  the  proved  as  laid. 
principle  as  stated  by  Lord  Ellenborough,  that  a  disclosure  of 
the  real  interest  intended  to  be  covered  by  the  policy  ought 
to  be  made,  not  only  in  order  to  apprise  the  underwriter, 
whose  case  he  is  to  meet,  but  as  a  matter  of  public  policy 
and  convenience,  (o) 

In  addition  to  the  cases  before  cited,  as  to  the  necessity  Proof  of  inter- 
of  proving  interest  as  laid,  the  following  may  be  inserted  ^  firm. 
as  showing  the  nature  of  the  proof  required :  the  plaintiff  ^^?|**  i  Chitt 
averred  his  interest  to  be  in  A.  and  B.,  and  in  "certain  persons  49. 
trading  under  the  firm  of  W.  and  J.  Bell  and  Co. :  ^  on  motion 
for  a  rule  to  show  cause  why  judgment  should  not  be  arrested, 
because  it  was  not  proved  who  were  the  members  of  that 
firm,  the  rule  was  refused ;  the  court  holding  it  sufficient  to 
prove  that  there  was  such  a  firm,  and  that  they  were  in- 
terested in  the  goods,  without  proving  the  names  of  all  the 
members,  (p) 

§  472.  With  regard  to  the  time  at  which  the  interest  of  Proof  that  in- 
party  must  be  shown  to  have  accrued,  we  have  seen  that  it  is  ic^ed^urinir 
sufficient  to  prove  that  he  was  interested  at  any  time  during  '"^^  «n<J  »* 
the  nsk,  and  at  the  time  of  loss  (9) ;  and  even,  in  cases  of  sufficient. 
average  lassy  under  a  policy  containing  the  clause  "  lost  or  Or  in  policies 

_-,.„_,  /i  .  t  11  "lost  or  not 

not  lost,  it  Will  be  sufficient  to  aver  and  prove  that  he  was  lost**  at  any 
interested  at  any  time  in  the  course  of  the  voyage  (r):  the  JhTvoymf 
policy  does  not  pass  by  an  assignment  of  the  ship  or  goods.  Assignment  of 

interest  in 
thing  insured 

(0)  Bell  V.  Ansley,  16  East,  141.;  (q)  Rhind  v.  Wilkinson,  2  Taunt, 

and  see  that  case  and  Cohen  v,  Han-  237.     Powles  v.   Innes,  1 1   Mces.  & 

nam,  5    Taunt.  101.      Carruthers    o.  Wels.  10. 

Sbedden,    6   Taunt.    14.      Powles  v.  (r)  Sutherland  9.  Pratt,  1 1  Mees.  & 

Innes,  11  Mees.  &  Wels.  10.  Wels.  296. 

(p)  Wright  V.  Welbie,  1  Chit  Rep. 
49. 
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EYIDENGE. 


Proof  of  in- 
terest. 

before  loss  does 
not  sustain 
allegation  of 
insurable  in- 
terest during 
risk  and  until 
loss. 

Assignment 
after  loss  im- 
material. 


and  if  such  assignment  take  place  before  the  lassy  an  action 
cannot  be  brought  on  the  policy  on  behalf  of  the  assignor, 
averring  interest  in  him,  unless  there  have  been  an  agreement 
between  the  parties^  that  he  shall  keep  the  policy  alive  for 
the  benefit  of  the  assignee  {s) :  assignment,  however,  of  his 
interest  after  the  loss,  will  not  prevent  him  from  suing  on  the 
policy  in  his  own  name,  or  by  an  agent,  averring  the  interest 
in  himself,  {t) 


Ptoof  of  ship's 
sailing,  and 
that  risk  had 
commenced 
before  loss. 

Allegation  as 
to  commence- 
ment of  risk 
must  be  sub- 
stantially 
proved  as  laid. 


Allegation  that 
loss  occurred 
after  goods 
were  loaded 
and  ship  had 
sailed,  not 
proved  by 
showing  that  it 
had  taken 
place  while 
ship  was  at  the 
port,  and  only 
part  of  cargo 
was  put  on 
board. 
Abitbol  p. 
Bristow, 
6  Taunt  464. 


Sect.  IX.  Proof  of  Ship^s  sailing^  and  that  Risk  had 

commenced  before  Loss, 

§  473.  As  we  have  elsewhere  seen,  before  a  loss  can  be 
recovered  from  the  underwriter,  it  must  be  shown  to  have 
taken  place  within  the  period,  or  local  limits  of  the  risk,  or 
voyage  insured:  hence  the  averments  that  the  ship  was  at  the 
port,  had  sailed  on  the  voyage,  or  that  the  goods  were  loaded 
on  board,  before  the  loss,  must  be  substantially  proved  as  laid : 
this  may  be  done  by  the  testimony  of  the  master,  or  other 
officer  acqu^ted  with  the  circumstances,  or  by  meahs  of 
written  directions  transmitted  to  the  master,  or  by  Hcenses, 
charter-parties,  entrances,  clearances,  convoy  bonds,  &&, 
preparatory  to  the  departure  of  the  ship,  and  indicating  her 
destination,  {u) 

With  regard  to  the  shipy  the  following  points  have  been 
decided :  under  a  policy  "  at  andfrom^  the  declaration  averred 
that  the  loss  happened  after  the  goods  were  loaded  on  boards 
and  the  ship  had  sailed  on  her  intended  voyage  :  the  proof  was, 
that  it  had  taken  place  while  the  ship  was  "  at "  the  port  of 
outfit,  and  when  only  half  the  cargo  was  loaded  on  board : 
this  was  held  a  fatal  variance,  on  the  ground  that  the  case 
presented  a  very  different  aspect  to  the  underwriters,  sup- 
posing the  ship  to  have  been  lost  in  the  course  of  the  voyage, 

(«)  Powles  v.   Innes,    11  Mees.    &         (k)  Stark,    on    Evidence,   vol.   iiL 
Wels.  10.  p.  873.  Sd  ed. 

(i)  Sparkes  v.   Marshall,  2   Bingh. 
N.  C.  761. 
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firom  that  which  it  would  have  assumed^  had  it  been  stated  Proof  of  the 
to  haye  taken  place  in  port  (r)  '^!':Z''I:^' 

It  must  be  proved  that  the  ship  had  sailed  on  the  very   wu  during  the 

risk 

nayage  insured:  or  if  the  loss  should  take  place  "  at "  the  port  — '- 

where  the  risk  is  made  to  commence^  then  it  must  be  shown  ^'  ^^^  ^ 

that  the  ship  was  at  such  port  on  the  voyage  insured(to) :  where  ship  had  sailed 

the  ship  has  foundered  at  sea,  this  proof  of  her  having  sailed  on  yoyaire^^red 

the  voyage  insured  frequently  presents  some  difficulty.     The   How  this  is 

following  points  have  been  decided  as  to  the  sufficiency^f  the  Slip  haiT***'* 

eiddence :  to  prove  that  a  ship,  insured  at  and  from  Ports-  foundered  at 

mouth  to  Quebec,  had  sailed  for  the  latter  place,  a  witness  was  Cohen  v. 

called  who  stated  that  he  had  seen  the  ship  in  Stokes  Bay,  camp.  ^ 

going  out  with  the  other  ships  from  Spithead,  and  that  she 

had  never  since  been  heard  of:  Lord  EUenborough  held  this 

insufficient:  the  convoy  bond,  from  the  custom-house,  was 

then  produced,  with  these  words  at  the  bottom  of  it  —  '^con-  Production  of 

Toy  bond  for  Quebec ; "  and  an  officer  from  the  customs  *^"^' 

Bud,  that  it  was  in  the  course  of  office  to  write  these  words 

(m  the  bond,  and  that,  though  he  did  not  know  of  any  act  of 

office  being  done  on  it,  yet  he  had  no  doubt  that  the  papers, 

for  a  voyage  to  Quebec,  were  delivered  to  the  captwi  before 

BuHng:    Lord  EUenborough   held  this    good    primd  facie 

endence  that  the  ship  had  sailed  on  the  voyage  insured,  (z) 

In  the  same  case.  Lord  EUenborough  said,  that  if  it  could  be  Of  charter- 

shown  that  the  ship  had  a  particular  destination  by  charter^  anew!  °'    *  " 

f^y  he  should  presume  that  she  saUed  on  the  chartered 

^'oyage ;  so,  on  proof  that  she  had  cleared  out  for  a  particular 

port,  the  presumption  would  be,  that  she  had  sailed  for  it 

when  she  dropped  from  her  moorings,  (y)  A  license  to  carry  a  of  license. 

<ittgo  to  a  place  named  in  the  poUcy  as  the  port  of  destinar- 

^ioD,  is  primd  fade  evidence  that  the  ship,  when  she  left  her 

port  of  outfit,  saUed  on  the  voyage  insured  (z):   so  is  a  of  letter  from 

'rtter  received  by  the  owners,  in  this  country,  from  their  SJ^°° 

(v)  Abitbol  V,   Bristow,   6   Taunt.  (x)  Ibid.  51. 

464.    8  Marsh.  Rep.  157.  (y)  2  Camp.  52. 

(w)  Cohen  v.   Hinckley,  2  Camp.  («)  Marshall  ©.  Parker,  2  Camp.  69. 
50. 

4  Q  4 


% 


1336  EVIDENCE. 

Proof  of  the        Correspondents  at  the  foreign  port  of  destination^  stating  that 

^^'d thaSioM*  *^®  ®^^P  ^^^  °^^  ^^^^  arrived  there,  but  was  expected  in  a 
was  during  the  few  days,  (fl)     In  Order  to  prove,  under  a  policy  on  goods, 

! that  the  ship  had  sailed  on  a  voyage  from  Leghorn  to  Lisbon, 

filfen^^Me"^^^  the  plaintiff  Called  a  packer,  resident  in  Leghorn,  who  stated 
for  thU  pur-  that  hc  had  packed  the  goods  at  the  warehouse  of  the  shipper, 
Koster  v.  and,  by  his  orders,  delivered  them  to  a  boatman,  to  go  by  the 

Mo3  3^3  ^     ®^^P  ^  ^^®  boatman  was  also  called,  who  stated  that  he,  by 

the  efilpper's  orders,  had  delivered  them  on  board  the  ship, 

and  taken  a  receipt  for  them  from  the  captain,  whom  he 

knew ;  and  that  he  had  heard,  both  from  the  shipper  and  the 

captain,  that   the  vessel  was  bound  for  Lisbon.     Chief  J. 

Abbott  held  that  this  was  not  even  prima  fade  eiddence 

that  the  ship  ever  sailed  for  Lisbon,  (b) 

Time  of  sail.  Where  the  averment  was  that  the  ship  sailed  after  the 

he^o^edaa      making   of  the  policy,  and  the  proof  was  that   she  sailed 

^^'  before,  the  variance  was  held  to  be  immaterial  (c) :  a  shipping 

shipping  entry    entry  at  the  custom-house  has  been  admitted  to  show  the 

houw.^"""         ^^^  ^f  ^*^  ^^^P'^  sailing,  (d) 

Proof  of  in-  In  casc  of  ffoods,  the  inception  of  the  risk  is  the  loading 

on  goods.  "*      of  them  on  board;  and  this  must  be  proved  either  by  direct 

testimony  of  the  fact,  or  by  the  bill  of  lading,  duly  authentic 
cated,  and  connected  with  the  particular  subject  of  insurance, 
in  the  way  already  specified,  (e)  In  case  of  goods,  also,  proof 
must  be  given  that  the  loss  took  place  within  the  period  of 

It  must  be         the  risk,  or  the  limits  of  the  voyage,  insured :  thus,  where,  in 

proved  that  |  ... 

loss  on  goods  an  action  on  a  policy  on  goods,  it  appeared  that  the  ship, 
the'risk  ^ot^'  *^^®^  being  turned  away  from  her  port  of  destination,  sailed 
voyage,  in-        on  another  voyage  not  protected  by   the  policy,   and  no 

proof  was  given  whether  the  damage  sustained  by  the  goods 
had  accrued  on  the  first  or  the  second  of  these  two  voyages, 
Lord  Ellenborough  directed  a  nonsuit,  on  the  ground  that 


(a)  Twemlow  o.   Oswin,  2  Camp.         (c)  Peppia  v.   Solomon,  5  T.  Rep. 
84.  496. 

(6)  Koster  v,  Innes,  Ry.  &  Mood.         {d)  Hughes  o.  Wilson,  1  Stark.  Rep. 
333.  180. 

(e)  See  last  section. 
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there  was  no  distinct  evidence  that  the  goods  were  injured  Proof  of  the 
while  protected  by  the  policy.  (/)  and  that  l«ig' 

With  regard  to  freight,  the  inception  of  the  risk  in  cases  "^^  <^"""«  ^"^^ 
where  it  is  secured  by  charter-party,  is  proved  by  evidence  p^^^.^ 
of  the  sailing  of  the  ship,  and  the  production  of  the  charter-  cieption  of  risk 
pffty  (^) :  in  other  cases  it  is  proved  either  by  showing  that 
aU  the  goods  were  actually  loaded  on  board,  or  that  part  of 
them  were  so,  and  the  rest  contracted  for  and  ready  to  be 
shipped  (A) ;  and  that  the  ship,  at  the  time  of  loss,  was  ready 
to  receive  them,  (i)     If  the  plaintiff  relies  on  a  contract  to 
siup  the  goods  on  freight,  he  must  be  prepared  to  show  that 
such  contract  is  legally  binding  (^j)y  though  it  need  not  be 
written  or  under  seal.  (K) 


Sect.  X.  Proof  of  Loss. 

Art.  1.  Fact  of  Loss.  —  Means  of  Proof 
§  474.  Direct  proof  of  the  fact  of  loss  may  be,  and  in  most  Proof  of  lots. 


is,  given  by  the  parol  testimony  of  the  master,  officers.  Fact  of  Iom 
or  some  of  the  crew  of  the  ship :  it  may  also  be  proved  by  ^"^  proved. 
other  I^al  evidence.  Thus,  in  one  case,  Mr.  Justice  Le 
Blanc  ruled  that  the  fact  of  capture  might  be  proved  by  the 
production  of  Lloyd's  book,  wherein  it  was  mentioned  (J) : 
the  condemnation,  however,  of  a  foreign  court  of  prize  is 
not  evidence  to  prove  a  capture  in  fact,  though,  after  such 
proof  has  been  given,  it  is  evidence  of  the  grounds  of  con- 
demnation, {m) 

The  protest  of  the  captain,  so  long  as  he  is  living,  is  in  no  Protest  of 
case  evidence  on  the  one  side  or  the  other :  the  only  use  that  wl!a*evideMe 
can  be  made  of  it  is  to  contradict  his  testimony  if  he  vary  '^  <:b>^* 

(/)  Parker  v,  Tunno,  2  Camp.  58.  (i)  Williamson  v.  Innes,  1  Mood.  & 

(jf)  See  Thompson  v.  Taylor,  6  T.  Rob.  88.     8  Bingh.81.  note. 

Rep.  483.      Homcastle  v.    Suart,  7  0^  ^mt  v.  Flemyng,  1  B.  &  Ad. 

East,  400.  48. 

(A)  Forbes    v.    Aspinall,    13    East,  (k)  Patrick  v.  Eames,  3  Camp.  441. 

333.     De  Vaux  v,  J*ADsen,  5  Bingh.  (f)  Abel  v.  Potts,  3  £sp.  242. 

N.  C.  519.  (m)  MarshaU  v.  Parker,  2  Camp.  69. 
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EVIDENCB. 


Proof  of  con- 
fiscation. 


Proof  of  loss,      from  it(n):  it  cannot  be  adduced  to  disprove  the  grounds  of 

the  condemnation  of  a  foreign  prize  court  (o)  :  nor  will  the 
broker's  having  shown  it  to  the  underwriter  with  other  papers 
renting  to  the  loss,  on  demand  of  payment^  make  it  evidence 
as  against  the  assured,  (p) 

In  one  case  Lord  Ellenborough  ruled  that,  in  order  to 
prove  a  canfiscatiofiy  it  was  not  necessaiy  to  show  that  the 
proceeds  of  the  goods  s^zed,  actually  came  into  the  treasury 
of  the  state,  but  that  it  was  enough  to  show  that  they  were 
forcibly  taken  possession  of  by  the  officers  of  govemmeKL  ( j) 

We  have  already  sufficiently  considered  what  will  amount 
to  presimiptive  proof  of  loss  by  foundering,  and  need  not  here 
repeat  the  points  decided  on  that  head  (r) :  it  may  be  added 
that  in  such  cases  it  is  proper  to  be  provided  with  evidence 
of  any  collateral  circumstances  that  may  tend  to  support  the 
presumption,  as,  that  other  vessels  which  sailed  at  the  same 
time  did  actually  arrive  («),  the  usual  length  of  the  voyage, 
the  difficulty  of  navigation,  the  prevalence  of  tempestuoos 
weather,  &c. 


Presumptive 
proof  of  loss. 


Abt.  2.  Amount  of  Loss. 

Amount  of  loss  §I'^75.  In  cases  of  toted  loss  no  proof  of  the  amount  of 
^v^^where  '^^^  ^^  rather  of  the  amount  of  interest  at  risk,  need  be  given 
the  loss  is  total  in  valued  policies;  the  value  in  the  policy  being,  in  such 
valued.  cascs,  taken  as  the  agreed  measure  of  indemnity :  in  cases  of 

average  loss,  where  the  whole  subject  to  which  the  valuation 
was  intended  to  apply  has  been  at  risk,  the  value  in  the  policy 
is  equally  the  standard  of  indemnity :  but  in  such  cases  the 
amount  of  damage  or  depreciation  sustained  by  the  subject  of 
insurance  must  be  proved  aliunde^  in  the  manner  already 
pointed  out.  (t) 


(n)  Christian  tJ.Coombe,  8  Esp.  489. 
(o)  Ibid. 

(p)  Senat  v.  Porter,  7  T.  Rep.  158. 
(q)  Carruthers V.  Gray,  3  Camp.  1 42. 
(r)  See  ante^  Part  III.   Chap.  II. 
voL  iL  pp.  792 — ^795. 


(«)  Newbj  «.  Rcid,  Park  on  Ins. 
148.  8th  ed. 

(0  See  ante.  Part  III.  Qu^.  V. 
voL  it  pp.  96d-— 977.  Af^uatiiieiii  of 
Particular  Average. 
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In  open  policies^  in  cases  whether  of  total  or  partial  loss.  Proof  of  Umi. 
the  value  of  the  property  insured  will  have  to  be  proved  in  ppo^fof 
wder  to  ascertain  the  amount  of  loss,  or,  rather,  the  sum  ^n^^unt  of  Uw 
which  the  assured  is  entitled  to  claim  from  the  underwriters  ciet. 
in  respect  thereof :  and  this  amount  must  be  proved  in  the 
way  already  indicated,  (u) 

In  case  of  total  loss  on  ships  in  open  policies  (which,  how*  in  case  of  toul 
e?er,  are  not  frequent  on  this  interest),  the  mode  of  proving        °"      * 
the  insurable  value,  and  therefore  the  amount  of  indenmity 
daimable  by  the  assured,  would  be  by  the  testimony  of  sur- 
feyors,  who  were  acquainted  with  the  condition,  and  can  give 
an  estimate  of  the  worth,  of  the  ship  before  she  sailed  on  her 
last  voyage :  in  cases  of  average  loss  the  expense  of  repairs,  in  case  of 
deducting  one-third  new  for  old,  would  be  the  measure  of  ^^^^^  ^^ 
damages,  and  must  be  proved  by  the  production  of  the  ship- 
builder's  accounts,  accompanied  with  vouchers  and  other 
proofs  of  payment 

It  is  clearly  settled  that  the  assured  may  recover  for  a  Assured  may 
partial,  although  he  has  declared  for  a  total,  loss,  (v)     He  Jl^l^  though 
may,  as  we  have  already  seen,  recover  for  loss  by  salvage,  Y  **"*  ^•^'•'^ 
although  it  be  not  specifically  alleged  as  a  loss  in  the  declara- 
tion (tc):  but  if  it  be  salvage  which  he  has  been  obliged  to  Loss  by  salvage 
pay  to  recaptorsy  he  cannot  recover  the  amount,  unless  he  ^ered^hout 
produces  and  proves  the  proceedings  in  the  Admiralty  court  ^^^  specially 
under  seal ;  for  the  extent  of  his  claim  depends  on  the  judg-  Amount  of,' 
ment  of  that  court,  (x)    Where  the  assured  on  ship,  who  had    °^  f "7 

y  .11  Nomtfud 

claimed  a  total,  but  was  only  entitled  to  an  average,  loss,  damages  only, 
merely  proved  that  his  ship  had  sustained  some  damage^  but  of  the  «rt^*of 
gave  no  evidence  as  to  its  extent.  Lord  Tenterden  directed  ^°^ 
the  jury  to  find  a  verdict   for  the  plaintiff  with  nominal 
damages  only,  {y) 


(«)  See  anU^  pp.  1331,  1332,  &c.  (y)  Tanner  v.  Bennett,  Ry.&  Mood. 

(p)  Gardiner  o.  Croasdale,  2  Burr.      182.     But,  as  Mr.  Phillips  remarks, 
904.  the  damage  should  not  be  leas  than 

(«)  Gary  v.  King,  Rep.  t.  Ilardw.     the  usual  exception  of  losses  under  3 
304.  per  cent,  in  the  policy. 

(;r)  Thelluason  v.  Sheddcn,  2  Bos.  & 
PullN.  R.  129.,  and  43  G.  3.  c.  160. 
S.40. 
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EVIDENCE. 


Proof  of  loss. 


Amount  of  loss 
in  cases  of 
double  insur- 
ance. 


Where  assured 
has  effected 
the  policy  to 
protect  other 
parties*  inter- 
ests, as  well  as 
his  own. 

Interest  on  the 
amount  of  loss  • 
since  3  &  4 
W.  4.  c.  42. 
S.29. 


Interest  on 

bottomry 

loans. 


In  cases  of  double  insurance,  as  we  have  elsewhere  seen, 
the  assured  may  recover  against  either  set  of  underwriters  up 
to  the  whole  amount  insured  fey  them  (z) :  if,  however,  after 
having  recovered  against  one,  he  afterwards  goes  on  against 
another  set,  he  can  only  recover  for  the  excess,  (a) 

He  can,  however,  recover  for  more  than  the  extent  of  his 
own  individual  interest  if,  in  the  opinion  of  the  jury,  he 
intended  to  insure  not  only  on  his  own  behalf,  but  also  on 
that  of  some  other  party  who  was  also  interested  in  the 
subject  insured  at  the  time  of  effecting  the  policy.  (&) 

By  the  common  law,  no  interest  was  recoverable  on  the 
amount  of  loss,  except  in  cases  where  the  assured  had,  before 
the  trial,  made  application  to  the  underwriter  for  the  amount, 
and  notified  to  him  the  ground  of  his  application,  (c)  Now, 
however,  by  the  3  &  4  WilL  4.  c  42.  s.  29.,  juries  may,  if 
they  think  fit,  give  damageSy  in  the  nature  of  interest^  oyer 
and  above  the  money  recoverable  in  all  actions  on  policies  of 
insurance  made  after  the  passing  of  the  act. 

In  regard  to  interest  on  bottomry  loamy  it  has  been  laid 
down  by  Mr.  J.  Story,  that  the  sum  lent  and  the  bottomry 
interest  are  to  be  considered  as  an  aggr^ate  debt  from  the 
time  the  bond  becomes  due  by  the  successful  termination  of 
the  voyage,  and  that,  consequently,  from  such  time  common 
interest  is  to  be  allowed  on  the  aggregate  amount  (d) :  and 
such,  it  should  seem,  would  now  be  the  law  in  this  country, 
as  it  is  not  to  be  supposed  that  the  old  maxim  accessio  acces^ 
sionis  non  est  (e)  would  in  the  present  day  have  any  weight 
with  our  courts. 


(z)  Newby  v.  Reid,  1  W.  Bl.  416. 
Rogers  v.  Davis,  Park  on  Ins.  601. 
8th  ed. 

(a)  Bousfield  o.  Barnes,  4  Camp. 
228. 

(6)  Irving  v.  Richardson,  2  B.  &  Ad. 
193. 

(c)  Bain   v.  Case,  3  C.  &  P.  496. 


See  Kingston  o.  M'Intosh,  I  Camp. 
513.  Higgins  v,  Sergent,  S  B.  &  Cr. 
348.  This  seems  still  the  rule  in  the 
United  States.  2  Phillips  on  Ins.  750^ 
751. 

{d)  In  fShip  Packet,  S  Mason, 
255.,  cited  2  Phillips  on  Int.  751. 

(e)  Marshall  on  Ins.  759. 
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Proof  of  lots. 


f  Art.  3.  Proof  of  Loss  as  alleged,  —  Variance, 

\  476.  It  will  not  be  necessary,  after  the  full  consideration  Proof  of  loss  as 
which  has  been  already  given  to  the  mode  of  stating  and  ^amiwe  jjnce 
proTing  Losses  by  the  Perils  insured  against  (/),  to  do  more  *^«  ^^"^  ^\x\^ 
m  this  place  than  notice  a  few  of  the  more  important  points 
of  TBTiance  between  the  proof  of  loss  at  the  trial,  and  its 
statement  in  the  declaration :  it  may  be  observed  generally, 
that,  since  the  New  Bules  prohibiting  more  than  one  special 
ooont  in  actions  on  policies,  the  courts  would,  no  doubt,  be 
inclined  to  extend  the  latitude  of  construction,  by  which^* 
even  before  those  rules,  an  allegation  of  loss  by  perils  of  the 
sea  was  held  to  be  supported  by  proof  of  any  loss  proximately 
caused  by  such  perils,  although  remotely  occasioned  by  the 
acts  or  negligence  of  the  master  and  crew ;  by  barratry  or 
other  conducing  cause  (g) :  on  the  other  hand,  care  should  be 
taken  by  the  pleader  to  adapt  the  allegation  to  the  true  state 
of  facts,  and  if  there  be  any  doubt  whether  the  proof  would 
sustain  a  coimt  for  loss  by  perils  of  the  seas,  it  should  be 
described  according  to  the  actual  facts  of  the  case. 

One  of  the  most  striking  instances  of  the  former  strict-  instance  of 
neae  of  the  courts,  in  requiring  an  accurate  correspondence  „«  of  courts 
between  the  alle&:ation  and  the  proof,  is  contained  in  the  fol-  *»  *<>  variance. 

_       .  ^  r         '  Nesbittr. 

lowing  case.  Lushington, 


The  declaration,  on  a  policy  on  com,  warranted  ^*free  of 
cmerage^  contained  two  counts ;  one  for  a  loss  by  detention  of 
people^  the  other  for  seizure  by  pirates;  the  proof  was,  that 
the  com  had  sustained  an  average  loss,  partly  caused  by  a 
riotous  moby  who  had  boarded  the  ship  and  compelled^  the  cap- 
tain  to  sell  it  at  an  inferior  price ;  partly  by  damage  arising 
from  stranding :  on  this  proof  the  court  held  that  the  plaintiff 
could  recover  on  neither  count  —  not  on  the  first,  for  a  mob 
was  not  a  people,  within  the  meaning  of  the  policy  —  nor  on 
the  second,  for  though  the  loss,  by  taking  the  corn,  fell  within 

(/)  See  Part  III.  Chap.  II.  pp.792     &  Wels.  763.     Parfitt  v,  Thompson, 
— S5a  13  Mees.  &  Wels.  S92. 

(g)  See  Blyth  v.  Shepherd,  9  Mees. 


4  T.  R.  783. 
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Proof  •floss,      a  seizure  by  pirates,  yet,  as  it  was  an  average  loss,  the  undei> 

writers  were  free  from  liability  under  the  memorandum^ 

though  they  would  have  been  liable  for  the  subsequent  loss 

by  the  strandingy  had  the  declaration  contained  a  count  for 

loss  thereby.  (A) 

Proof  of  an  With  regard  to  losses  by  the  perils  of  the  sea,  it  may  be 

loss  bj  the         observed  generally,  that  all  losses  proved  to  be  proximately 

v^^^^^       caused  by  the  winds  and  waves,  by  driving  against  rocks,  or 

stranding,  &c.,  though  remotely  occasioned  by  the  acts  and 
negligence  (not  amounting  to  barratry)  of  the  master  and 
crew,  will  sustain  an  allegation  of  loss  by  the  perils  of  the 
sea({) ;  and  the  same  rule  holds  where  the  loss,  in  like  cases, 
is  remotely  occasioned  by  barratry  (J) ;  though  it  is  otherwise 
where  barratry  is  the  direct  conducing  cause  of  the  loss  (A): 
where  stranding  is  proved  to  be  the  main  conducing  cause  of 
the  tot^  loss  claimed  in  the  action,  it  will  support  an  auc- 
tion of  loss  by  the  perils  of  the  seas,  though  followed  by  sub- 
sequent capture  and  condemnation  (/) ;  on  the  other  hand, 
where  the  damage  occasioned  by  the  stranding  is  slight  (X 
partial,  and  the  substantial  cause  of  the  total  loss  clwned  is 
the  consequent  capture  or  seizure,  this  will  not  support  an 
allegation  of  loss  by  perils  of  the  seas,  but  the  loss  should  be 
averred  to  be  by  the  capture,  &c.  (m)    Damage  done  by  coU 
lision,  where  there  is  no  fault  On  either  side,  is  a  loss  by  the 
perils  of  the  sea  (n) ;  so  it  is  where  the  fault  rests  entirely 
with  the  other  vessel  (o):  but  a  sum  paid  under  an  award 
Judicio  rusticortimy  as  a  moiety  of  the  damages  done  by  col* 
lision,  is  not,  in  this  country,  a  loss  by  perils  of  the  seas,  on 
the  ground  that  it  is  not  proximately  caused  by  those  perils  (^): 

(A)  Nesbitt    v.    Lushiogton,    4  T.         (A)  Everth  v.   Hanoaxn,   6  Taunt. 

Rep.  783.  375. 

(i)  Walker    v,    Maitland,   5    B.    &         (/)  Habn  v.  Corbett,  2  Bingh.  S65. 
t  Aid.  171.     Stewart  v.  Bell,  ibid.  238.         (m)  Green  v.  Elmslie,  Peake,  N.P. 

Phillips  V.  Headlam,  2  B.  &  Ad.  38a  212.     Livie  t;.  Jansen,  12  East,  648. 
Dixon  V.  Sadler,  5  Mees.  &  Wels.  205.         (n)  Buller  t;.  Fisher,  3  Esp.  67. 
Redman  v,  Wilson,  14  Mecs.  &  Wds.         (o)  Smith  v.  Scott,  4  Taunt.  125. 
476.                                                          "      (f>)  I>e  Vaux  v.  Salvador,  4  Ad.  & 

(j)  Heyman   v.    Parish,    2  Camp.  £11.   42a     AlUer  in    United    Stetes, 

149.     Blyth  V.  Shepherd,  9  Mees.  &  ^Feten  v.    Warren    Ins.    Conap.,    3 

Wels.  723.  Sumner,  389.     See  mgtri^  p.  806. 
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on  the  same  ground,  loss  by  sale  of  goods,  for  repairs  of  the  Proof  of  lo«. 

ship^  has  been  held  not  to  be  a  loss  by  perils  of  the  seas  (y) : 

damage  caused  by  taking  the  ground  in  a  tide  harbour,  in 

the  usual  course  of  the  voyage,  has  been  held  a  loss  by  perils 

of  the  seas  (r) ;  but  damage  caused  by  the  ships  being  blown 

over  in  a  graving  dock  (s)y  or  by  her  bilging  owing  to  the 

^ving  way  of  tackle  on  being  got  out  of  dock  (^),  or  owing 

to  die  tide  washing  away  her  props,  while  hoved  down  on  a 

beach  for  repairs  (t£),  have  been  held  not  to  be  losses  by  the 

perik  of  the  sea. 

Death  of  cattle  by  rolling  of  the  ship  at  sea  (v),  or  partly 
hj  that  cause  and^  pardy  by  their  own  violent  kicking  and 
plunging  (w),  is  a  kes  by  perils  of  the  sea :  if,  however,  their 
death  were  caused  by  scarcity  of  provisions  owing  to  the 
prolongation  of  the  voyage,  either  by  the  mistake  of  the 
captam(jr),  or  in  consequence  of  bad  and  stormy  weather, 
it  seems  this  would  be  a  loss  by  mortality,  and  not  by  perils 
of  the  seas,  (y)  Damage  caused  to  hull  of  ship  by  worms  (z) 
and  rat8(a)  is  not  a  loss  by  perils  of  the  sea,  but  by  wear 
and  tear. 

Leakage  caused  by  the  violent  pitching  of  the  ship  in  a 
itonn,  is  a  loss  by  perils  of  the  sea,  though  the  stowage  be 
not  damaged,  (i)  So  is  damage  caused  to  cargo  by  shipping 
aeaa,  after  being  wrongfully  seized  and  taken  in  tow  by  a 
British  man-of-war,  though  the  loss  in  this  case  may  also  be 
allied  to  be  by  seizure  (c);  damage  caused  by  one  ship's 


(9)  Powell  V.  Gudgeon,  5  Maule  & 
Sel43l.  Sarquy  v.  Hobson,  2  B.  & 
Cr.7.     4  BinglulSl. 

(r)  Fletcher  v.  Inglis,  2  B.  &  Aid. 
315. 

(0  PhUlips  o.  Barber,  5  B.  &  Aid. 
161. 

(t)  De  Vauz  v.  J'Aivien,  5  Bingh. 
N.  C.  519. 

(«)  Thompion  v.  Whitmorc,  3 
Taunt.  227.  B4>wcroft  v.  Dumorc, 
ibid. 

\9)  Lawrence  0.  Aberdein,  5  B.  8c 
Aid.  107. 


(w)  Gabay  1;.  Lloyd,  S  B.  &  Cr. 
793. 

(x)  Gregson  v,  Gilbert,  3  Dougl. 
232. 

(y)  Tatham  v  Hodgson,  6  T.  Rep. 
656.,  as  explained  and  commented  on 
by  Lord  Tenterden,  5  B.  &  Aid.  111. 

(<)  Rohl  V.  Parr,  1  Esp.  444. 

(a)  Hunter  v.  Potts,  4  Camp.  203. 

(6)  Crofts  ».  Marshall,  7  C.  &  P. 
597. 

(c)  Hagedom  v.  Whitmore,  1  Stark. 
157. 
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EVIDENCE. 


Loss  by  fire. 


Loss  by  cap- 
ture or  seizure. 


Proof  of  loss,     firing  into  another,  under  the  mistaken  notion  that  she  is  an 

enemy  (d) ;  or  by  throwing  overboard  goods,  to  prevent  them 
falling  into  the  hands  of  the  enemy,  is  not  loss  by  perils  of 
the  seas,  (e) 

Loss  of  ship,  reduced  to  a  state  of  innavigability  by  sea 
damage,  and  justifiably  sold  by  the  master  abroad,  is  a  loss 
by  the  perils  of  the  sea.  (f) 

An  allegation  of  loss  by  fire,  is  sustained  by  proof  that  the 
ship  was  burnt  by  her  captain,  in  order  to  avoid  being  cap- 
tured (ff) ;  or  that  she  was  accidentally  burnt  by  the  n^Ii- 
gence  of  her  crew  (A) ;  but  not  where  the  fire  is  shown  to 
have  originated  in  the  spontaneous  combustion  of  goods  put 
on  board  in  an  improper  condition,  (t)       ' 

Proof  of  capture  by  collusion  will  sustain  the  allegation  of 
a  loss  by  capture,  though  it  would  also  support  a  count  for 
loss  by  barratry  (J) ;  proof  of  wrongful  detention  by  a  Bri- 
tish man-of-war  would  be  evidence  of  a  loss  by  seizure, 
though  the  sea-damage  sustained  during  the  detention  is 
recoverable  as  loss  by  perils  of  the  seas  (A) ;  proof  that  ship's 
cargo  was  taken  out  by  enemies,  and  ship  then  suffered  to 
sail  with  another,  will  support  an  allegation  of  loss  by  detenr 
Hon  of  princes  (J) ;  but  an  averment  of  seizure  in  a  hostile 
manner  by  enemies  unknown  is  not  sustained  by  evidence  of 
seizure,  by  order  of  a  foreign  government,  as  of  goods  about 
to  be  illegally  exported,  (m) 

Under  an  allegation  of  loss  by  barratry,  it  is  not  necessaiy 
for  the  assured,  in  the  first  instance,  to  give  negative  proof 
that  the  person  acting  as  master  was  not  the  owner :  it  lies 
on  the  underwriter  to  prove  affirmatively  that  he  was  («) : 
but,  in  order  to  support  a  count  for  loss  by  barratry,  it  must 


Loss  by  bar- 
ratry. 


{d)  CuUen  o.  Butler,  5  Maule  & 
Sel.  461. 

(e)  Butler  v.  Wildman,  3  B.  &  Aid. 
398. 

(/)  Parfitt  V.  Thompson,  13  Mees. 
&  WelR.  392. 

{g)    Gordon     r.     Rimmington,     1 

Camp.  123. 

(A)  Busk  V.  Royal  Exch.  Ass. 
Comp.,  2  B.  &  Aid.  72. 


(i)  Boyd  V.  Dubois,  3  Camp.  133. 

(j)  Arcangelo  v.  Thompson,  2 
Camp.  621. 

(A)  Hagedom  r.  Whitmore,  1  Stark. 
159. 

(0  Abel  ».  Potts,  3  Esp.  242. 

(m)  Matthie  v.  Potts,  3  Bos.  &  Pull. 
23.  . 

(»)  Ross  V,  Hunter,  4  T.  Rep.  33. 
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be  proved  that  the  master  acted  fraudulently,  or  against  bis   Proof  of  loss. 
better  judgment,  (o) 


Sect.  XL  Evidence  in  Defence. 

Art.  1.   Unseaworthiness, 

§  477.  Since  the  New  Bules,  as  we  have  seen,  this  defence  Evidence  in 
most  be  apeciaUy  pleaded:  a  question  may  arise  as  to  the 


party  on  whom  the  burden  of  proof  lies,  on  the  issue  raised  ?„'  {{)^  awt"**"' 
by  a  denial  of  this  plea :  as  the  fact  of  seaworthiness  is  a  ""stance,  to 

,  ,  •  /»  prove  ic*- 

cxmdition  precedent,  implied  by  law,  to  the  attaching  of  the  worthincm  or 
policy,  it  should  seem  that  it  lies  on  the  assured  to  give  iH^w^hf- 
some  proof  of  it  in  the  first  instance  (j?),  although  there  ""•^ 
cui  be  no  doubt  that  very  general  and  slender  evidence  of 
Ntworthiness  at  the  commencement  of  the  risk  would  be 
sufficient  to  make  out  a  primd  fade  case,  and  throw  on  the 
underwriter  the  proof  of  unseaworthiness. 

If  the  underwriters  can  show  that  the  ship,  shortly  after  PresumptiTe 
Baifing,  without  any  visible  or  adequate  cause,  became  leaky,  ^^rthb«stt*" 
or  otherwise  incapable  of  performing  the  voyage  insured,  ***«  commence. 

.L.       Ml  1  .  n    ^  T  ,  mentofUie 

tms  will  be  presumptive  proof  that  she  was  unseaworthy  at  lUk. 
the  commencement  of  the  risk  (7);  though  if  two  s{)ecial 
juries  have  concurred  in  finding  a  verdict  in  opposition  to 
this  presumption,  the  court  will  not,  on  that  account,  grant 
ft  third  trial  (r) 

Upon  a  question  of  seaworthiness  experienced  shipwrights  Opinion  of 
may  be  called  to  give  an  opinion,  whether,  upon  the  facts  to'^^woriSu ' 
proved,  the  ship  could  have  been  seaworthy  at  the  com-  ""^ 
menoement  of  the  risk,  (s) 


(•)  Todd  V,  Ritchie,  2  Stark.  240. 
Bottomlej  v.  Bovill,  5  B.Sc  Cr.  212. 

(p)  Per  Mr.  J.  Storjr  in  f  Tidmarsh 
9.  Washington  Fire  and  Mar.  Ins. 
Conp.,  4  Mason,  441.  But  the  Su- 
preme  Court  of  Massachussets  held 
that  the  ihip  is  to  be  presumed  sea- 
vorthy  till  the  contrary  appears,  and 
that  the  burden  of  proving  sea-worthi. 
is  on  the  iioderirriters.  f  Paddock 


r.  Franklin  Ins.  Comp.,  11  Pick.  227. 
2  Phillips,  757,  758. 

(9)  Watson  v,  Dark,  1  Dow,  .144. 
Munro  v.  Vandam,  Park,  4b'9.  Stli  ed. 
Parker  i;.  Potts,  3  Dow,  2.1. 

(r)  Foster  v.  Steele,  3  Bingh.  N.  C. 
892.     5  Scott,  25. 

(«)  Bcckwith  r.  Sydebotham,  1 
Camp.  IIG.  Thornton  r.  Uoyal  Kxch. 
Ass.  Comp.,  Peake,  25. 
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EVIDENCE. 


Eytilenee  in 
defenctf. 


Burden  of 
proof  under 
plea  of  mix- 
rtpresentation. 


Under  plea  of 
coneenlmcnt 
and  replication 
d9  it^urid* 


AuT,  2.  Misrepresentation  and  Concealments 

§  478.  Proof  of  misrepresentation  will  generally  comprise 
the  following  facts:  1.  That  the  representation  was  made; 
2.  That  it  was  material ;  3.  That  it  was  either  false  at  the 
time,  or  falsified  by  subsequent  events.  In  order  to  prove 
the  first  point,  the  broker  should  be  called  by  whom  the 
representation  was  made:  its  materiality  is  a  question  for 
the  jury,  and  will  generally  be  made  out  by  the  nature  of 
the  statement  itself:  the  proof  of  the  third  point  will  depend 
upon,  and  be  readily  suggested  by,  the  facts  of  the  cade. 

Where  the  defence  is  concealment,  and  the  replication  de 
injurid,  the  defendant,  besides  proving  that  the  fact  really 
existed,  that  it  was  known  to  the  plaintiif  at  the  time  of 
effecting  the  policy,  and  that  it  was  material,  must  also  give 
some  evidence  that  it  was  not  communicated:  slender  evi- 
dence, however,  of  this  latter  point  will  suffice ;  and  there 
may  be  cases  in  which  the  materiality  of  the  fact  is  so 
apparent,  that  mere  proof  of  its  existing  and  being  known  to 
the  plaintiff  at  the  time  of  effecting  the  policy  will  be  suf- 
ficient prima  facie  evidence  that  it  was  not  communicated.  (/) 


Proof  of  ille- 
yalily  is  on 
livreodaiit. 


Art.  3.  Illegality. 

§  479.  Illegality  is  never  presumed,  but  must  be  always 
proved  in  the  first  instance  by  the  party  who  relies  on  it  as  a 
defence:  thus,  whenever  the  defence  turned  on  the  non- 
compliance with  the  convoy  acts.  Lord  EUenborough  held 
that  the  burden  of  proof  lay  on  the  underwriters  to  make  out, 
in  the  first  instance,  how  the  acts  liad  been  violated,  {u)  So, 
where  an  insurance  was  made  to  a  jwrt  or  ports  within  a 
certain  territory,  where  some  of  the  poi*t&  were  neutral  and 
others  hostile,  it  was  held  that  the  presumption  was  that  the 
ship  was  destined  to  one  of  the  neutral  ports. (r) 

(0  Elkin   ».   Janscn,   13   Mees,   &     2?A.     D'Aguilar  r.  Tobiii,  Holt,  ISJ. 
Wels.  65-i.\  tf  Mar»h.  Rep.  265. 

(k)  Thornton  r.  Lance,  4   Camp.         (u)  Anon.  1  Cl.itt.  Rep.  49. 
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Under  this  head  may  be  Inserted  the  following  case,  which  Evidence  in 
vras  omitted  in  the  chapter  on  Wager  Policies,  as  showing 


what  will  be  sufficient  proof  of  a  gaming  policy  under  the  i^j^^a  gamin/** 

14  G.  3.  c  18. :  —  An  engagement,  "  in  consideration  of  40  Hicy  under 

*=  *=*  .  .  14  G.s.  c.  18. 

guineas  received  of ,  to  pay 100  guineas,  m  case 

Imperial  Brazilian  mining  shiures  should  be  done  at  above 
par  before  31st  December,  1829;"  was  held  a  policy  of  in- 
surance, and  void  within  the  above  statute,  the  assured  not 
bdng  interested  in  the  subject  of  insurance,  and  his  name  not 
being  mentioned  in  the  body  of  the  instrument,  (tv) 

(m)  Patenon  r.  Powell,  9  Bingh.  StK).     2  M.  8t  Scott,  399. 
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'^*  Tlie  numvnils  i.  ii.  refer  to  the  toU. 


fiat 
ABATEMENT  OF  DUTY  allowed  in  case  of  over  valaation,  on  proof  given 

of  short  interest  and  return  of  premium  i.  45 

ABANDONMENT  — 

1.  General  doctrine  of  .  il  991 

definition  of  992 

notice  of  abandonment,  what  it  in  992 

acceptance  of  abandonment  992 

binds  the  underwriter,  unless  intelligence  false  992 

the  £Mrts  on  which  it  is  made  must  be  such  as  to  justify  it  at  the 

time  993 

subsequent  restoration  of  property  defeats  right  to  insist  on  notice 

of  abandonment,  in  this  country  993 

not  so  in  Franca  and  the  United  States  993 

with  us  the  nature  of  the  damnification,  at  time  of  action  brought, 

is  the  test  of  the  right  to  recover  for  a  total  loss  094 

illustration  of  difference  between  our  own  and  foreign  law  in  this 

respect  994 

distinction,  in  this  country,  between  right  to  abandon,  and  right  to . 

give  notice  of  abandonment  99a 

notice  of  abandonment  accepted,  or  not  defeated  by  subsequent 

restoration  of  thing  insured,  operates  as  a  transfer  995 

and  this  from  the  moment  of  the  casualty  996 

principles  on  which  the  doctrine  of  abandonment  rests  996 

the  right  of  abandonment  was  formerly  more  restrained  than  at 

present  996 

utility  of  the  practice  under  due  regulations  997 

meaning  of  the  term  "  constructive  total  loss"  997 

abandonment  necessary  in  all  cases  of  constructive  total  loss  998 

but  only  necessary  to  make  a  constructive  total  loss  998 

in  cases  of  absolute  total  loss  it  is  nugatory  998 

and  in  cases  of  partial  loss  inoperative  and  inadmissible  999 

2.  Abandonment  must  transfer  the  whole  interest  of  the  assured  as  far  cs 

it  is  covered  by  policy  1 1  o7 

where  policy  is  <»u  ^  ship  and  cargo  *'  indiscriiuiimtely,  neither  can 

be  abandoned  separately  1137 

AHtar  where  valuation  is  distinct  on  eacli  1157 

where  one  sum  is  insured  in  gross  on  a  general  clats,  as  **  gocds  ** 

comprising  several  distinct  kinds,  neither  kind  can  be  alanduned 

separately  1158 

Aliter  where  a  distinct  sum  is  insured  on  each  \Ij6 
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ABANDONMENT  —  (^coHtinued) 

the  Ia%v',  it  seems,  is  the  same  where  one  groM  sum  is  iDsarcd  on 

several  commodities,  each  separately  valued  1158 

especially  where  they  are  shipped  in  separate  packages  1158 

where  two  distinct  portions  of  one  cargo  are  insured  by  two  separate 

policies,  either  may' be  abandoned  without  the  other  1159 

the  abandonment  can  only  operate  on  the  subject  insured  up  to  the 

extent  of  the  insurance  1 159 

the  same  rule  applies  to  any  increase  in  the  quantity  or  value  of  the 

cargo  accruing  in  the  course  of  the  voyage,  over  and  above  the 

value  insured  1159 

though  the  underwriters  demand  an  abandonment  of  more  than  is 

covered  by  the  policy,  the  assured  may  absndon  to  that  amount    ' 

and  recover  as  for  a  total  loss  1  lAO 

abandonment  only  extends  to  property  at  risk  at  time  of  loss,  and 

therefore  not  to  goods  previously  landed  1160 

every  abandonment  must  be  absolute  and  unconditional  1 160 

he  who  abandons,  therefore,  must  have  the  absolute  ownership  at 

time  of  loss  1161 

he  who  has  abandoned  his  whole  interest  to  one  set  of  underwriters 

cannot  afterwards  abandon  it  to  others  1161 

mortgagee  of  ship  cannot  make  a  valid  abandonment  1161 

Qitery  whether  consignee  of  bill  of  lading  cam  1161 

3.  Form  of  notice  of  abandonment    (See  Notice  of  Abandummeni) 

4.  Time  for  giving  notice  of  abandonment.    (See  Ibid) 

5.  Acceptance  of  abandonment 

abandonment,  once  accepted,   is  irrevocable  unless  made  under 

mistake  of  facts  1172 

what  constitutes  an  acceptance  1172 

return  of  master^s  protest,  after  demand  for  a  total  loss,  with  notifi- 
cation that  underwriters  are  satisfied,  is  an  acceptance  1172 
so  is  any  verbal  or  written  assent  trcm  which  an  intent  to  adopt  the 

abandonment  may  be  inferred  1173 

acquiescence  in  abandonment  must  distinctly  appear  1 173 

mere  silence  does  not  amount  to  acceptance  1 1 73 

acceptance  may  be  inferred  from  acts,  without  word  or  writing  1 1 73 

any  act  done  by  underwriters,  after  notice  of  abandonment,  which 
could  only  be  justified  under  a  right  derived  from  it,  is  presump- 
tive proof  of  an  acceptance  1174 
as  to  time  within  which  acceptance  should  be  signified                        1 174 
refusal  to  accept  should  be  communicated  in  reasonable  time              1 174 

6.  Waiver  or  Revocation  of  abandonment 

what  amounts  to  a  waiver  of  abandonment  1 1 75 

no  act  done  by  master,  on  abandonment,  as  agent  for  those  con- 
cerned, can  amount  thereto  1175 

unless  he  acts  solely  by  the  directions,  or  exclusively  for  the  benefit 
of  the  assured  1175 

and  even  then  what  he  does  will  not  have  this  effect,  unless  it 
unequivocally  amounts  to  acts  of  ownersliip  1 1 76 

order  by  assured  to  sell  ship  abroad,  is  no  waiver  of  a  previous 
abandonment  if  the  state  of  the  ship  is  such  as  to  justify  a  sale       1 176 

nor  sale,  by  his  order,  of  an  tbandoned  ship,  u  wreck,  in  her  home  port  1176 
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ABANDONMENT  —  (continued) 

repairiDg  ship  abroad,  without  consultiDg  underwriters,  is  a  waiver, 
and  devests  right  to  recover  as  for  a  total  loss  1177 

underwriters  cannot,  by  repairing  ship,  compel  the  assured,  who 
has  abandoned,  to  take  to  her  again  1177 

nor  can  an  offer  by  the  underwriters  to  repair  devest  a  right  to 
recover  as  for  a  total  loss  1177 

7.  Effect  of  abandonment  as  a  transfer  of  the  salvage. 

a  valid  abandonment  transfers  to  the  underwriters  all  that  remains 
of  the  thing  insured,  and  all  rights  and  liabilities  arising  out  of 
its  ownership  1178 

and  it  thus  operates  as  a  transfer  by  a  retrospective  operation  from 
the  moment  of  the  casualty  1178 

the  thing  insured  when  thus  transferred  by  abandonment,  is  called 
*"  the  salvage  "  1179 

cases  showing  how  abandonment  transfers  to  the  underwriters  all 
claims  arising  out  of  the  ownership  of  the  salvage  1 180 

by  not  accepting  abandonment,  or  by  inducing  the  assured  to  settle 
for  less  than  a  total  loss,  the  underwriter  waives  his  right  to  these 
claims  1180 

effect  of  abandonment  in  throwing  on  the  underwriter  all  the  lia- 
bilities of  ownership  1181 

as  charges  for  salvage,  seamen's  wages,  &c.  1181 

if  any  portion  of  the  wreck  remain,  seamen  hare  a  claim  for  wages 
eo  nomine,  though  no  freight  be  earned  1182 

the  underwriters,  as  abandonees  of  the  salvage,  are  chargeable  with 
all  liens  necessarily  connected  with,  and  arising  out  of,  the  casualty  1182 

hut  not  with  any  incumbrances  unconnected  therewith  1183 

the  underwriters  on  goods,  as  abandonees  of  a  sea-damaged  cargo, 
are  not,  generally  speaking,  liable  to  the  shipowner's  claims  for 
freight  1183 

kw  the  same  in  the  United  States  1 1 83 

where,  however,  such  cargo  is  sold  at  an  intermediate  port  in  order 
to  prevent  its  perishing  by  decay,  the  underwriter  on  goods,  in 
practice,  bears  loss  on  the  freight  1 184 

and  also,  as  it  seems,  the  extra  expenses  of  transhipment  1 184 

in  no  case,  however,  can  he  decline  taking  to  the  salvage  on  account 
of  the  excess  of  freight  over  the  value  of  the  goods  1 185 

even  without  abandonment,  the  underwriters  are  entitled  to  the 
salvage,  or  its  proceeds  1185 

as  in  case  of  missing  ship,  or  goods  sold  sea-damaged  at  inter- 
mediate port  1185 

recovery  of  the  whole  thing  insured  after  payment  of  a  total  loss 
will  not  entitle  underwriter  to  recover  back  the  amount  paid  1186 

restoration  of  proceeds  of  half  the  thing  insured,  after  payment  of 
half  the  sum  insured,  will  not  entitle  assured  to  recover  back  what 
he  has  paid,  though  such  payment,  together  with  the  proceeds, 
exceed  the  whole  sum  insured  1 186 

8.  Distribution  of  the  salvage  amongst  the  different  underwriters. 

General  rule  1186 

in  cases  of  double  or  over  insurance  1 186 

or  where  the  whole  interest  is  not  covered  1 187 
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mode  of  apportioning  the  salvage  where  there  are  three  pcdiciea,  one 
on  the  ship  and  cargo,  one  on  the  cargo  alone,  and  one  on  the  ship 
alone  1188 

proceeds  of  salvage  arc  equally  divided  hetween  the  underwriters 

and  the  lender  on  bottomry,  by  the  law  of  Ftance  1 189 

the  rule  would,  perhaps,  be  the  same  in  this  country  1189 

9.  Eflfect  of  abandonment  on  the  duty  and  conduct  of  the  master  and 
other  agents. 

The  assured,  on  the  occurrence  of  any  constructiTe  total  loaiyis  buond 

to  use  his  utmost  exertions  for  the  recovery  of  the  salvage  1190 

and  in  so  doing  shall  not  prejudice  his  right  to  abandon  1 190 

construction  of  the  clause  empowering  the  assured  ''to  Imboor,  &c.** 

for  the  recovery  of  the  salvage  1 190 

the  master,  in  so  labouring,  is  the  agent  of  those  ultimately  entitled    1191 
in  case  of  a  valid  abandonment,  he  is  agent  of  the  nnderwriten  from 

the  moment  of  the  loss  1191 

repurchase  of  ship  by  master,  its  effect  in  cases  of  abandonment         1191 
in  cases  where  no  abandonment  is  made  1 191 

effect  of  sale  of  cargo  abroad  on  the  rights  of  the  parties  in  cases  of 

abandonment  1 192 

it  enures  to  the  benefit  of  the  underwriters,  if  they  choose  to  take  to 

It,  however  profitable  1193 

the  master  is  agent  of  the  assured,  till  abandonment,  after  it,  he 

becomes  the  agent  of  the  underwriters  1 193 

the  underwriters  may  accept,  or  repudiate,  the  acts  of  the  master        1 193 
ABSOLUTE  TOTAL  LOSS.    (See  Total  Loss) 

ACCEPTANCE  OF  NOTICE  OF  ABANDONMENT.    (See  Abandonment) 
ACTIONS,  FORM  OF,  where  policy  is  not  under  seal,  the  form  of  action  is 

assumpsit  ii.  1248 

debt  or  covenant  against  the  two  old  companies  •  1248 

against  the  new  companies  depends  on  the  nature  of  the  policy,  whether 
under  seal  or  not  1248 

Actions,  not  on  the  policy,  different  form  of, 
actions  by  broker  for  premiums  and  commissions  iL  1310 

actions  by  underwriter  to  recover  back  losses  1310 

actions  against  policy  broker  for  negligence  1310 

reference  to  precedents  1311 

action  on  the  case  against  secretary  of  an  insurance  company,  for  false 

representation  1311 

actions  by  shipowners,  or  owners  of  goods,  inter  se  for  general  average 

contribution  1311 

actions  by  the  same  parties  against  underwriters,  for  reimbursement  of 
sums  paid  in  contribution  1311 

ACTUAL  TOTAL  LOSS.     (See  Total  Loss) 

ADJUSTMENT  OF  GENERAL  AVERAGE,  principle  of  ii.  920 

the  same  in  all  cases,  but  differently  applied  in  case  of  sacrifices  and 

expenditures  921 

rule  of  adjustment  in  case  of  expenditures  921 

in  case  of  jettisons  and  other  sacrifices  922 

no  contribution  due  for  sacrifices,  where  nothing  is  erentnally  saved  923 

rule  of  adjustment  in  case  of  goods  sold  923 
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are  they  coDtributed  for  as  sacrifices  or  expenditures                           924,  935 

practical  rule  suggested  925 
rule  of  adjustment  where  ship  perishes,  at  the  time,  but  goods  are  saved 

926,  927 
where  ship  is  saved  at  the  time,  but  ultimately  perishes  in  the  after 

part  of  the  voyage  928 
Mode  of  estimating  the  amount  of  loss  for  the  purposes  of  adjustment, 

value  at  which  goods  jettisoned  are  to  be  contributed  for  929 

where  average  adjusted  at  port  of  departure  929 

where,  at  intermediate  port  930 

where  cargo  saved  arrives  sea-damaged  930 

estimate  of  damage  occasioned  by  jettison  930 

where  goods  jettisoned  have  been  recovered  before  adjustment]  930 

where  after  it  930 
valuation  of  jewels,  &c.  when  packed  in  boxes  without  declaration 

of  value  931 

valuation  of  part  of  ship  sacrificed  931 

valuation  of  goods  sold  generally  93 1 
where  sold  for  more  in  the  port  of  distress  than  they  would  have 

fetched  in  that  of  destination  93 1 
valuation  of  loss  by  raising  money  on  credit  932 
"Mode  of  estimating  the  value  of  property  saved  for  the  purposes  of 
general  average  adjustment, 
principle  on  which  property  saved  is  valued  932 
time  with  reference  to  which  valuation  is  made,  in  case  of  expendi- 
tures 933 
in  case  of  sacrifices  933 
practical  rule  of  valuation  934 
Contributory  value  of  ship, 

difilculty  in  fixing  a  practical  rule  933,  934 

rule  given  by  Mr.  Stevens  935 

remarks  on  it  935 
query,  as  to  the  true  mode  of  making  deduction  from  contributory 

value,  in  respect  of  average  losses  935 
sums  paid  in  contribution  to  the  ship  are  to  be  added  to  make  up 

the  contributory  value  935 
Contributory  value  of  freight, 

principle  on  which  the  contributory  value  of  freight  is  ascertained  930 

only  freight  pendmg  at  time  of  sacrifice  contributes  937 
entire  freight  for  the  round  voyage  contributes  for  general  average 

loss  sustained  on  the  outward  passage  933 
only  the  net  freight  contributes  after  deducting  all  expenses  of  rais- 
ing it  939 
Contributory  value  of  goods, 

goods  contribute  on  their  net  value,  at  time  and  place  of  adjustment  939 

port  of  destination  generally  the  port  of  adjustment    *  940 
where  loss  takes  place  at  outset  of  voyage,  it  is  adjusted  at  the  port 

of  departure  940 

adjustment  at  foreign  port  should  be  avoided  940 
value  of  goods  jettisoned  or  sold  must  be  added  to  that  of  the  goods 

saved  940 


1334  INDKX. 

PAOI 

ADJUSTMENT  OF  GENERAL  AVERAGE— (b(wUiiitt«0 

damaged  goods  must  be  taken  at  their  damaged  value  941 

unless  where  damage  caused  by  the  sacrifice  941 

freight  paid  in  adTancc  is  not  to  be  added  to  the  contributory  value  941 

Example  in  figures  of  an  adjustment  of  general  average                        941,  942 

ADJUSTMENT  OF  PARTICULAR  AVERAGE. 

1.  On  Goods, 

principles  on  which  it  depends                                                           ii.  9G3 
valuation  in  policy,  or  at  the  commencement  of  the  ri^,  the  sole 

basis  of  adjustment  964 

amount  of  underwriter's  liability  ought  not  to  vary  with  tlie  markets  964 
nature  of  indemnity  afforded  by  common  policies  in  respect  of  8ca> 

damaged  goods  96 o 
distinction  between  the  actual  amount  of  depreciation  and  the  pro- 
portional amount  of  indemnity  9H5 
mode  of  ascertaining  the  extent  of  depreciation  by  sea-damage  966 
comparison  of  sound  and  damaged  sales  966 
mode  of  ascertaining  the  proportionate  amount  of  indemnity  966 
application  of  the  ascertained  per  centage  of  depreciation  to  the  sum 

insured,  or  v&lue  in  the  policy  967 

rule  of  adjustment  by  comparison  of  gross  proceeds  96S 

proof  that  this  is  the  only  correct  rule  969 

proof  that  adjustment  by  comparison  of  nc<  proceeds  is  not  correct  970 

adjustment  on  goods  sold  in  bond  971 

adjustment  on  a  total  loss  of  part  971 

same,  where  there  is  also  an  average  loss  of  part  972 
where  of  several  different  articles,  insured  together,  each  arrives 

sea-damaged  972 
sales  of  sound  and  damaged  goods  together,  when  forming  part  of 

same  bale  or  package  972 

underwriter  not  liable  for  loss  by  breaking  the  assortment  972 

extra  charges  of  damaged  sales  to  be  added  to  the  loss  073 
sea<daniage  on  goods  sold  in  ship's  port  of  distress  adjusted  as  a 

salvage  loss  973 

adjustment  on  goods  sold  sea-damaged  at  an  intermediate  port  974 
adjustment  on  goods  arriving  sen  •damaged,  under  the  memorandum, 

above  5  per  cent.  974 

where  whole  of  intended  cargo  not  on  board  at  time  of  loss  974 

adjustment  on  a  continuing  poliey                                       975.  i.  331,  332 

adjustment  on  open  policies                                                                   i.  327 
adjustment  of  average  loss  on  valued  policies,  where  the/it//  intcndetl 

cargo  has  been  put  at  risk  i.  3U.1 
where  only  part  of  the  full  intended  cargo  is  at  risk  i.  311 — 313 
proposed  mode  of  insurance   on  goods,  so  as  to   secure  complete 

indemnity  against  average  loss  ii.  975 

system  of  Mr.  Jknecku  976 
another  «node  by  making  the  amount  of  freight  vary  as  the  amount 

of  damage  976 

2.  On  Ship. 

basis  of,  the  same  as  on  goods,  i.e.  cither  the  value  in  the  policy,  or 

at  the  outset  of  the  risk  973 


■» 
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general  rale  of  adjustment  970 

deduction  of  one  third  new  for  old  979 

limitations  under  which  it  must  be  made  979 

not  made  wliere  ship  is  on  her  first  Toy  age  079 
what  is  ship's  first  voyage                                                               980,  98 1 

suggested  test  982 

better  rule  is  not  to  deduct  thirds  till  ship  is  of  a  certain  age  982 
though  loss  falls  chiefly  on  newly  repaired  purts  of  an  old  ship, 

thirds  are  still  deducted  982 
no  thirds  deducted  where  ship,  by  default  of  underwriters,  never 

comes  into  the  hands  of  the  owner  983 

aliter  where  this  arises  from  default  of  owner  98.*J 

no  thirds  deducted  for  anchors  983 

one  sixth  for  chain  cables  984 

practice  as  to  copper  sheathing  984 

and  as  t(»  painting  984 
the  thirds  are  deducted  from  the  cost  of  the  repairs,  lebs  the  value 

of  the  old  materials  984 

the  cost  of  repairs  includes  labour  as  well  as  materials  984 

quen/,  whether  it  includes  also  incidental  expenses  985 
extra  cost  of  repairing  at  port  of  necessity  is  a  charge  on  the 

underwriter  98.5 
adjustment  where  temporary  repairs  only  are  made  at  the  foreign 

port  985 

adjustment  of  loss  by  sale  of  goods  to  repair  ship  986 
adjustment  of  average  loss,  for  repairs  actually  made,  cumulatively 

to  a  total  loss  986 

estimated  cost  of  repairs  not  in  fact  made  cannot  be  so  adjusted  986 
o.  (  »  Freight^  Profits,  ^c. 

rule  of  adjustment  ns  to  freight  987 
*  on  valued  policies  where  only  part  of  the  full  intended  cargo  is  con- 
tracted for  and  shipped  at  time  of  loss                            987.  i.  311 — 313 

rule  of  adjustment  in  open  policies  987 

where  freight  pro  rata  is  earned,  it  is  adjusted  as  a  salvage  loss  988 

adjustment  on  profits  where  part  of  goods  lost  988 
ADJUSTMENT    OF    AVERAGE    LOSSES   EXCEEDING    FIVE  PER 
<-'ENT.,  AND  THREE  PER  CENT.  UNDER  THE  MEMORANDUM. 

how  the  amount  of  5  per  cent,  and  3  per  cent,  is  made  up  ii.  865 

SQccetisivc  average  looses,  each  less  than  5  per  cent  or  3  per  cent,  may 

be  added  together  to  make  up  the  retpiired  per  centage  866 

but  general  and  particular  average  losses  cannot  866 
expenses  of  saving  or  preserving  cargo  cannot  be  added  to  the  average 

for  this  purpose  866 

nor  the  expenses  of  ascertaining  the  amount  of  loss  867 

the  per  centage  is  to  be  calculated  on  the  amount  at  risk  at  time  of  loss  867 
where  insured  in  gross,  it  is  calculated  on  the  whole  quantity  of  each 

species  of  goods  *867 
where  goods  arc  shipped  in  bulk,  and  insured  in  gross  »  on  the  whole 

cargo  868 

where  each  class  is  separately  valued,  then  on  each  separate  class  868 
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when  separately  /niched,  but  not  separately  valued,  and  vitboat  any 

clause  as  to  paying  average  separately  — tben  on  tbe  wbole  8&8 

clauses  inserted  in  practice,  to  avoid  tbis  mode  of  calculating  the  per 

centage  8ft9 

effect  of  these  clauses  869 

liberal  practice  even  vhei*e  they  are  not  inserted  870 

adjustment,  where  damage  exceeds  the  required  per  centage  on  the  whole 

amount,  as  well  as  on  the  separate  lots  •  870 

premium  and  cost  of  insurance  are  included  in  the  value  on  which  the 

per  centage  is  calculated  870 

where  percentage  exceeds  tbe  required  amount,  the  underwriter  is  liable 
for  the  whole,  and  not  merely  for  the  surplus  870 

ADJUSTMENT    OF    SALVAGE    LOSSES,    mode  of  adjusting  salvage 

losses  with  and  without  abandonment  ii.  ii<j8 

loss  on  goods  sold  sea-damaged  at  any  port,  except  that  of  their  destina- 
tion, is  generally  adjusted  as  a  salvage  loss  1 199 
tbe  assured,  in  addition  to  a  total  loss,  may  recover  the  expense  of  repairs 

actually  done,  or  other  expenses  necessarily  incurred  1193 

prior  average  loss  by  sea  damage  unrepaired  merges  in  a  subsequent 

total  loss,  and  cannot  be  recovered  cumulatively  1 194 

actual  disbursements  for  previous  repairs  may  be  recovered  either  as  a  sub- 
stantive average  loss,  or  under  the  clause  "to  sue,  labour,  and  travail  for**  1195 
no  expenses  of  this  kind  can  give  a  claim  to  recover  in  addition  to  a  total 

loss,  unless  prudently  and  properly  incurred  1 196 

and,  in  order  to  do  so,  they  must  also  be  the  necessary  and  direct  con- 
sequences of  some  peril  insured  against  ]  ]96 
expenses  of  reclaiming  captured  property  may  be  thus  recovered               1 197 
aliter  in  cases  of  embargo                                                                                1 1 97 
general  average,  if  due  before  total  loss,  is  recoverable  cumulatively 

thereto  11 97 

law  of  France  on  the  right  to  recover  cost  of  repairs  cumulatively  to  a 

total  loss  1197,  1198 

ADJUSTMENT  OF  THE  POLICY,  what  is  meant  by  ii.  1201 

striking  off  losses,  what  1201 

a  loss  struck  off  an  adjusted  policy  is  finally  settled  as  between  the 

broker  and  underwriter  1202 

but  not  as  between  the  underwriter  and  the  assurcl  1202 

unless  the  latter  be  a  consenting  party  and  cognizant  of  the  usage  at 

Lloyd's  1202 

erasure  of  underwriter's  subscription  from  the  policy  is  no  proof  of  pay- 
ment, only  of  settlement  on  account  1202 
Effect  of  adjustment  as  an  admission  of  the  underwriter's  liability  12U2 
rule  derivable  from  the  cases                                                                        1 20,1 
adjustment  with  promise  to  pay  may  be  considered  a  note  of  hand^  V2iK\ 
if  stamped,  may  be  declared  on                                                                     V203 
cases  before  Lord  Kenyon  as  to  the  effect  of  an  adjustment  as  an  ad- 
mission                                                                                                   1 203 
cases  before  Lord  Ellenborough                                                       1204—1206 
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until  loss  is  actually  paid,  the  uuderwriter  may,  notwithstanding  the 

adjustment,  avail  himself  of  any  defence  in  law,  or  in  fact  1204 

an  adjustment  is  not  binding,  unless  the  facts,  at  the  time  of  signing  it, 

were  all  blazoned  to  the  underwriter  as  they  really  existed  1205 

the  true  effect  of  an  ac^ustment  is  to  shift  the  burthen  of  proof  fh)m  the 

assured  to  the  underwriter  1205 

it  is  different  wliero  loss  has  actmdiif  hccn  jntid  1206 

in  such  case,  if  juiid  with  full  knowledge,  or  means  of  knowledge,  of  the 

fact^  it  cannot  be  recovered  b:ick  1206 

after  policy  adjusted,  and  return  of  premium  actually  paid,  the  assured 

cannot  again  resort  to  the  underwriter  on  the  policy  1206 

but  return  of  premium  paid  under  a  mistake  of  fact  may  be  recovered 

back  1207 

subsequent  recovery  of  the  thing  insured,  undamaged,  aAer  payment  of 

a  total  loss,  will  not  entitle  the  underwriter  to  recover  it  back  1207 

but,  in  such  cases,  he  will  be  entitled  to  the  salvage,  unless  he  have 

waived  his  right  to  it  1207 

soms  paid  as  part  of  a  total  loss  cannot  be  recovered  back  merely  because 

so  much  is  ultimately  restored  as  to  exceed,  together  with  the  sums 

paid,  the  whole  amount  of  the  insurance  1207 

an  a4justment  need  not,  generally  speaking,  be  declared  on  specially         1208 
if  properly  stamped,  however,  it  may  be  so  1208 

if  it  be  conditional  in  its  terms,  the  declaration  should  be  special  1208 

and  compliance  with  the  condition  must  be  alleged  and  proved  1208 

parol  evidence  is  admissible  to  show  that  an  ad[justment  was  conditional    1208 
at  common  law  no  interest  could  be  given  on  an  ac^ustment  to  pay  in  a 

certain  time  1208 

diter  now  by  stat.  a  &  4  W.  4.  c.  42.  1209 

ADMISSIONS  by  acU  ustment  of  the  policy.     (See  Adjustment  of  the  Policy) 

by  paying  money  into  court.     (See  Payment  of  Money  into  Court). 
AGENCY,  proof  of,  in  effecting  the  policy  ii.  1321—1324 

proof  of,  in  subscribing  the  policy  ii.  1324,  1325 

AGENTS,  in  cffectmg  the  policy,  may  act  either  on  an  expreu  or  implied  authority 

i.  142 

1.  Of  agents  procuring  insurances  at  the  express  instance  of  the  party 
interested  143 

cases  in  which,  if  requested  to  insnre,  they  must  do  so  143 
when  tbeyhave  effects  of  the  foreign  principal  in  their  hands  143 
or  have,  by  the  course  of    dealing  between  them,  been  accus- 
tomed to  insure  to  his  order  143 
or  have  accepted  bills  of  lading  with  directions  to  insure  143 

2.  Agents  may  be  appointed,  as  well  to  subscribe  policies  for  the  under- 
writers, as  to  effect  them  for  the  assured  143 

what  is  sufficient  proof  of  an  authority  to  sign  policies  144 
quare,  whether  it  is  sufficient  merely  to  show  that  the  agent  was  in 

the  frequent  habit  of  signing  policies  for  defendant  144 
i^,  in  addition  to  tliis,  it  be  proved  that  defendant  was  in  the  habit 

of  paying  losses  on  policies  signed  by  the  agent,  this  is  enough  144 

proof  of  authority  to  sign  memorandum  for  change  of  voyage  144 

whit  is  fttfficient  execution  of  a  power  to  sign  i)olicies  144 

signature  by  four  survivors  out  of  fifteen  144 
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execation  by  agent,  of  a  policy  '*  lost  or  not  lost,**  after  an  average 

loss  had  taken  place  to  his  kno'w ledge  14.j 

vbere  hrolier  had  signed  the  dip,  signature  of  his  cUrk  to  the  p<Jiiy 

.held  sufficient  [145 

the  authority  to  sign  policy  involves  that  of  signing  adjustment  U3 

Revocation  of  agent's  authority,  after  signature  of  slip  and  before 
subscription  of  policy  145 

3.  Of  persons  effecting  insurances  under  an  implied  authority  14G 

a  partner  has  an  implied  authority  to  bind  his  co-partners  by  in- 
surance 14G 

but  a  part-owner  has  not  '  147 

reason  of  the  distinction  147 

even  though  the  part-owner  be  ship*«  htuband^  yet  his  insurance  will 
not  bind  tlie  other  part-owners,  unless  ratified  by  them        *  147 

hence  broker  employed  by  him  to  insure  can  only  look  to  him  for 
premiums,  and  is  liable  to  him  alone  for  losses  147 

the  principle,  however,  omnia  ratihabitio  retrotrahiturf  et  mandato 
trquiparatur,  is  of  universal  operation  in  the  law  of  agency  147 

if,  therefore,  part-owners  subsequently  approve  of  and  ratify  the 
insurance,  it  will  bind  them  144 

so  an  insurance  effected  by  orders  of  the  clerk  of  a  foreign  mer- 
chant is  binding  on  the  foreign  merchant  if  ratified  by  him  148 

fju(tre,  whether  a  conditional  ratification  can  be  evidence  of  an 
original  authority  148 

the  captain  has  no  implied  authority  to  insure  the  cargo  148 

4.  Actions  against  insurance  agents  for  negligence. 

different  degrees  of  skill  and  diligence  required  fVoni  different  classes 

of  agents  148 

unpaid  agents  are  liable  for  gross  negligence  only  149 

what  will  be  gross  negligence  in  an  unpaid  but  skilled  agent  149 

skilled  and  paid  agents  are  bound  to  exert  a  reastmalk  degree  o/Mkill   149 
what  this  is  149 

on  failure  to  exert  such  degree  of  skill,  whereby  damage  accrues  to 

his  employer,  an  action  lies  against  the  agent  for  negligenoe  149 

most  of  the  agents  employed  in  insurance  business  are  both  skilled 

and  paid  149 

different  degree  of  skill  required  from  professed  policy  brokers  and 

mere  general  mercantile  agents  150 

where  agent,  though  unpaid,  is  legally  compellable  to  act,  he  is 

bound  to  show  reasonable  skill  and  due  diligence  150 

even  where  he  voluntarily  undertakes  what  he  is  not  legally  com- 
pellable to  perform,  he  is  liable  for  the  consequences  of  gross 
negligence  1 50 

but  in  such  cases  he  is  not  liable  for  mere  non-feasance  151 

where  the  correspondent  of  a  foreign  house  is  directed  to  insure, 
and  cannot  do  so  on  the  terms  directed,  he  should  give  prompt 
notice  to  his  principals  1 5 1 

if,  instead  of  this,  he  insures  on  different  terms,  he  is  liable  for  the 

consequences  151 

consignee  of  bill  of  lading,  unless  he  declines  to  accept  it,  must 
comply  with  ordeis  to  insure  by  which  it  is  accompanied  152 
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mercantile  correspondents,  when  directed  to  insure,  must  show  the 
same  amount  of  skill  and  diligence  as  might  fairly  be  expected 
from  their  principals  1  ^2 

if  they  do  this,  they  will  not  be  liable  for  the  consequences  of  a 

failure  to  insure  l'>''^ 

if  they  limit  broker  to  too  low  a  rate  of  premium  they  will  he  liable    15:$ 
quctre,  whether  such  parties,  when  unable  to  insure  at  Lloifd\  must 

endeavour  to  do  so  elsewhere 
or  are  bound  to  go  beyond  their  place  of  residence  or  other  neigh- 
bouring place  in  quest  of  insurance 
failure  of  insurance  agent  to  communicate  to  broker  instructions 
received  from  his  principal  is  actionable  negligence 
what  amounts  to  actionable  negligence  in  policy  brokers 
(See  tit.  Brokers,  and  Aeyligence,  actiottsfor.) 
ALIEN  ENEMY,  who  are  alien  enemies 

at  first  doubted  whether  they  could  be  insured  in  this  country 

Ix>rd  Mansfield  upheld  such  insurances 

they  were  declared  void  by  statute 

and  then  by  the  courts  in  Westminster  Hall 

soch  contracts  cannot  be  sued  on  in  English  courts 

and  arc  absolutely  void,  tliough  effected  before  the  commencement  of 

hostilities 
bDt  in  such  case,  being  legal  in  their  inception,  the  assured  is  not 

entitled  to  ia  return  of  premium 
neither  is  he  where  policy  is  knowingly  effected  after  hostilities  have 

commenced 
nliter,  if  innocently  effected  after  their  commencement 
if  the  policy  be  effected  before,  and  the  loss  occur  during  hostilities,  the 

assured  cannot  sue  on  it,  even  after  the  return  of  peace 
but  where  both  the  policy  is  effected  and  the  loss  accrues  before  hostilities 
have  commenced,  his  right  to  sue  is  only  suspended  during  their  con- 
tinuance 
the  defence  of  alien  enemy  mnst,  in  the  latter  case,  be  pleaded  in  abate- 

metUf  in  the  former,  in  bar 
no  insurance  effected  here  by  or  for  an  alien  enemy  can  cover  any  loss, 

happening  from  wliatever  cause,  during  the  existence  of  war 
insurance  against  British  capture  on  foreign  ships  is  illegal 
aliter,  as  it  seems,  on  British  ships 

an  alien  enemy,  however,  who  is  licensed  to  trade,  may  be  insured 
and  may  sue  in  person  on  the  policy 
or  by  his  agents,  even  where  his  co-licensees  hayc  become  alien  enemies 

before  action  brought 
for  commercial  purposes  every  person  domiciled  in  a  state  hostile  to  our 

own  is  an  alien  enemy 
British-bom  subjects  residing  and  trading  in  hostile  states  during  war 
are  regarded  as  alien  enemies— insurances  on  their  property  are  void 
same  law  of  neutrals 

if,  indeed,  the  residence  in  the  hostile  country  is  involuntary,  and  unac- 
companied by  trading,  the  rule  will  not  apply 
on  the  other  hand,  the  l)om-8ubjects  of  a  hostile  state  arc  regarded  as 
neutrals  if  domiciled  in  a  neutral  coimtry  100 
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same  law  of  British-born  subjects  102 

unless  they  migrate  to  the  neutral  stdX^  flagrante  heUo  103 

a  British-bom  subject  becomes  an  alien  enemy  by  trading  and  residing 
in  a  hostile  state,  though  he  be  there  as  the  recognised  agent  of  a 
neutral  state,  of  which  he  is  a  naturalised  citizen  102 

residence  in  a  port  occupied  by  enemy's  forces  does  not  necessarily 

impress  neutrals  with  the  character  of  alien  enemies  lo.3 

plea  of  alien  enemy  ii.  1301 

ALTERATION  OF  POLICY  — 
1.  At  Common  Xaw 

The  general  rule  is,  that  a  policy  after  it  is  once  subscribed  cannot 

be  altered  without  consent  of  parties  L  50 

before  complete  subscription  it  may  50 

a  miMtake  clearly  proved  to  be  such  may,  even  after  suliscription,  be 

corrected  in  a  court  of  equity  without  consent  of  parties  51 

but  this  will  only  be  done  where  such  court  is  satisfied  by  the 

strongest  possible  evidence  that  a  mistake  has  really  been  made         52 
this  power  is  confined  to  courts  of  equity  52 

a  mistake  made  in  a  mere  declaration  of  interest  stands  on  a  different 

footing,  and  may  be  corrected  in  a  clear  case  by  a  court^of  law  53 

by  consent  the  parties  may  introduce  any  alterations,  subject  only 

to  the  operation  of  the  stamp  laws  53 

but  such  alterations  must  be  in  writing  signed  with  the  initials  of 

the  underwriters  53 

and  are  only  binding  upon  those  by  whom  they  are  signed  54 

as  against  those  underwriters  who  have  not  signed   them,  such 

alterations,  if  material,  avoid  the  policy  54 

what  are  material  alterations  54 

the  alteration  of  ship*s  destination  is  material  54 

so  is  the  insertion  of  a  specific  subject  of  insurance  in  a  second  policy 

on  ship  and  goods  54 

so  adding  another  port  of  destination  in  the  alternative  55 

so  inserting  liberty  to  call  out  of  the  direct  course  of  the  voyage  55 

but,  if  not  material,  the  alteration  does  not  aToid  the  policy  even  as 

to  the  dissentient  underwriter  55 

what  alterations  are  not  material  55 

inserting  the  Spanish,  in  addition  to  the  English,  name  of  the  ship        55 

inserting  an  express  leave  **  to  trade  **  in  a  policy  containing  leave 

**  to  touch  and  stay  "  56 

2.  Under  the  Stamp  act,  35  G.  3.  c.  63.  s.  13. 

the  effect  of  this  act  is  not  positively  to  prohibit  any  alterations 
before  legal,  merely  to  require  that,  except  in  certain  cases  men- 
tioned in  13th  sect,  the  altered  policy  must  be  restamped  57 
if  not  restamped  wh^n  requisite,  the  policy  will  be  void,  though  the 

alteration  be  made  by  agreement  of  parties  57 

what  alterations  in  the  policy  require  it  to  be  restamped  57 

alterations  made  before  notice  of  determination  of  risk  require  no 

new  &tamp  58 

thus  an  extension,  by  consent,  of  time  of  sailing  written  on  policy 
aAer  expiration  of  original  time,  but  before  loss  58 
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so  addition,  by  consent,  of  two  ports  of  destination,  the]  ship's 

original  voyage  not  being  then  abandoned  58 

ivhen  the  effect  of  the  alteration  is  to  change  the  subject  of  the 
insurance  into  something  of  a  different  denomination,  it  requires 
a  fresh  stamp  59 

as  where  **  ship  and  outfil  '*  on  a  whaling  voyage  are  changed  into 

"  ship  and  goods  "  69 

aJiter  where  no  specific  change  of  the  kind  of  thing  insured  is 

necessarily  involved  in  the  alteration  59 

as  where,  by  consent,  in  an  insurance  on  goods  to  sail  by  a  given  day 

an  alteration  is  made  in  the  day  of  sailing  60 

so  where,  by  consent,  a  warranty  to  sail  is  cancelled  in  a  policy  on 

ship  €d 

so  where,  by  consent,  specified  mark  on  goods  is  altered  60 

so  where,  by  consent,  a  change  or  substitution  is  made  in  the  ports 

of  destination  originally  specified  in  the  policy  61 

memorandum,  waiving  implied  warranty  of  seaworthiness,  requires 

no  fresh  stamp  61 

the  mere  correction  of  what  is  obviously  a  mistake  requires  no  fVesh 

stamp  61, 62 

the  effect  of  not  restamping  the  policy  when  requisite,  is  to  invali- 
date both  the  altered  and  original  instruments  62,  63 
AXCHORS,  lost  by  anchoring  in  a  foul  and  unusual  place  of  anchorage,  when 

general  average  ii.  894 

when  slipped  or  let  go  to  avoid  imminent  peril  894 

no  deduction  of  thirds  made  from  cost  of  repairing  anchors  983 

ARBIXRATION,  award  made  bars  action  on  policy  ii.  1245 

Bubmission  to  arbitration  and  reference  pending,  does  not :  semhle  1245 

agreement  in  policy  to  refer  caunot  oust  jurisdiction  of  superior  courts      1245 

■ARCHANGEL,  when  risk  on  goods  terminates  at  port  of  ..    69 

Ali.VlKD  NEUTRALITY,  confederation  of  I  635 

object  of  to  defend  and  propagate  the  principle  that  "  free  ships  make 

free  goods  "  635 

claims  of  as  to  articles  ancipitis  usus  737 

resisted  by  tliis  country  and  soon  abandoned  737 

TRUEST  OF  PRIN'CES,  difference  between  arrest  and  capture  ii.  813 

seizure  of  provisions  by  the  cruisers  of  a  friendly  power  in  order  to 

supply  a  famished  port,  is  an  arrest  813 

detention  of  ships  in  port  after  declaration  of  war,  and  carrying  in 

neutral  ships  for  adjudication,  is  rather  a  capture  than  an  arrest  813 

detention  by  the  home  government  is  an  arrest  of  princes  within  the 

policy  814 

whether  enforced  abroad,  or  at  home,  provided  in  the  latter  case  the 

policy  be  **  at  and  from  "  815 

foreign  law  as  to  this  point  815 

wages  and  provisions  of  crew  during  an  arrest  of  princes  are  not,  in  this 

country,  a  charge  on  the  underwriters  816 

French  law  as  to  this  point  816 

ARRIVAL,  stipulation  to  return  portion  of  premium  "  for  arrival  •*  ii.  1235 

or  if  ship  sails  with  convoy  "  and  arrives  "  1231 

what  is  the  arrival  contemplated  by  these  clauses  I'^.M— 1236 

4  S 
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ASSOCIATIONS   OF   SHIPOWNERS  FOR   MUTUAL   INSURANCE. 

(See  Mutual  Insurance) 
The  ASSURED,  who  may  be  insured.    (See  Alien  Enemieg,  Domicit) 

how  described  in  policy.     (See  Description  of  the  Assured  in  the  Policy) 
"  AT  AND  FROM,"  difference  between  insuring  "  from"  and  "at  and  from" 

a  place  L  27,  28.  337,  335 

such  form  is  especially  adopted  on  all  homeward  voyages,  and  yoyages 

out  and  home  338 

when  risk  begins  on  ship  under  insurances  "  at  and  frx>m  "  a  home  port      442 
under  insurances  "  at  and  from  "  an  outport,  ship  must  have  been  once 

"  at "  the  port  in  good  physical  safety  442 

but  need  not  have  been  free  from  political  dangers  443 

ATTACHING  OF  THE  POLICY.    {See  Duration  of  the  Bisk) 
AVERAGE  LOSSES,  meaning  of  the  term  when  used  without  any  addition    ii.  955 
etymology  of  the  word  average  9^^ 

meaning  of  the  word  average  in  the  common  warranty  "  to  be  free  of 
average "  854 

AVERMENT  OF  INTEREST,  LOSS,  &c.    (See  Declaration) 
AWARD  actually  made  bars  action  on  policy  ii.  1243 

BALTIC,  meaning  of  word  in  policies 
BALTIC  RISKS,  nature  of 

what  is  a  deviation  in 
BANK  NOTES  should  be  specifically  described  in  the  policy 

if  saved  by  jettison,  they  contribute  in  general  average  :  semhle 
BANK  SAULS,  rigging  stored  in,  protected  by  usage  of  China  trade 

BARRATRY,  meaning  of  the  word 
definition  of  barratry 

design  to  cheat  owner  for  the  master's  benefit  is  not  essential  to  barratry 
any  gross  malversation  of  the  master  in  his  office  is  barratry 
losses  arising  from  mistake  or  ignorance  of  captain,  however  gross,  are 

not  barratries  821 

unless  the  master  can  be  shown  to  have  acted  against  his  better  judg- 
ment 821 
no  act  can  be  barratry  in  the  master  to  which  the  owners  are  consenting 

parties  822. 831 

taking  ship  on  a  different  voyage  contrary  to  the  wish  of  the  merchant 

shipper,  but  with  sanction  of  the  shipowner,  is  not  barratry  831 

nor  delivering  goods  under  false  bills  of  lading  bv  the   shipowner*8 

directions  831 

nor  taking  smuggled  goods  on  board  by  direction  of  the  charterer's  agent    832 
master  who  is  part  owner  cannot  conmiit  barratry  832 

nor  even  where  he  has  an  equitable  interest  in  the  ship  833 

when  charterers  are  owners  in  relation  to  barratry  833 

it  depends  on  the  construction  of  charter-party  834,  835 

cases  in  which  it  has  been  held  that  barratry  may  be  committed  against 
the  charterer  with  the  privity  of  the  general  owner  836,  837 

Cases  of  barratry,  what  arc 

sailing  out  of  port  without  paying  port  dues  m  breach  of  on  embargo  822 

wilful  breach  of  blockade  823 

resistance  to  lawful  right  of  search  823 
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illegal  trading  without  instructions  from  the  owner,  though  with  a  view 

to  his  benefit  823 

cruising  contrary  to  intentions,  and  without  instructions,  of  owners  824 

smuggling  on  the  voyage  without  owner's  privity  825 

aliter  if  owner  have  been  grossly  negligent  in  repressing  the  smuggling     825 
mutinously  carrying  away  the  ship  825 

purposely  running  her  ashore  825 

fraudulently  procuring  her  to  be  condemned  and  sold  826 

cutting  ship's  cable,  contrary  to  directions  of  pilot,  and  letting  her  drift 

bn  rocks  826 

even  non-feasance  may,  in  extreme  cases,  amount  to  barratry  827 

but  deviation,  though  from  gross  ignorance,  if  without  frauds  is  not  barratry   827 
deviation  with  a  fraudulent  purpose  is  828 

if  deviation  be  rendered  compulsory  by  the  violence  of  the  crew,  this  is 

barratry-  of  the  mariners  829 

what  will  be  barratry  by  mariners  829 

running  the  ship  ashore  by  part  of  crew  with  aid  of  prisoners  of  war,  is 

a  loss  by  barratry  830 

dropping  anchor  and  going  ashore  for  captain's  own  private  purposes  at 

an  unauthorised  place,  is  barratry  828 

so  is  delay  in  port  for  unlawful  and  fraudulent  purposes  828 

masters  putting  out  of  course,  in  order  to  smuggle,  with  privity  of  the 
general  owner,  is  barratry  against  the  charterer  where  the  latter  is 
owner ybr  the  twyaye  836 

so  running  the  ship  aground  by  the  master  and  general  owner  837 

mode  of  proving  and  alleging  a  loss  by  barratry  838 — 840 

foreign  law  as  to  barratry  840,  841 

(See  Loss  by  Perils  insured  against) 
"ARTER  trade,  mode  of  carrying  on  African  barter  trade  i.  435 

a  month  not  too  long  to  allow  for  discharging  outward  cargo  in  sach 
trade  435 

^EANS  are  included  in  the  word  com,  under  the  warranty  to  be  tree  of 

average  ii«  853 

^*-IEF,  representation  of.    (See  Reprcsentatioti) 
f*JX-OlKG,  in  graving  dock  where  ship  is  placed  for  repairs,  not  a  peril  of  the 
seas,  but  recoverable  under  a  special  count  by  virtue  of  the  general 
clause  ii-  797 — 843 

bilging  over  in  consequence  of  taking  the  ground  not  in  the  ordmary 
course  of  the  voyage  is  a  stranding  within  the  memorandum  864 

®^LL8  of  exchange  should  he  specifically  described  in  the  policy  i.  212 

a  policy  purporting  to  be  "  on  bills  of  exchange"  will  not  cover  instru- 
ments that  are  not,  legally  speaking,  bills  of  exchange  224 
there  is  no  insurable  interest  in  bills  drawn  on  a  contingency  275 
the  holder  of  a  bill  drawn  by  the  master  abroad  for  the  [ship's  repairs 
may,  on  the  bill  being  dishonoured,  insure  the  amount  for  his  own 
benefit                                                                                                        275 
°^l«L  OF  LADING,  effect  of,  as  evidence  of  insurable  interest  in  goods         ii.  1329 
where  limited  by  the  words  "  contents  unknown^*                                          1329 
query,  whether  it  is  ever  per  se  conclusive  evidence  of  the  shipment  of 
the  goods                                                                                                      1329 
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BILL  OF  PARCELS,  with  vendor's  receipt,  is  satisfactory  evidence  of  In- 
surable interest  in  goods  ii.  1330 
BLOCKADE,  BREACH  OF,  in  what  it  consiste  I  741 
a  port  is  not  in  a  state  of  blockade  unless  there  is  an  attacking  squadron 

sufficiently  near  to  make  entry  evidently  dangerous  741 

dispersion  of  attacking  squadron  by  storm  does  not  legalise  entry  742 

aliter  when  dispersed  by  an  armed  force  -  742 

blockade  must  not  be  partial  742 

neutral,  before  he  can  unlawfully  violate,  must  have  notice  of  the  fiict  of 

blockade  •  742 

notice  to  neutral  government  is  generally  notice  to  the  neutral  trader         742 
notification  to  government  of  one  state,  after  reasonable  time,  is  notice 

to  the  subjects  of  neighbouring  states  743 

excepted  cases  743 

sailing  without  actual  notice  repels  the  presumption  arising  from  notifi- 
cation to  the  government  743 
effect  of  notice  of  blockade  purged  by  subsequent  notice  of  its  cessation      743 
if  the  latter  be  given  by  some  one  to  whom  the  neutral  is  justified  in 

giving  credence  744 

sailing  into,  or  out  of,  blockaded  port,  with  leave  of  commander  of 

blockading  squadron,  is  no  breach  of  blockade  744 

before  neutral  trader  can  be  shown  to  have  broken  blockade,  he  must  be 

proved  to  have  acted  with  a  view  to  break  it  744 

attempt  to  quit  blockaded  port  is  as  much  a  breach  as  attempt  to  €Hter  it     744 
neutral  may  quit  such  port  with  cargo  loaded  before  declaration  of 

blockade  745 

or  come  out  in  ballast  745 

aliter  if  ship  be  purchased  m  such  port  before  declaration  745 

goods  may  be  transported  overland  from,  or  to,  blockaded  port  without 

breach  745 

sailing  for  a  port  known  to  be  blockaded,  generally  speaking,  makes  the 

voyage  illegal  and  avoids  the  policy  745 

in  cases  of  long  voyages,  however,  the  mere  act  of  sailing  for  the  port 

does  not  avoid  the  policy  746 

in  such  cases,  in  order  to  make  the  voyage  illegal,  it  must  be  shown 
that  the  ship  sailed  with  a  fixed  intention  of  vioUiting  the  blockade,  if 
found  still  existing  on  arrival  746 

or  continued  sailing  for  the  port  after  being  told  of  the  blockade  745 

lingering  near  the  mouth  of  a  blockaded  port  is  a  constructive  breach  of 

blockade  746 

so  sailing  with  instructions  to  proceed  to  mouth  of  blockaded  port  in 
order  to  make  inquiries  746 

BOAT  is  included  in  general  policy  on  ship  L  218 

nor  is  parol  evidence  of  usage  admissible  to  show  that  boats  ^ung  outside 

the  ship,  on  Uie  quarters,  are  not  covered  by  such  general  policy  218 

if  it  can  be  shown  that  the  mode  in  which  the  boats  are  carried  is 
unusual  as  well  as  dangerous,  semble  the  underwriter  would  not  be 
liable  219 

as  where  boats  are  carried  slung  at  the  stem  davits  against  the  usage  of 

the  trade  219 

when  sacrifice  of  boats  gives  a  claim  to  general  average  contribution  898 

BOILER  PIPE,  damage  caused  by  bursting  of,  through  captain^s  negligence    iL  773 
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BOTTOMRY  AND    RESPONDENTIA  LOANS  are  lawful  subjects  of 

insurance  in  this  country  L  206 

the  lender  alone  can  insure  the  sum  advanced  243 

the  bcrrower  can  only  insure  the  surplus  by  which  the  value  of  his 
interest  in  the  adventure  exceeds  the  amount  of  the  loss  207. 244 

bottomry  and  respondentia  (except  by  usage)  must  be  insured  nomina- 
tim  207.  223.  244 

an  insurance  "on  bottomrj"  will  not  cover  interest  secured  by  any 
instrument  which  is  not  in  law  a  bottomry'  bond  207.  223.  244 

in  order  to  give  an  insurable  interest  in  the  bottomry  loan,  the  pay- 
ment thereof  must  be  made  by  the  bond  to  depend  on  tlie  arrival  of 
the  ship  243,  244 

nature  of  respondentia  loans  and  insurable  interest  thereon  245 

provisions  of  19  G.  3.  c.  37.  sec.  5.  as  to  insuring  bottomry  and  respon- 
dentia in  the  f^st  India  trade  245 

ship  repaired  on  bottomry  by  stramjcra  to  the  assured,  and  afterwards 
brought  back  to  this  country  subject  to  lien  on  the  bond  for  more  than 
her  value,  held  a  constructive  total  loss  ii.  1074 

not  so  when  repaired  on  bottomry  by  the  master,  as  agent  of  the  assured  1112 

where  the  loss  in  such  cases  is  only  partial,  tlie  underwriters  have 
nothing  to  do  with  the  bottomry  bond  1114 

unless  they  have  themselves  undertaken  the  repairs  1114 

what  sort  of  necessity  will  jiu^tify  the  master  in  resorting  to  a  bottomry 
bond  1115 

doctrine  of  constructive  total  loss  does  not  apply  to  bottomry  contracts      1115 

in  cases  of  abandonment  the  salvage  is,  by  the  French  law,  equally 
divided  between  the  underwriters  and  the  lenders  on  bottomry ;  1 189 

the  rule  would  perhaps  be  the  same  in  this  country  1 189 

amount  of  interest  claimable  on  bottomry  loans  1S40 

BOUNTIES,  sometimes,  but  not  always,  granted  by  government,  arc  not 

an  insurable  interest  i.  274 

BREAKAGE,  loss  for  ordinary  breakage  is  not  covered  by  the  policy  ii.  759 

but  for  extraordinary  breakage  it  is,  though  the  stowage  may  not  be 
damaged  759 

ordinary  amount  of  breakage  is  not  fixed  by  law  in  this  country  760 

BRITISH  CAPTURE,  insurance  of  foreign  property  against  British  capture 

is  void  i.  90— iL811 

ipuercj  whether  rule  be  the  same  with  regard  to  British  property  811 

in  every  policy  on  a  foreign  ship,  in  time  of  war,  there  is  an  implied 
exception  of  loss  by  British  capture  811 

and  the  rule  is  the  same  where  the  policy  lias  been  effected  before  the 
commencement  of  hostilities  811 

and  the  action  not  been  brought  till  after  their  termination  811 

BROKER  (POLICY  BROKER,  INSURANCE  BROKER). 

policy  brokers,  what  they  are  i.  los 

why  employed  108 

1.  course  of  dealing  in  London  between  tlie  assured,  the  broker,  and 
the  underwriter, 
detail  of  mode  in  which  accounts  are  kept  and  losses  settled  in  ac- 
count between  the  broker  and  the  underwriter  109,  110 
adjustment  of  policy                                                               HO.  126,  127 

4s  3 


1366  INDEX. 

PAOE 

BROKER  (POLICY  BROKER,  INSURANCE  BROKER)  —  (coii/mii«/) 

payment  of  loss  at  one  month  1 1 1 

such  settlement  on  account  conclosivc  as  between  broker  and  umder- 
writer  111 

mode  of  keeping  account  between  broker  and  asgured  III 

payment  of  loss  by  broker  to  assured  by  bill  at  three  months  111 

commissions  del  credere,  what  they  are  112 

broker  entitled  to  commission  on  immediately  112 

2    Actions  by  underwriter  against  broker  for  premiums,  and  broker's 
right  to  set  off  losses  and  returns, 

assured  not  liable  to  underwriter  for  premiums  112 

hence  underwriter  cannot,  generally  speaking,  set  off  unpaid  pre- 
miums against  a  claim  for  losses  112 

except  in  actions  by  the  [assignees  of  an  assured,  with  whom  the 
underwriter  has  had  dealings  in  the  usual  way  as  a  policy  broker      113 

or  in  cases  of /rn  11^/  113 

broker  immediately  concerned  in  effecting  the  policy  is,  generally 
speaking,  alone  liable  to  underwriter  for  premiums  114 

except  where  two  sets  of  brokers  have  been  employed,  and  the 
actual  effector  of  the  policy  becomes  bankrupt  114 

underwriter  cannot  recover  back  fVom  broker  the  premiums  of 
illegal  insurances,  unless  the  assured  have  paid  them  into  the 
broker's  hands  114 

loss  paid  under  mistake  to  broker  may  be  recovered  back,  if  broker 
have  not  actually  paid  it  over  to  assured  115 

Right  of  broker  to  set  off  losses, 

losses  cannot  be  set  off  by  the  broker  against  an  action  for  premiums 
\iTO\\^\  hj  i\ie  underwriter  himsdf  115 

at  all  events,  where  not  adjusted,  or  allowed  in  account  at  a  certain 
sum  116 

a  loss  acknowledged  by  the  underwriter  to  amount  to  a  certain 
liquidated  sum  may  be  set  off  116 

as  against  tlie  assignees  of  a  bankrupt  underwriter,  losses  may  be 
set  off  as  **  mutual  credits,''  whether  a(]|justed  or  not  117,  118 

the  broker's  acting  on  a  commissitm  del  credere  is  immaterial  1 1 8 

broker  cannot  set  off  unadjusted  losses,  in  an  action  brought  against 
him  by  the  assignees  of  a  bankrupt  underwriter,  on  policies 
neither  effected  in  his  own  name,  nor  on  his  own  account  118 

but  if  the  policies  be  effected  in  his  own  name,  though  not  on  his 
own  account,  and  he  has  a  lien  on  them,  he  may,  whether  he  have 
a  commission  del  credere  or  not  119,  120 

not  so,  if  he  effects  the  policy  expressly,  and  on  the  face  of  it,  "  as 
agent "  120 

so  if  policy  is  effected  both  in  the  name  and  on  account  of  prin- 
cipals, and  broker  has  not  kept  it  in  his  hands,  he  cannot  set  off 
losses,  though  he  has  paid  them  over  to  his  principal,  and  though 
it  appears,  on  the  face  of  the  policy,  that  he  was  acting  del 
credere  121 

Right  of  broker  to  set  off  returns  of  premium,  and  for  short  interest, 

course  of  practice  between  broker  and  underwriter  as  to  allowing 
in  account  for  returns  of  premium  122 
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BROKER  (POLICY  BROKER,  INSURANCE  BROKER)  —  (confined) 

until  the  sum  to  be  deducted  for  returns  of  premium  is  asce^ained, 
the  broker  is  the  mutual  agent  of  the  assured  and  the  under- 
writer —  for  the  one  to  pay,  and  for  the  other  to  receive  1 22 

either  the  assured  or  the  underwriter  may  determine  this  agency 
when  he  pleases  122 

where  not  determined,  the  broker,  whether  acting  del  credere  or 
not,  may  set  off  returns  of  premium,  though  unadjusted  123 

the  agency  of  the  broker  ceases,  ipso  facto,  by  the  death  or  bank- 
ruptcy of  the  underwriter  123 

hence  he  cannot  set  off  returns  of  premium  to  actions  brought  by 
the  assignees,  or  by  the  executors  124 

Sommary  of  the  law  as  to  setting  off  losses  and  returns  of  premium      125,  126 

3.  Actions  by  assured  against  broker,  to  recover  losses  passed  in  account 
between  broker  and  underwriter, 

the  policy  is  generally  left  in  broker's  hands  to  get  it  adjusted  126 

effect  of  striking  underwriter's  name  off  the  policy  127 

broker  must  use  due  diligence  in  collecting  and  paying  over 
losses  127 . 

if  he  fiul  to  do  so,  after  striking  underwriter's  name  off  the  policy, 
he  will  be  himself  liable  to  the  assured  for  losses  passed  in  account 
with  the  underwriter  127 

and  as  against  the  assured,  in  such  action,  will  be  estopped  from 
denying  that  the  loss  so  passed  in  account  has  been  paid  him  by 
the  underwriter  •  128 

but  the  assured,  by  their  own  acts,  may  waive  such  their  claim 
against  the  broker  ]  28 

where  broker  proves  a  loss  against  underwriter's  estate,  assured 
may  recover  from  him,  though  underwriter's  name  be  not  struck 
off  policy  128 

brokers  are  not  liable  to  the  assured  for  losses  received  by  them 
from  the  underwriters,  and  paid  over  to  the  agents  of  the  assured       128 

4.  Actions  by  assured  against  under^aritcr,  for  losses  passed  in  account 
between  broker  and  underwriter, 

if  the  underwriter's  name  has  been  struck  off  the  policy,  with  the 
assent  of  the  assured,  whether  express  or  implied,  the  assured  has 
no  claim  against  him  on  the  policy  129 

what  amounts  to  evidence  of  such  assent  129 

if  the  assured  can  ho  shown  cognizant  of  the  usage  at  Lloyd's  of 
settling  losses  in  account,  he  shall  be  bound  by  it  130 

as  where,  1.  he  is  a  resident  trader  in  London,  or,  2.  where,  though 
resident  elsewhere,  his  usual  course  of  dealing  is  such  as  to  have 
made  him  familiar  with  the  usage  130 134 

though  the  balance  of  the  general  account  may  have  been  paid  in 
cash  by  the  underwriter  to  the  broker,  yet  this  is  not  payment  as 
against  the  assured,  unless  made  in  respect  of  the  identical  loss 
for  which  the  action  is  brought  132 

where,  however,  it  is  so  made,  it  bars  the  claim  to  the  extent  of  the 
cash  payment  133 

the  fact  that  the  assured  has  given  credit  to  the  broker,  will  not  pre- 
clude his  claim  against  the  underwriter,  unless  the  latter  can  show 
he  is  thereby  damnified  133 

4s  4 
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BROKER  (POLICY  BROKER,  INSURANCE  BROKER)  —  (rcn^urrf) 
the  assured  may  proceed  against  the  undciTrriter,  even  two  j/earg 

after  the  broker^s  insolvency  133 

'where  the  underwriter*s  name  has  not  been  struck  off  the  policy, 

queere,  vrhether  assured  may  not  recover,  though  cognizant  of  the 

usage  136 

iFhere  the  action  is  brought  in  tJte  name  of  the  broker,  payment  of 

loss,  by  alloiving  it  in  account,  is  a  good  defence  13B 

summary  of  the  law  135,  IG6 

5.  Actions  by  broker  against  assured  for  commissions,  premiums,  and 

losses  paid  over  by  mistake, 
liability  of  the  assured  to  the  broker  for  commissions,  common  and 

del  credere  137 

mode  of  suing  137.  note  (x),  ii.  1310 

liability  for  premiums  137 

mode  of  suing  for  13^ 

semblcj  cannot  be  recovered  under  count  for  inonry  paid^  unless 

actually  paid  over  137 

may  be  recovered  under  count  "  for  premiums  for  policies  caused 

and  procured  to  be  effected  "  138 

broker  cannot,  on  underwriter's  insolvency,  recover  back  from  the 

assured  a  loss  he  has  previously  paid  over  or  allowed  him  in 

account  13S 

that  names  of  underwriters  had  not  been  submitted  to  the  assured 

for  his  approval,  no  defence  to  an  action  for  premiums,  &c.  139 

6.  Lien  of  broker  on  policy, 

the  policy,  when  effected, belongs  to  the  assured,  subject  to  brokers 
lien  139 

broker  representing  to  assured  that  he  has  effected  policy  by  their 
order,  is  liable,  in  ti'over,  for  such  policy,  though  never,  in  fact, 
effected  139 

where  broker  has  been  employed  directly  by  the  assured,  his  right  of 
lien  is  clear  l!j9 

though  he  may  have  parted  with  the  possession  of  the  policy,  right 
of  lien  revives  on  re-possession  140 

where  employed  not  directly  by  the  assured,  but  intermediately  ihrovigh. 
an  agent,  difficulties  have  arisen  as  to  the  right  of  lien  140 

the  rule  is,  that  if  he  knew  or  must  have  known  the  party  employ- 
ing him  to  be  acting  merely  as  agent,  he  has  not  a  lien  as  against 
him :  if  he  neither  knew  this,  nor  can  be  presumed  to  have  known 
it,  he  has  140 

cases  illustrating  this  point  140,  141 

this  rule  applies,  though  part  of  losses  may  have  been  paid  over  after 
the  broker  has  notice  that  his  immediate  employers  are  only 
agents  140,  141 

the  correspondent  of  a  foreign  consignor,  who  has  effected  insurance 
by  his  directions,  has  a  lien  on  the  policy  for  his  general  balance 
against  the  consignor  142 

and  may  enforce  this  lien  as  against  the  indorsee  of  the  bill  of  lading   142 

if  such  policy  be  effected  for  the  correspondent  by  a  broker,  the  latter 
has  no  sub-lien  for  his  general  balance  against  the  correspondent     142 


INDEX,  1369 

PAGE 

BROKER  (POLICY  BROKER,  INSURANCE  BROKER)  —  (continued) 

ft  mere  depositary  of  the  policy,  though  he  may  have  made  advaQcc 
on  it  has  do  lien  142 

Revocation  of  broker's  authority, 

broker's  authority  may  be  revoked  at  any  time  before.actual  signature 
of  the  policy  145 

if  broker,  after  such  revocation,  pays  premiums  to  the  under- 
writers, he  cannot  recover  them,  or  his  commissions,  from  tlie 
assured  145 

7.  What  is  actionable  negligence  in  a  policy  broker, 

he  is  bound  to  show  a  reasonable  degree  of  skill  and  diligence  153 

if  he  fail  to  communicate  time  of  ship*s  sailing  (where  plainly  ma- 
terial) he  is  liable,  though  acting  gratuitously  154 

but  not  for  failing  to  communicate  information,  the  materiality  of 
which  is  doubtful  154 

if  he  neglects  to  procure  the  delivery  of  a  stamped  policy  at  the 
proper  time,  he  is  liable  155 

60  if  he  fail  to  insert  ordinary  clauses  well  known  to  be  necessarj*  for 
the  ship's  protection  on  the  voyage  155 

so  if  he  fill  up  the  policy  in  such  a  way  as  to  make  the  risk  on  the 
goods  attach  at  the  terminus  a  quo,  when  it  is  plain  from  liis 
instructions  they  had  been  loaded  on  board  elsewhere  155 

but  the  non-insertion  of  occasional  and  less  ordinary  clauses  will 
not  make  him  liable,  in  the  absence  of  clear  and  explicit  direc- 
tions from  his  principal  ir;6,  157 

so,  in  the  absence  of  such  directions,  he  will  not  l>e  liable  for  insur- 
ihq  fruit  with  a  company  who  insert  it  in  their  memorandum 
amongst  articles  warranted  free  of  average  156 

nor  for  insuring  other  perishable  commodities  with  a  company  which 
omit  the  clause  making  them  liable  for  average  loss  on  such 
articles,  in  case  of  strandimj  I57 

80  if  broker  receive  no  express  instructions  to  abandon,  he  is  not 
liable  for  the  consequences  of  not  doing  so  I57 

but  for  omitting,  in  the  face  of  explicit  instructions,  to  include  pre- 
mium and  costs  of  insurance,  in  sum  insured,  he  is  liable  157 

true  test  of  liability  in  all  these  cases  is,  whether  the  broker  has  acted 
with  such  reasonable  skill  as  might  fairly  be  expected  from  other 
persons  of  average  capacity  in  same  profession  I57 

can  the  evidence  of  skilled  witnesses  be  adduced  to  aid  the  judgment 
of  the  jury  on  this  point  ?  ]  53 

opinion  of  Court  of  King's  Bench,  in  Campbell  r.  Rickards,  in  the 
negative  158,  159 

of  Court  of  Common  Pleas,  in  Chapman  r.  Walton,  in  the  affirma- 
tive 160— .1G2 

judgment  of  Chief  Justice  Tindal  161 

opinion  of  Common  Pleas  seems  preferable  162 

policy  brokers  may  be  liable  not  only  for  negligence  in  effecting 
policies,  but  also  in  collecting  losses  103 

BULLION  AND  COIN,  when  shipped  for  the  purposes  of  commerce,  may 

be  insured  under  the  general  denomination  of  goods  i.  212 

bat  in  practice  is  generally  insured  nominatin  212 
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money  carrietl  about  Hie  person  ofpassengerg  is  not  covered  by  the  general 

description  of  '*  goods,'*  for  it  is  not  merchandLie  212 

nor  docs  it  contribute  in  general  average  ii.  919 

BUSINESS  OF  MARINE  INSURANCE,  sketch  of  mode  in  which  it  is 
conducted,  both  with  private  underwriters  and  public  companies 

i.  12—15.  ind  83—85 
comparative  advantages  of  the  two  modes  of  effecting  insarances  84 

CABLES,  if  cut  to  avoid  an  imminent  peril,  arc  general  average  ii.  894 

aliter,  where  cut  to  avoid  loss  of  convoy  894 

quarcy  where  chafed  away  by  casting  anchor  in  a  foul  bottom,  and  an 

unusual  anchorage  place  894,  895 

damage  to  cable,  cut  from  anchor  to  use  as  a  hawser,  or  to  fiisten  ship  to 
a  pier  head,  is  general  average  895 

CAPTAIN.    (See  Master) 

CAPTORS,  PRIZE  AGENTS,  &c.,  insurable  interest  of.    (See  Insurable 
Interest) 
captors  have  an  insurable  interest  under  the  Prize  acts,  in  prixe  taken 

flagrante  bello,  even  before  a  grant  from  the  crown  262 

the  Omoa  case  262 

the  ground  is,  that  such  grant  is  universally  made  wherever  capture  is 

lawful  262 

but  this  principle  is  rigorously  limited  to  lawful  prize  of  war,  where  an 

interest  vests  under  the  Prize  acts  263,  264 

if  prize  turn  out  to  have  been  improperly  taken,  captors  have  a  liability 
to  pay  costs  and  charges,  which  gives  them,  on  this  ground,  an  insarable 
interest  265 

case  of  Luccna  r.  Craufiird  267 — 269 

is  adverse  to  all  claims  of  interest  founded  on  mere  contingent  grants  from 

the  crown  269 

the  captors  of  a  ship  not  taken  as  prize  of  vizxjlagrante  bello,  but  merely 
under  an  order  in  council  to  detain  and  bring  into  port,  have  no  in- 
surable interest  on  the  ground  of  an  expected  grant  from  the  crown      270 
in  all  cases,  however,  the  crown  has  an  insurable  interest,  and  may  adopt 
the  insurance  of  the  captora  and  their  agents  by  its  subsequent 
ratification  272 

even  more  than  a  year  after  the  original  insurance  273 

nor,  in  such  cases,  is  proof  of  express  ratification  necessary  to  support  an 

averment  of  interest  in  the  crown  273 

the  only  ground  on  which  expectation  of  a  grant  from  the  crown  can 
give  an  insurable  interest  is,  that  the  crown  always  makes  the  grant        274 
CAPTURE,  LOSS  BY,  what  capture  properly  is  ii.  807 

what  is  lawful  capture  808 

its  being  lawful  or  unlawful  does  not  affect  the  liability  of  the  under- 
writer 808 
whenever  capture  is  the  proximate  cause  of  loss,  the  asfored  may 

recover  as  on  a  loss  by  capture  808 

as  where  ship  is  taken  in  consequence  of  barratrous  collusion  808.  1344 

or  in  case  of  stranding,  accompanied  by  slight  damage,  and  followed  by 
capture  808.  1342 
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aUter,  where  the  stranding  is  the  substantial  cause  of  the  Loss  1342 

capture  prima  facie  gives  the  right  of  abandonment  808 

the  property  is  not  changed  by  capture  until  condemnation  8O8 

what  is  requisite  to  make  condemnation  valid  809 

the  underwriter  is  liable  for  necessary  expenses  of  recovering  captured 

ship,  as  salvage,  &c.  809 

so,  for  money  paid  by  way  of  compromise,  to  prevent  condemnation  809 

risk  of  British  capture  cannot  be  insured  against  by  British  underwriters    81 1 

seizure  after  preliminaries  of  peace  signed  is  not  a  capture,  but  an  arrest 

of  princes  812 

CAPTURE,  AS  A  CONSTRUCTIVE  TOTAL  LOSS.    (  See  Constructive 

Toted  Loss) 
CARGO,  general  insurance  on,  does  not  cover  provisions  taken  on  board  for 

live  stock  i.  215 

nor  live  stock  215 

will  cover  successive  cargoes  taken  on  board  in  exchange,  or  by  way  of 
barter  211 

CARRIERS,  RESPONSIBILITY  OF  OWNERS  AS,  when  it  begins  and 

ends  il  778,  779 

acts  passed  to  limit  owners*  resiwnsibility  776 

insurable  interest  o/*may  be  covered  under  a  general  policy  on  goods        i.  227 
risks  of  loss  by  land  carriage  recoverable  under  policy  in  common  form  it  84iJ 
CAUSA  PROXIMA  NON  REMOTA  SPECTATUR,  the  underwriter  is 
liable  for  no  loss  which  is  not  proximately  caused  by  the  perils  insured 
against  iL  764 

but  he  is  liable  for  all  loss  so  caused  ii.  764 

hence  the  maxim  causa  proximo  non  remota  spectatur  sometimes  limits, 

sometimes  enlarges,  the  underwriter's  liability  iL  764 

illustrations  of  its  limiting  effect  765 

difficulty  of  applying  the  rule  in  practice  765 

conflicting  judgments  of  Lord  Denman  and  Mr.  J.  Story,  on  the  point 
whether  a  sum  assessed  on  one  of  two  ships,  to  make  good  damage 
by  collision,  is  a  loss  by  the  perils  of  the  seas  766,  767 

CHAIN  CABLES,  one-sixth  deducted  in  adjustment  from  cost  of  repairing     iL  984 
CHANGE  OF  VOYAGE.     (See  Deviation  and  Change  of  Risk) 

distinction  between  change  of  voyage  and  intention  to  deviate  i.  343 

difference  in  effect  between  the  two  345 

test  of  distinction  between  them  346 

voyage  commenced  under  a  fluctuating  purpose  to  sail,  if  possible,  to  the 

port  of  destination  347 

engaging  on  an  intermediate  voyage  discharges  underwriter  from  liability 

for  subsequent  loss  348 

sailing  on  a  different  voyage  to  that  insured  discharges  underwriter 

in  toto  349 

even  as  to  losses  incurred  while  ship  is  in  the  course  of  the  voyage 

insured  349 

effect  of  change  of  voyage  fixed  upon  while  the  ship  is  at  the  port  under 

a  policy  "  at  and  from  "  350 

period  from  which  change  of  voyage  operates  as  a  discharge  351 

what  is  evidence  of  a  fixed  determination  to  change  the  voyage  351 
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CHANGE  OF  \0Y AGE  ^(ccmtinued) 

underwriter  liable  for  loss  accruiDg  before  purpose  to  change  voyage 
fixed  S53 

merely  clearing  out  for  a  foreign  port  is  not  evidence  of  a  change  of 
voyage  353 

CHANGING  THE  SHIP,  the  ship,  after  commencement  of  risk,  should  not 

be  changed  without  necessity,  or  consent  of  underwriters  i.  177 

and,  if  this  be  done,  the  latter  are  discharged  178 

even  though  the  substituted  ship  be  of  greater  strength  and  burden  than 
that  named  in  the  policy  178 

if,  however,  the  underwriters  consent,  or  the  ship,  in  the  course  of  the 
voyage,  becomes  disabled,  the  master  may  procure  a  substituted  ship,  ■ ' 
and  the  liability  of  the  underwriters  will  still  continue  179 

CHANGING  THE  MASTER.  Bpfire  die  commencement  of  die  voyage  another 
master  may  be  substituted  for  him  named  in  the  policy,  even  without 
the  consent  of  underwriters  181 

but  the  substituted  master  should  be  of  the  same  nation  182 

2i  fraudulent  change  of  master  discharges  the  underwriters  IS:; 

if,  in  die  course  of  die  voyage^  another  master  be  appointed,  owing  to  the  • 
sickness  or  disability  of  the  first,  this  makes  no  difference  in  the 
liability  of  the  underwriter  182 

but  this  substitution  ought  to  be  carefully  made  U3 

CHARTERER,  insurable  interest  of, 

charterer  who  covenants  in  case  of  loss  to  pay  full  value  has  an  insurable 
interest  in  ship  i.  253 

charterer  who  himself  sub-lets  the  ship  on  freight,  or  caiTies  goods  in 
her  for  freight,  has  an  insurable  interest  in  such  freight  i.  258 

also  in  the  profit  he  makes  by  carrying  his  own  goods  in  the  ship  259 

charterer  has  an  insurable  interest  in  protecting  himself  against  the 
liability  of  having  to  pay  dead  freight  260 

has  an  insurable  interest  in  money  advanced  in  part  payment  of  freight, 
and  may  insure  such  interest  as  f night  whenever  it  distinctly  appears 
from  the  charter-party  that  such  sums  were  advanced  as  part  of  the 
freight  2G0,  2G2 

where  this  does  not  distinctly  appear  he  cannot  insure  sums  advanced 
by  him  for  the  expenses  of  the  voyage,  qua  freight^  but  must  do  so 
by  a  special  policy  og  |    2C2 

when  the  charterer  is  so  fur  owner  of  the  ship  for  the  voyage  that  bar- 
ratry may  be  committed  against  him  with  the  privity  of  the  general 
owners  ii.  333 — S38 

CHARTER-PARTY.     Different  kinds  of  charter-parties,  with  regard  to  the 
nature  of  the  dominion  they  confer  on  the  charterer  over  the  ship 

ii.  834,  833 
as  to  the  way  in  which  they  reguUite  the  payment  of  freight  where  part 

is  to  be  paid  in  advance  ,    i.  26O  261 

an  illegality  on  any  part  of  one  entire  voyage  under  a  charter-party 

makes  the  whole  illegal  ;^  (599 

but  a  contemplated  illegality  on  the  homeward  passage  does  not  vitiate 

the  outward  passage,  where  separately  insured  699   700 

charter-party  used  as  proof  that  a  fraudulent  ship  sailed  on  the  voyage 

insured  -^  1335 
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CHINA  TRADE,  usage  to  store  ship's  rigging  in  Bank  sauls  in  Cantoh  river    i.  60 
construction  of  policies  on  L  423 — 426.  462,  463 

CLEARANCES,  FALSE.    (See  Sunulated  Papers)  ♦ 

not  disclosing  that  ship  carries  false  clearances  will  not  discharge  the 
underwriter,  if,  from  the  practice  of  trade,  he  must  have  known  they 
would  be  carried  516.  560 

CLEARANCES.     Evidence  of  voyage  on  which  a  foundered  ship  sailed        ii.  1335 
CLEARING  OUT.     Merely  clearing  out  for  a  different  port  of  destination 
than  that  fixed  by  the  policy,  is  not,  per  se,  evidence  of  change  of 
voyage  L  353 

CLOTHES  of  captain  not  covered  by  general  designation  as  **  goods,"  for  they 

are  not  merchandise  i.  213 

do  not  contribute  in  general  average  ii.  919 

CLUBS  OF  SHIPOWNERS  FOR  MUTUAL  INSURANCE.  (See  Mutual 

Insurance) 
COIN.    (See  Bullion) 

COLLISION,  LOSS  BY,  different  possible  cases  of:  Lord  StowelFs  enumera- 
tion ii.  803 
liability  of  the  underwriter  in  these  different  cases  804 
where  na  fault  on  either  side,  the  damage  done  is  loss  by  the  perils  of 
I            the  seas  804 
80  it  is  where  all  the  fault  is  on  one  side  804 
when  it  is  impossible  to  ascertain  where  the  fault  lies,  and  the  whole 
damage  is  therefore  assessed  in  equal  halves  on  the  two  ships,  are 
the  underwriters  liable  for  this  as  loss  by  the  perils  of  the  seas  ?  805 
they  are  in  the  United  States,  but  not  in  this  country  805 
opinions  of  foreign  jurists  805 
COLONIAL  TRADE.     Former  colonial  policy  of  England  as  fixed  by  the 

old  Navigation  Laws  (acts  of  IGGO  and  1663)  i.  712 

oppressive  and  injurious  effects  of  the  old  system  712 

present  law  by  which  the  colonial  trade  of  Great  Britain  is  regulated, 
8  &  9  Vict,  c.  93.  713 

COMITY  OF  NATIONS.    Meaning  of  the  term,  and  extent  to  which  the 

doctrine  is  carried  in  England  L  640 — 642 

it  Is  not  acted  on  to  the  same  extent,  if  at  all,  in  France  641 

it  prevails  in  the  United  States  641 

the  doctrine  at  first  only  extended  to  the  sentences  of  foreign  tribunals* 
in  amity  with  this  country,  but  now  is  applied  equally  to  those  that 
are  hostile  641 

present  limitations  of  this  doctrine  642 

COMMENCEMENT  OF  THE  RISK.    (See  Dujation  of  the  JRisk) 
.  COMMISSIONS  are  a  lawful  subject  of  insurance  L  206 

the  goods  out  of  the  sale  of  which  they  ate  to  accrue  must  be  at  risk, 

and  assured  interested  therein  at  time  of  loss  206 

if  this  be  not  so,  assured  has  no  insurable  interest  242,  243 

notice  of  abandonment  not  required  to  recover  for  a  total  loss  on  com- 
missions ii.  1051 
COMMISSIONS  DEL  CREDERE,  what  they  are  i.  112 
broker  entitled  at  once  to  commission  112 
a  del  credere  commission  does  not,  per  se,  and  without  other  requisites, 
entitle  the  broker  to  set  off  losses                                             121.  125, 126 
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as  iUr  as  the  case  of  Grove  t*.  Dubois  is  incoDsistent  ivith  this  position,  it  ^ 

is  overruled  118  note  (c) 

broker's  commissions,  how  sued  for  i.  137.  ii.  1310 

COMPANIES,  INSURANCE.     (See  Irmurance  Companies) 
CONCEALMENT,  OR  SUPPRESSIO  VERI  — 

1.  Definition  of  L  536 

what  are  material  facts  536 

principle  on  which  concealment  avoids  the  policy  536 

observations  of  Lord  Mansfield  in  Carter  r.  Boehm  536 

concealment  by  agent  of  a  material  fact  unknown  to  his  principal 

avoids  the  policy  •  537 

so  where  fact  is  known  to  the  principal,  but  unknown  to  the  agent      537 
concealment  by  vnderuriter  of  ship's  arrival  537 

general  rule  as  to  what  intelligence  ought  to  be  communicated  to 

the  underwriter  537 

nature  of  the  intelligence  where  concealment  avoids  the  policy  538 

though  this  intelligence  turn  out  to  be  unfounded,  or  the  loss  arise 
from  a  cause  wholly  unconnected  with  the  fact  concealed,  the 
policy  is  still  avoided  538 

cases  illustrating  this  538 

result  of  the  authorities  539 

practical  rule  for  brokers  as  to  what  to  communicate  .'>39 

3.  What  is  a  material  concealment, 

time  of  ship's  sailing  ought  to  be  communicated  when  ship,  at  date 

of  policy,  is  a  missing  ship  540 

what  is  meant  by  a  missing  ship  540 

cases  in  which  concealment  of  time  of  ship's  sailing  has  been  held 

fatal  to  the  policy  541—543 

question  of  materiality  of  concealment  is  for  the  jury  543 

but  court,  if  they  think  their  verdict  wrong  on  this  point,  will  send 

down  the  case  for  a  new  trial  i>43 

jury  are,  however,  sole  judges  of  question  whether  given  ship  on  a 
given  voyage  is  out  of  time  543 

w       non  communication  of  time  of  sailing,  and  that  ship  sailed  with  convoy    544 
cases  in  which  concealment  of  time  of  ship's  sailing  has  been  held 

not  material  545 

concealment  of  fact  that  a  fast  ship  which  had  sailed  three  days 
after  ship   insured,  had  arrived  three  days  before,  held  not 
.    material,  the  ship  insured  being  a  slow  sailer  545 

a  ship  out  thirty-seven  days  from  Cadiz  to  London  not  necessarily 

a  missing  ship  546 

not  only  time  of  ship's  sailing,  but  every  other  fact  tending  to  show 

the  ship  a  missing  ship,  must  be  disclosed  54  &> 

concealing  time  of  receiving  order  to  insure,  and  that  insurance  had 

been  delayed,  held  material  547" 

concealment  of  time  when  ship  was  last  seen,  held  fatal  547" 

not  disclosing  when  bill  for  disbursements  was  drawn,  or  when  it 

arrived,  held  fatal  54 

where  there  has  been  not  merely  a  concealment,  but  a  misrepre- 
sentation of  the  time  of  ship's  sailing,  that  will,  ^  fortiori,  vitiate 


the  policy 
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cases  illustrating  this  549,  550 

ought  the  fact  that  the  assured  is  endeavouring  to  save  the  insur- 
ance, to  be  communicated?  550,  551 
3.  Concealment  of  the  national  character  of  the  thing  insured,  and  of 
other  facts  tending  to  vary  the  estimate  of  the  risk, 

any  fact  privately  known  to  the  assured  affecting  the  national 
character  of  the  subject  insured  should  be  disclosed  552 

aliter  as  to  facts  not  within  the  means  of  knowledge  of  the  assured       552 

standing  mercantile  regulations  of  foreign  states  need  not  be  dis- 
closed 552 

nliter  of  their  occasional  regulations  552 

all  facts  privately  known  to  the  assured  which  may  expose  the  pro- 
perty to  belligerent  risks  should  be  disclosed  553 

not  stating  that  assured  was  an  American  subject,  held  fatal  in  an 
insurance  against  American  capture  553 

that  ship,  in  time  of  war,  has  sailed  without  convoy,  or  is  a  running 
ship,  must  be  disclosed  554 

unless  she  is  excepted  from  the  operation  of  the  Convoy  Acts  554 

all  material  facts  with  regard  to  the  state  of  the  ship  on  the  voyage 
should  be  disclosed  555 

though  only  reported  in  doubtful  rumours  555 

even  though  eventually  the  report  prove  false,  yet  if  material  it 
must  be  disclosed  555 

^  but  mere  loose  rumours  having  no  direct  bearing  on  the  risk,  need 

not  555 

when  the  state  of  the  weather  subsequent  to  the  ship's  sailing  ought 
to  be  disclosed  5 56 

the  true  port  of  loading  must  be  disclosed  in  a  policy  on  goods  55C 

so  ought  the  intention  of  requiring  the  ship  to  pursue  the  voyage  in 
a  diflFerent  course  to  that  prescribed  556 

so,  if  ship  is  to  be  employed  on  any  service  of  danger  557 

non  disclosure  by  captain  of  damage  done  to  the  ship  in  the  outport, 
will  prevent  owners  from  recovering  on  policy  effected  without 
communicating  the  fact  of  the  damage  557 

that  order  to  insure  has  been  sent  up  by  express,  ought  to  be  dis- 
closed 557 

that  other  underwriters  have  declined  the  risk  or  asked  a  higher 
premium,  need  not  557 

if  material  facts  are  brought  to  light  after  order  given  to  insure, 
they  ought  to  l)e  communicated  with  all  diligence  558 

if  order  of  countermand  be  sent  up  in  time  by  the  assured,  but  not 
communicated  till  too  late  by  the  broker,  this  avoids  the  policy        558 
4.  Matters  lying,  or  presumed  to  lie,  within  the  knowledge  of  the  under- 
writer, need  not  be  disclosed, 
I*ord  Mansfield's  rule  in  Carter  r.  Boehm  as  to  what  need  not  be 

disclosed  559 

facts  comprised  in  the  general  usages  of  trade  need  not  be  disclosed 

559,  560 
general  and  established  restrictions  on  commercial  intercourse  need 
not  be  communicated,  bat  occasional  trade  regulations  must  5G1 
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all  intcUigcncc  ia  Lloyd's  English  lists  is  presumed  to  be  known  to 
the  underwriters,  and  need  not  therefore  be  disclosed  562 

is  the  rule  the  same  as  to  the  contents  of  the  foreign  lists  ?  5G2 

if  any  misrepresentation  have  been  made  to  ondervriter,  and  he 
ap])cars  in  fact  not  to  have  consulted  the  lists,  this  presumption 
falls  to  the  ground  56.t 

-withholding  information  necessary  to  show  the  materiality  to  the 
risks  of  a  fact  contained  in  Lloyd's  lists  is  £ital,  if  prirately  known 
to  the  assured  5C4 

quxrv^  v.hether  matters  of  marine  intelligence  contained  in  the 
public  papers  are  presumed  to  be  in  the  knowledge  of  the  under- 
writer 5C4 

held  in  the  United  States  that  they  arc,  if  papers  arc  taken  in  and 
filed  by  the  underwriters  564 

mere  items  of  general  news  not  having  any  immediate  relation  to 
the  ri.'jk  need  not  be  comnmnicated  565 

5.  Nothing  need  be  disclosed  which  the  underwriter  impliedly  waives 

being  infonned  of. 

in  insurance  on  a  private  ship  of  war  her  secret  destination  need 
not  be  disclosed  565 

nor,  in  insurance  on  ship  for  a  homeward  voyage,*  the  fact  of  her 
having  required  some  repairs  at  the  outport  566 

nor  that  a  ship  insured  "  at  and  from  '*  a  foreign  port.  Is  not  ac- 
tually at  that  port  wI:L*n  insured  566 

tliii  assured  need  not  in  tlio  first  instance  disclose  facts  tending 
to  show  that  the  ship  is  unseaworthy  for  the  voyage  567 

if,  however,  the  underwriter  calls  for  information  on  the  point,  the 

assured  must  give  it  truly  567 

the  assured  on  perishable  goods  need  not  disclose  their  damaged 

condition  5G9 

nor  need  he  disclose,  unasked,  all  bygone  casualties,  or  produce  all 

the  letters  relating  to  her  prc\ious  condition  569 

her  state  at  that  time  is  all  he  need  conununicate  569 

fjcts  are  all  the  assured  need  disclose :  he  need  not  also  communicate 

the  apprehensions  of  his  correspondents  569 

he  need  not  disclose  what  lessens  the  risk  570 

6.  Materiality  of  concealment  and  fact  of  non  disclosure,  how  proved, 

the  question  of  the  materiality  of  the  fact  concealed  is,  generally 

speaking,  for  the  jury  570 

especially  as  to  the  jwint  whether  ship  is  out  of  time  570 

whether  the  jury,  in  forming  their  judgment  as  to  the  materiality  of 
the  fact  concealed,  may  be  assisted  by  the  evidence  of  skilled 
witnesses  571 

authorities  for  and  against  the  admissibility  of  this  evidence  57 1 

remarks  upon  the  question  572,  573 

upon  wliich  party  docs  it  lie  to  prove  the  non-communication  of  a 
material  fact,  574,  575 

law  as  to  tlic  point  in  the  United  States  575 

suggested  rule  founded  on  Elkin  v,  Jansv-n  575 

CONDEMNATION,  in  order  to  be  valid,  must  be  pronounced  by  a  Priie 

Court  of  the  captor  state  i.  038 
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sitting  in  the  territory  either  of  the  captor,  or  of  an  alfy,  but  not  of  a 
neutral  639 

sentence  of  prixe  pronounced  by  an  enemy's  consul  in  a  nentral  territory 
is  void  639 

eyen  though  such  territory  be  in  the  military  occupation  of  the  captor 
state  639 

condemnation  is  yalid  when  pronoonced  by  a  belligerent  in  the  territory 
of  an  ally  on  ships  brought  into  the  ally's  ports  639 

80  is  a  condemnation  pronounced  by  the  enemy's  prixe  court  upon  prixes 
lying  in  the  ports  of  neutrals  or  allies  640 

the  property  is  not  changed  by  capture  till  there  has  been  a  valid  sen- 
tence of  condemnation  iL  809 
CONSEQUENTIAL  LOSSES.   Expenses  and  charges,  which  are  a  necessary 
consequence  of  loss  by  the  perils  insured  against,  are  recoTerable 
under  the  policy  ii.  844 

such  as  salvage,  expense  of  necessary  repairs,  of  reclaiming  captured 
property,  &c.  844 

but  the  underwriter  on  one  subject  of  insurance  has  nothing  to  do  with 
losses,  charges,  or  contributions  imposed  upon  it  by  reason  or  on 
account  of  loss  on  another  790 

thus,  loss  sustained  by  having  to  pay  the  same  freight  on  a  diminished 
value  on  goods  arriving  sea-damaged,  will  not  fidl  on  the  underwriter 
on  goods  790 

nor  charge  for  pro  rata  freight  790 

gu(are,  as  to  charge  for  increased  freight  in  cases  of  transhipment  791 

underwriter  on  goods  not  liable  fqr  loss  incurred  by  their  forced  sale  for 
the  repairs  of  ship  791 

nor  underwriter  on  ship  for  expenses  incurred  by  the  detention  of  the 
goods  791 

total  loss  of  ship  and  goods  involves  total  loss  of  the  jfreight  and  profits       791 
CONSIGNEE  and  CONSIGNOR.     Different  kinds  of  consignees  I  245 

mere  naked  consignees,  not  commissioned  to  sell,  nor  having  a  lien  for 
advances,  have  no  insurable  interest,  on  their  own  account  246 

but,  under  the  28  G.  3.  c.  56.,  they  may  insure  in  their  own  names  on 
account  of  the  consignor  by  his  direction  165 

and  on  refusal  of  the  consignees  of  the  goods  to  take  to  them,  or  to  in- 
sure, may  themselves  do  so  on  account  of  the  consignor,  though 
without  his  directions  165 

his  subsequent  ratification  of  such  insurance,  if  given  with  knowledge  of 
what  has  been  done,  is  equivalent  to  a  previous  direction  to  insure  167 

consignees  having  a  lien,  have  an  insurable  interest  on  their  own  ac- 
count, to  the  extent  of  their  claim  246—248 

may  effect  insurance  up  to  the  whole  amount  of  the  consignment  247 

and  apply  the  proceeds  of  the  policy  to  their  own  benefit  to  the  fbll 
extent  of  their  claim,  holding  the  residue  in  trust  for  the  party  en- 
titled 2'49 

indorsement  of  the  bill  of  lading  primA  facie  passes  an  insurable  interest 
in  the  goods  to  the  indorsee  up  to  the  full  extent  of  their  value  247 

but  where  it  is  only  intended  to  pass  a  limited  interest,  the  indoTBer 
retains  an  insurable  interest  847 

creditors  of  the  consignor  may  insure,  in  their  own  names  and  on  their 

4  T 
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own  accoont,  goods  held  for  them  by  third  parties  under  the  consignor's 
directions  248 

but  they  cannot  insure  goods  where  the  consignor  has  directed  the  pro- 
ceeds of  the  consignment  to  be  held  for  their  use  848 
consignees  of  captured  ships,  who  have  accepted  and  paid  bills  for  the 
costs  of  their  restitution,  have  an  insurable  interest  therein,  when 
restored,  up  to  the  amount  of  their  acceptances,  though  they  are  not 
the  original  owners  249 
a  consignee  cannot  avail  himself  of  an  insurance  effected  on  his  own 
account,  ^where  such  insurance  would  be  unavailable  for  the  con- 
signor 250 
general  agents,  who  have  accepted  bills  on  a  consignment  and  effected 
insurance  on  it  at  the  direction  of  their  principal,  may  apply  the  pro- 
ceeds to  their  own  use  as  against  his  other  creditors,  to  the  full 
amount  of  their  general  balance  against  him  251 
CONSOLIDATION  RULE.    Reasons  of  the  practice  of  consolidating  actions 

on  policies  ^  ii.  1277 

nature  of  the  consolidation  rule  1277 

terms  on  which  it  is  granted  1278 

must  be  by  consent  of  plaintiff,  it  being  a  favour  asked  by  defendant        1278 
effect  of  the  rule  when  granted  1280 

binds  defendant,  if  verdict  satisfactory  1280 

(diter,  where  verdict  not  satisfactory  1280 

but  court  will  not  grant  a  second  new  trial,  nor  open  the  consolidation 
rule  to  permit  the  same  question  to  be  retried  against  another  under- 
writer ,  1280 
the  condition  "not  to  bring  writ  of  error"  extends  only  to  formal 

objections  1281 

not  to  material  points  of  law  going  to  the  merits  of  the  case  1281 

rule  for  a  new  trial  is  a  stay  of  proceedings  1281 

consolidation  rule  does  not  bind  the  plaintiff  1281 

when  rule  is  opened  on  plaintiff's  application,  the  court  will  extend  the 

terms  on  which  the  first  trial  took  place  to  the  subsequent  actions  1282 

aliter,  where  plaintiff  proceeds  to  try  the  second  cause  without  such 

application  1282 

after  entering  into  rule  to  abide  by  the  determination  of  court  on  a  point 
of  law,  such  rule  cannot  be  opened  on  affidavit  of  matters  which 
might  have  been  gone  into  on  the  trial  1282 

cause  tried  under  a  consolidation  rule,  and  referred  to  arbitration,  can- 
not be  referred  back  because  arbitrator  has  awarded  only  an  aggregate 
sum  as  damages  1283 

costs  on  payment  of  money  into  court  under  1283 

CONSTRUCTION   OF  THE  POLICY.      The  principles  of  construction 
applicable  to  policies  are  the  same  as  those  applicable  to  other  mercan- 
tile contracts  L  64 
though  the  ambiguity  of  the  language  in  which  policies  are  expressed 
renders  a  resort  to  extrinsic   evidence,  and    especially  usage,   of 
.  frequent  necessity  64 
usage  of  trade  is  the  great  key  64 
the  true  rule  is  that  parol  evidence  is  always  admissible  to  explain  what 
is  doubtful —  never  to  contradict  what  is  plain                                     65.  218 
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remarks  of  Lord  Ellenboroagh  as  to  constmctioD,  in  Robertson  v. 

French  65. 218 

L  Every  well  settled  usage  of  trade  is  considered  to  form  part  of  every 
policy,  as  much  as  though  it  were  expressly  set  out  therein  66 

usage  of  China  trade  to  store  ship's  rigging  in  bank  sauls  66 

usage  of  the  East  India  trade  to  make  intermediate  Toyages,  or  en- 
gage in  the  country  trade  67 

usage  of  the  Newfoundland  trade  not  to  unload  outward  cargo  till 
long  after  arrival  outwards  67 

and  to  make  banking  and  intermediate  voyages  67 

usage  governs  the  commencement  and  termination  of  the  risk  68 

usage  to  load  ships  outside  the  bar  in  the  Oporto  trade  68 

•     usage  for  ships  in  the  Florida  trade  to  load  their  homeward  cargoes 

at  Tigre  island  68 

usage  as  to  landing  goods  at  port  of  Arcangel  69 

usage  as  to  landing  certain  kinds  of  goods  at  the  Lazaretto  of 
Leghorn  69 

if  the  usage  of  the  particular  trade  varies  from  general  maritime 
usage,  the  former  shall  prevail  in  the  construction  of  the  policy  70 

goods  carried  on  deck,  if  according  to  the  usual  course  of  the  trade, 
are  protected  by  the  common  form  of  policy;  if  otherwise,  not        70 

if  the  usage  be  co-extensive  with,  and  of  the  same  duration  as,  the 
trade,  it  will  govern  the  construction  of  the  policy,  though  the 
trade  itself  may  be  recent  71 

evidence  of  an  usage  which  has  prevailed  in  one  trade  may  be  ad- 
mitted to  prove  the  same  usage  binding  on  those  engaged  in 
another  trade  precisely  similar  71 

but  every  usage,  in  order  to  be  binding,  must  be  proved  to  have 
been  uniformly  adopted  and  generally  known  71 

2.  The  usage  of  a  particular  place,  or  of  a  particular  class,  cannot  be 

binding  on  non  residents,  or  on  other  persons,  unless  they  can  be 

shown  to  have  been  cognizant  of  it  72 

the  usage  of  Uoyd*8  is  only  binding  on  parties  who  are  either  proved 

directly  or  presumptively  to  have  been  cognizant  of  it  72 

usage  of  Lloyd's  to  pay  no  loss,  if  ship  arrives,  on  live  stock  **  loor- 

ranted  free  of  mortality  **  73 

usage  of  Lloyd's  as  to  settling  losses  on  account  by  writing  them  off 

ag^st  premiums  74 

if  assured  be  resident  in  London,  or  in  the  habit  of  doing  business 

at  Lloyd's,  he  will  be  bound  by  the  usage.  74 

even  though  it  sanctions  a  mode  of  adjustment  contrary  to  principle  75 
but  he  cannot  be  bound  by  an  usage  directly  at  variance  with  the 

plain  terms  of  the  policy  75 

as  that  the  boat  is  not  included  in  policies  in  the  common  form  on 

ship  75 

or  that  underwriters  are  not  liable  for  leakage  caused  by  perils  of 

the  seas,  unless  cargo  shifted,  or  casks  damaged  75 

3.  Where  the  sense  of  the  words  used  in  policies  is  ambiguous  or  obscure, 

parol  evidence  is  admissible  to  explain  their  meaning  76 

technical  or  local  terms,  or  words  used  in  a  secondary  sense,  may  be 
explained  by  parol  76 
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instances  of  this  in  words  employed  in  the  common  memorandnm  77 

meaning  of  claase  *'  with  or  without  letters  of  marque  "  77 

meaning  of  word  ^*port**  77,  78 

meaning  of  the  term  "  Indian  islands  "  78 

meaning  of  the  word  "  Baltic  "  78 

4.  Where,  however,  the  words  are  plain  and  unambiguous,  parol  evidence 

cannot  be  admitted  to  alter  or  contradict  them, 
parol  evidence  cannot  alter  the  terms  of  the  policy  as  to  the  in- 
ception of  risk  on  goods  79 
nor  as  to  the  duration  of  the  risk  79 
nor  show  that  a  particular  ship  was  excepted  out  of  a  general  in- 
surance on  "  ship  and  ships  "  79 

5.  In  a  doubtful  question  of  construction  the  written  have  greater  weight 

than  the  printed  clauses  80 

effect  of  the  words  "  ship^*  freight,  profits,  &c.  written  at  foot  or  on 
margin  of  policy  80 

6.  Written  clauses  are  to  be  construed  more  rigorously  against  the 

parties  by  whom  they  are  inserted  80 

CONSTRUCTIVE  TOTAL  LOSS  GENERALLY,  definition  of  constructive 

total  loss  iL  1052 

classes  of  constructive  total  losses  1052 

of  notice  of  abandonment  1052 

the  state  of  things  which  entitles  the  assured  to  give  notice  of  aban- 
donment is  different  to  that  which  will  entitle  him  to  recover  as  for  a 
total  loss  1053 

upon  what  kind  of  intelligence  the  assured  may  give  notice  of  abandon- 
ment 1053 
he  has  only  this  right  in  case  of  constructive  total  loss                               1053 
but  on  hearing  of  a  constructive  total  loss  he  may  give  such  notice  im- 
mediately                                                                                             1054 
if  the  intelligence  prove  wholly  false  the  notice  of  abandonment  goes 

for  nothing  1055 

the  facts  at  the  time  of  notice  must  amount  to  a  con8tructi?e  total  loss 

in  order  to  give  it  any  validity  1055 

but  even  though  the  loss  at  time  of  giving  notice  was  constructively 
total,  the  assured  cannot  recover  as  for  a  total  loss,  unless  it  continues 
so  down  to  the  time  of  action  brought  1056 

our  law  differs  in  this  respect  from  that  of  all  other  maritime  states  1057 

law  of  France  under  the  Code  de  Commerce  1057 

law  in  the  United  States  '  IO57 

no  loss  can  give  the  right  of  abandonment  which  is  not  proximately 

caused  by  the  perils  insured  against  1058 

the  doctrine  of  constructive  total  loss  varies  as  applied  to  different  sub- 
jects of  insurance  IO58 
CONSTRUCTIVE  TOTAL  LOSS  ON  SHIP, 

I.  In  cases  of  capture,  arrest,  seizure  by  mutinous  crew,  desertion  at 
sea,  &c. 
enumeration  of  cases  which  give  a  primd  facie  right  of  abandon- 
ment on  ship  1059 
capture  is  one  of  these  cases                                                                 10$o 
if,  however,  after  notice  of  abandonment,  bat  before  action  brought. 
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the  ship  be  restored  to  her  owners  in  an  undamaged,  or  only 
partially  damaged,  state,  the  assured  cannot  recorer  as  for  a  total 
loss  1060 

so  if  ship  after  capture  and  recapture  is  restored  undamaged  to 
her  owners,  she  cannot  then  be  abandoned  1061 

even  though  the  supposed  &cts  warranted  the  notice  when  given, 
the  subsequent  restoration  of  the  ship,  before  action  brought, 
equally  defeats  the  right  to  recover  as  for  a  total  loss  1061 

and  the  rule  is  the  same  eyen  where  the  capture,  &c^  continued 
at  the  time  of  giving  notice  of  abandonment  1062 

but  re-capture  or  restoration  of  the  ship  before  action  brought 
does  not  necessarily  prevent  the  assured  from  recovering  for  a 
total  loss  1063 

it  will  not  have  this  effect  if  the  state  of  the  ship,  at  the  time  of 
action  brought,  was  such  as  to  entitle  the  assured,  at  that 
moment,  to  abandon  1063 

in  cases  on  wager  policies  the  loss  of  the  voyage  was  held  to  be  the 
loss  of  the  ship  1064 

but  in  policies  on  interest  the  House  of  Lords,  in  Fitzgerald  v, 
Pole,  decided  that  the  insurance  was  not  on  the  voyage^  but  on  the 
ship  for  the  voyage  1065 

Lord  Mansfield  afterwards  reverted  to  the  loss  of  the  voyage  as  a 
test  of  the  right  to  abandon  1065 

cases  decided  by  Lord  Mansfield  on  the  principle  that  the  loss  of 
the  voyage  was  the  loss  of  the  ship  1065 — 1068 

doctrine  that  loss  of  the  voyage  is  not  the  loss  of  the  ship  revived      1069 

cases  by  which  the  doctrine  was  re-established  1069 — 1071 

the  point  is  now  settled  that  loss  of  the  voyage  is  not  a  construc- 
tive total  loss  on  ship  1071 

the  law  is  the  same  in  the  United  States  1071 

the  mere  restoration,  however,  of  the  ship's  hull  will  not  per  se 
defeat  a  vested  right  of  abandonment  1072 

cases  establishing  this  point  1072,  1073 

if  the  ship  be  not  restored  to  the  country  of  her  owners  under 
such  circumstances  that  they  may,  if  they  please,  take  posses- 
sion of  her,  and  may  reasonably  be  expected  so  to  do,  the  loss 
is  not  the  less  constructively  total  1073 

ship  repaired  on  bottomry  abroad  by  strangers  to  the  assured,  and 
arriving  in  this  country  before  action  brought,  burdened  with 
bottomry  and  other  charges  to  a  greater  amount  than  her  value 
in  the  policy,  is  a  constructive  total  loss  1074 

it  would  be  otherwise  if  she  had  been  bottomried  by  the  master 
as  agent  for  the  assured  1075 

in  order  to  vest  a  right  of  abandonment  in  respect  of  capture, 
seizure,  desertion,  &c.,  the  owner  must  at  some  period  during  the 
risk  have  been  completely  deprived  of  all  possession  and  con- 
troul  over  the  ship  1075 

illustrated  by  the  case  of  a  ship  deserted  at  sea  by  her  own  crew 
and  taken  possession  of  at  the  same  moment  by  salvors  1075,  1076 

arrest,  detention,  and  embargo,  is  a  ground  of  abandonment,  where 
likely  to  be  of  long  or  uncertain  duration  1077 
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if  the  arrest  be  only  of  yery  short  duration,  or  for  a  limited  purpose, 
it  is  no  groand  of  abandonment  1077 

as  where  a  com  ship  was  stopped  to  take  out  her  cargo  for  a 
Vanishing  town  1077 

or  a  merchantman  stopped  eleven  days  by  a  British  cmlser,  to 
prevent  her  sailing  into  an  embargo  1077 

arrest,  detention,  &c.,  confer,  in  this  country,  an  immediate  right 
of  abandonment  1078 

in  France,  and  other  foreign  countries,  certain  delays  are  inter- 
posed 1078 

effect  of  repurchase  of  ship  by  master  after  capture  and  illegal 
condemnation  1078 

if  in  such  cases  the  ship  is  restored  to  her  owners,  before  action 
brought,  the  loss  is  not  constructively  total,  but  only  average, 
to  the  extent  of  the  cost  of  the  repairs  and  repurchase  money         1079 

doctrine  in  the  United  States  as  to  the  effect  of  re-purchase  by 
the  master  1079 

II.  Cases  of  innavigability  by  sea  perils,  where  repair  is  impracticable, 
or  the  cost  thereof  would  exceed  the  repaired  value,  —  right  of 
master  to  sell. 

where  ship  is  wrecked  or  stranded,  under  circumstances  which 
leave  no  probable  chance  of  extricating  her  ftt)m  the  peril  at 
all,  or  at  an  expense  less  than  her  value,  it  is  a  constructive 
total  loss  1080 

in  such  cases  the  master  also  is  by  law  empowered  to  sell  the  ship      1081 

hence  the  question,  whether  the  loss  on  ship  was  constructively 
total,  often  turns  on  the  point,  whether  the  sale  by  the  master 
was  justified  under  the  circumstances  1081 

but  the  sale,  per  se,  gives  no  right  to  abandon  1082 

whether  there  has  been  a  sale  or  not,  the  right  of  abandonment 
vests,  if  the  state  of  the  ship  be  such  as  to  make  the  loss  con- 
structively total  1089 

if  ship,  after  the  casualty,  cannot  be  repaired  so  as  to  keep  the 
sea,  from  want  of  materials,  or  the  impossibility  of  procuring 
money  or<credit,  this  is  a  constructive  total  loss  1083 

East  India  ship  sold,  disabled,  at  Calcutta,  because  captain  could  not 
in  any  way  raise  funds  for  repairing  her,  held  a  constructive 
total  loss  1083,  1084 

but  mere  fact  that  cost  of  repairs  and  rate  of  bottomry  interest  is 
extravagantly  high  at  the  place  of  the  casualty,  will  not  justify  a 
sale  1085 

nor  will  a  mere  difficulty  in  procuring  materials  1085 

if  master's  want  of  means  to  get  ship  repaired  arise  from  the  fault 
of  the  agents  or  correspondents  of  the  assured,  his  consequent 
sale  of  the  ship  will  not  be  a  constructive  total  loss  1085 

where  there  is  no  reasonable  hope  of  extricating  the  ship  fW>m  the 
peril  at  all,  or  where  the  estimated  cost  of  so  doing  and  repairing 
will  exceed  ship's  value  when  repaired,  the  master  may  sell,  and 
the  loss  will  be  constructively  total  1086 

statement  of  the  doctrine  by  Chief  J.  Tindal,  Lord  Tenterden,  and 
Mr.  J.  Story  1087 
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difference  between  the  law  in  the  United  States  and  in  this  country 
as  to  constructive  total  loss  1088 

general  doctrine  of  right  of  master  to  sell  1088 

this  right  only  so  far  considered  as  it  is  mixed  up  with  the  right 
to  recover  for  a  total  loss  1088 

a  ship  stranded  in  the  St  Lawrence  and  sold  by  the  master  with 
the  advice  of  surveyors  and  the  sanction  of  one  of  part-owners, 
there  being  no  reasonable  probability  of  extricating  her  from  the 
peril  at  all,  held  a  constructive  total  loss  by  Court  of  Common 
Pleas  1089,  1090 

Court  of  King's  Bench,  thinking  the  necessity  for  sale  not  to  be 
made  out,  held  the  loss  not  total  1090 

ship  sold  by  master  abroad,  because  the  estimated  cost  of  repairs 
would  have  exceeded  repaired  value,  held  a  constructive  total 
loss  of  ship,  though  she  was  afterwards  repaired,  and  made  a 
voyage  1090 

so,  a  fortiorif  where,  af^er  sale,  the  purchaser  finding  the  ship 
irreparable  broke  her  up  1091 

ship  driven  ashore,  so  that,  in  the  opinion  of  surveyors,  she  could 
not  be  got  off  at  all,  or  only  at  a  ruinous  expense,  held  to  be 
justifiably  sold,  and  totally  lost,  though  she  was  afterwards  got 
off,  and,  being  repaired,  made  many  voyages  1092 

sale  of  ship  will  not  be  justified,  unless,  at  time  of  sale,  that 
measure,  in  the  prudent  exercise  of  the  best  and  soundest  judg- 
ment, appeared  most  beneficial  to  all  parties  1092 

excess  of  cost  of  repairs  above  repaired  value  must  be  no  mere 
measuring  cast  1093 

nor  can  master  resort  to  sale  without  having  first  exhausted  all 
means  in  his  power  for  recovery  of  property  1093 

these  principles  illustrated  in  case  of  a  ship  partially  submerged  and 
hastily  sold,  instead  of  any  attempt  being  made  to  raiEe  her  tip       1093 

and  of  a  ship  driven  on  rocks  and  sold  before  every  reasonable 
exertion  had  been  made  to  get  her  off  1095 

if  there  is  a  fair  chance  by  any  means  within  the  master's  power  of 
80  treating  the  ship  as  to  restore  to  her  the  character  of  a  sea- 
going ship,  he  cannot,  by  selling,  make  the  loss  total  1095 

the  jury  must  be  satisfied,  not  only  that  the  owners,  if  uninsured, 
would  have  sold  the  ship,  but  also  that  they  would  have  acted 
prudently  in  so  doing  1096 

the  subsequent  recovery  and  repur  of  the  ship  by  the  purchaser, 
even  at  a  trifling  cost,  will  not  defeat  the  right  to  recover  for  a 
total  loss,  where  the  facts  were  such  as  to  justify  the  sale  at  the 
time  and  place  of  the  casualty  1097 

and  it  makes  no  difference  whether  sale  were  by  master  or  owner      1097 

though  no  sale  may  have  intervened,  the  rule  is  that  the  assured 
may  ^ve  notice  of  abandonment,  and  recover  as  for  a  total  loss, 
wherever  the  estimated  cost  of  repairs  woidd  have  exceeded  the 
repaired  value  1098 

constriiction  of  this  rule, 

the  repairs  need  not  be  such  as  to  enable  the  ship  to  take  on  her  original 
cargo,  but  only  such  as  to  enable  her  to  keep  the  sea  1094.  1099 
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the  cost  of  repairs  must  be  estimated  with  reference  to  all  the  circom- 

stances  attending  the  ship  at  the  time  and  place  of  the  casualty       1100 
partial  repairs  at  place  of  casualty  may  be  added  to  subaequent 

complete  repairs,  in  estimating  the  cost  1100 

so  also  the  expenses  of  extricating  the  ship  fVom  the  peril  1101 

one-third  new  for  old  is  not  to  be  deducted  in  estimating  the  cost  of 

repairs  1101 

qiutre,  whether  the  expense  of  such  repairs  as  the  old  and  decayed 

state  of  the  ship  may  have  rendered  necessary,  to  be  deducted        1101 
it  is  not,  where  ship  shown  or  admitted  to  haye  been  seaworthy  when 

she  sailed  1102 

in  such  case  it  need  not  be  left  distinctly  to  the  jury  to  say  whether 
the  particular  injuries,  arising  from  the  perils  insured  against,  could 
not  be  repaired  for  less  than  the  repaired  value  1102 

nor  need  they  be  told  to  exclude  from  their  estimate  all  repairs 

made  necessary  by  the  old  and  decayed  state  of  the  ship  1103 

doctrine  as  to  this  point  in  the  United  States  1 104 

general  result  of  the  authorities  1 105 

sums  due  ftom  shipowner,  as  a  general  average  contribution,  cannot 

be  added  to  cost  of  repairs  1 105 

what  is  the  value  of  the  ship  with  which  cost  of  repairs  is  to  be  com- 
pared 1105 
her  yalue,  when  repaired — not  that  fixed  in  the  policy                      1 106 
cases  illustrating  this                                                                 11 06—1  111 
case  of  Dutch  East  Indiaman,  which  would  not  sell  in  Holland  for 
so  much  as  her  repair  would  cost,  owing  to  her  having  been 
stranded ;  nor  in  England^  owing  to  her  want  of  British  register 

1106—1108 
case  of  ship  valued  in  the  policy  at  17,50021,  whose  marketable 
Talue,  when  repaired,  would  have  been  90002.,  and  oast  of  repairs 
10,500i  1108—1111 

ship's  worth  to  her  particular  owners  is  not  the  test,  but  her  &ir 

marketable  value  1  lOg 

opinion  of  judges  in  Manning  v,  Irving  1110 

in  determining  whether  loss  be  total  or  partial,  policy  is  thrown  out 

of  the  question  1110 

same  law  as  to  this  point  in  United  States  1 1 1 1 

special  clause  in  Boston  policies  1 11 1 

suggested  similar  clause  in  English  policies  1  m 

no  constructive  total  loss  on  ship,  when,  instead  of  being  abandoned 
or  sold,  she  is  repaired  abroad  on  bottomry,  by  the  master,  and 
returning  to  this  country  is  sold  for  less  than  the  ft^ght,  in  order 
to  satisfy  the  bottomry  bond  1112,  1113 

in  case  of  partial  loss  by  innavigability,  the  underwriters  have 

nothing  to  do  with  the  bottomry  bond  1 1 14 

unless  they  have  dissuaded  the  shipowner  from  abandoning,  and 

themselves  undertake  the  repairs  1114 

an  offer,  however,  by  underwriters  to  take  all  the  expense  of  repairs 

cannot  devest  a  once  vested  right  of  abandonment  1114 

what  kind  of  necessity  will  justify  the  master  in  resdrting  to  a  bot- 
tomry bond  1115 
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the  doctrine  of  constructive  total  loss  does  not  apply  to  contracts  or 
insurances  on  bottomry  1115 

CONSTRUCTIVE  TOTAL  LOSS  ON  GOODS, 
L  In  cases  of  capture,  arrest,  seizure,  &c. 

capture  is,  prima  facie,  a  constructive  total  loss  on  goods  1 115 

where,  after  capture,  goods  are  confiscated,  subject  to  an  appeal, 
notice  of  abandonment  is  necessary  1116 

after  final  decree  of  restitution,  no  abandonment  can  be  made  II 16 

if,  after  .notice,  and  before  action  brought,  captured  goods  are  re- 
stored, so  that  assured  may  reasonably  be  expected  to  take  pos- 
session of  them  again,  the  right  to  recover  for  a  total  loss  is 
devested  1116 

their  mere  restoration,  however,  will  not  per  se  produce  this  effect      1117 

as  where,  after  seizure,  they  are  sent  back  to  this  country  by  mere 
strangers,  and  here  sold  without  the  direction  of  the  assured  1 117 

delivery  of  the  goods  to  the  agents  of  the  assured  abroad,  in  such  a 
state  of  damage  that  they  would  be  worthless  if  sent  on,  does  not 
defeat  a  vested  right  of  abandonment  1 1 18 

where,  after  forcible  privation,  goods  are  never  effectually  restored 
to  their  owners  again,  the  right  to  claim  a  total  loss  is  not 
devested  1118 

as  where  goods,  after  being  re-captured,  are  prevented  by  embargo 
fh>m  being  sent  on  to  their  port  of  destination,  but  are  ultimately 
taken  and  sold  elsewhere  1119 

where  goods,  by  the  perils  insured  against,  are  wholly  prevented, 
owing  to  a  cause  continuing  down  to  time  of  action  brought, 
from  arriving  at  their  port  of  destination,  this  is  a  constructive 
total  loss  1119 

as  where  neutral  goods  carried  into  a  belligerent  port  for  search 
are  detained  there  till  their  port  of  destination  is  declared  block- 
aded by  the  detaining  government  1120,  1121 
IL  In  cases  of  sea-damage  —  right  to  sell  or  transship. 

general  principles  as  to  constructive  total  loss  on  goods  by  reason  of 
sea-damage,  where  the  original  ship  is  disabled,  and  they  cannot 
be,  or  are  not  worth  the  expense  of  being,  sent  on  1122 

doctrine  of  constructive  total  loss,  and  right  of  sale  oo  sea-damaged 
goods  1 122 

right  of  master  to  sell,  as  laid  down  by  Lord  Stowell  1 123 

«  right  of  master  to  tranship,  as  laid  down  by  Lord  Denman  1123 

it  makes  no  difference  as  to  right  of  sale,  or  totality  of  the  loss, 
whether  the  goods  are  warranted  free  fhmi  average  or  not  1124 

Lord  Mansfield  once  held,  that,  where  ship  was  disabled,  and  the 
whoie  cargo  could  not  be  sent  on,  this  was  a  constmctive  total 
loss  on  cargo  1124 

but  the  inability  to  send  on  the  whole  cargo  will  not  justify  its 
sale,  nor  make  the  loss,  as  to  it,  total  1125 

a  perishable  cargo  may  be  sold,  and  will  be  held  totally  lost,  i(  in 
consequence  of  an  embargo  at  the  port  where  it  lies,  and  there 
being  no  warehouses  there,  it  mutt,  if  not  fold,  be  kept  six 
months  on  board  a  leaky  ship  11 25 
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mere  retardation,  or  has  of  voyage  for  the  seaaony  is  neyer  a  con- 
structive total  loss  on  imperighabU  goods  11S6 

is  only  so  on  perishable  goods,  when  they  are  so  sea-damaged 
that  they  may  be  spoiled  if  kept  till  they  can  be  forwarded  11S6 

cases  illustrating  these  positions  1126^1128 

sale  of  cargo  at  intermediate  port,  without  waiting  to  see  whether 
the  original  ship  might  not  have  been  manned  or  repaired,  or 
other  ships  procured,  held  not  justifiable  IISS 

where  means  of  transhipment  exist,  and  the  goods  can  be  kept 
with  a  reasonable  hope  of  being  sent  on  in  a  merchantable  state, 
the  master  cannot  sell,  nor  the  assured  abandon  1129 

though  at  one  time  the  state  of  the  goods  (as  in  cases  of  submer- 
sion) was  such  as  to  justify  abandonment,  yet,  unless  the  right 
were  then  exercised,  it  will  be  defeated  by  the  subsequent  re- 
covery of  the  goods  in  such  a  state  that  they  may  be  sent  on  to  a 
market  1129 

if,  however,  they  cannot  be  sent  on  with  any  prospect  of  arriTing 
in  a  merchantable  state,  they  need  not  be  forwarded,  but  may  be 
sold  and  abandoned,  though  means  of  transhipment  exist  1130 

as  where  ship,  with  a  cargo  of  sugars,  was  driven  back  disabled  to 
her  loading  port,  with  no  part  of  the  Stigars  in  a  fit  state  to  be 
forwarded  1 131 

or  cargo  of  wines  recovered  from  a  wrecked  ship,  so  sea-damaged, 
that,  though  part  might  have  been  sent  on,  yet  it  was  better  for 
all  concerned  that  the  whole  should  be  sold  1132,  1133 

where  goods  would  be  worth  nothing,  or  would  perish  before 
arrival  if  sent  on,  and  are,  therefore,  sold  —  this,  a  fortiori,  is  a 
constructive  total  loss  1133 

the  cost  of  transhipment,  as  compared  with  the  probable  worth 
of  the  cargo,  if  forwarded,  is  a  fit  circumstance  to  be  considered 
in  deciding  whether  to  sell  or  to  tranship  1 134 

in  such  cases  the  nature  of  the  cargo  is  also  to  be  taken  into  con- 
sideration 1 134 

if  any  separable  part  of  a  cargo  can  be  sent  on  in  a  comparatively 
undamaged  state,  it  ought  to  be  transhipped,  and  cannot  right- 
fully be  sold  1 135 

a  sale,  not  otherwise  justifiable,  is  not  nuuie  so  by  a  vice-admiralty 
decree  1 135 

CONSTRUCTIVE  TOTAL  LOSS  ON  FREIGHT, 
L  In  cases  of  capture,  arrest,  seizure,  &c. 

a  constructive  total  loss  on  ship  and  cargo  gives  hprimd  facie  right 
of  abandonment  on  freight  1 136 

but  the  right  to  recover  as  for  a  total  loss  on  freight  depends  on 
the  question  whether  freight  has  been,  in  fact,  earned  before  action 
brought  1136 

where,  on  embargo  of  ship  and  cargo,  freight  was  abandoned,  but 
ship,  before  action  brought,  arrived  earning  full  freight — held 
not  a  constructive  total  loss  on  freight  1 137 

a  mere  retardation  of  the  voyage,  if  it  does  not  prevent  fireight 
from  being  ultimately  earned,  is  not  a  constructive  total  lost  on 
fireight  1138 
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CONSTRUCTIVE  TOTAL  LOSS  ON  FREIGHT  —  (continued) 

whether  the  freight  ultimately  earned  be  the   particular  freight 

contracted  for,  or  not,  makes  no  difference  1138 

where,  however,  the  expenses  of  earning  freight  exceed  its  amount, 
its  being  ultimately  earned  will  not  devest  the  right  to  recover 
for  a  total  loss  1139 

except  where  such  expenses  are  incurred  by  the  assured  1 139 

n.  In  cases  where  ship  and  goods  are  sold  for  sea-damage. 

freight  in  cases  of  transshipment  1 140 

freight  pro  rata  1 1 43 

loss  on  freight  where  perishable  cargo  is  sold  at  an  intermediate 

port  to  prevent  its  being  spoiled  1 140 

full  freight  earned  where  master  offers  to  send  on  goods,  and 

merchant  refuses  to  let  him  do  so  1140 

right  of  master  to  detain  cargo  for  freight  1 140 

assured  cannot  recover  for  total  loss  on  freight  caused  by  master's 

negligence  in  not  detaining  goods  for  freight  1 141 

what  is  a  reasonable  time  to  wait  for  repairs  1 141 

if  master  sells  goods  when  he  ought  to  forward  them,  the  loss  on 

freight  thereby  caused  cannot  be  thrown  on  the  underwriter  1141 

even   though  it  may  be  much  to  the  merchant's  interest  to  sell 

instead  of  forwarding  1142 

i^  instead  of  selling  the  ship,  the  master  repairs  her  on  bottomry, 
and  she  arrives  subject  to  a  lien,  exceeding  the  value  of  ship  and 
freight,  this  is  not  a  total  loss  on  freight  1 143 

if  underwriter  on  freight  has  paid  a  total  loss  on  hearing  of  ship's 
being  cast  away,  he  is  entitled  to  the  freight  ultimately  earned 
by  the  arrival  of  the  repaired  ship  with  another  cargo  1 144 

IIL  Effect  of  abandonment  of  ship  on  freight 

where  freight  is  insured  with  one  set  of  underwriters,  and  ship 
with  another,  and  separate  abandonment  is  made  to  each,  does 
the  abandonee  of  ship  take  the  whole  pending  freight?  1145 

where  in  such  case  the  assured,  in  consideration  of  being  paid  a 
total  loss,  agrees  to  assign  to  the  underwriter  on  freight  all  his 
interest  in  any  future  salvage,  the  latter  may  recover  from  the 
assured  any  freight  ultimately  earned  1145 

assured  cannot  recover  as  for  a  total  loss  against  the  underwriters 
on  freight,  in  cases  where  freight  is  ultimately  earned,  and  only 
lost  to  the  assured  by  previous  abandonment  to  underwriter  on 
ship  1146 

after  abandonment  of  ship  to  underwriters  thereon  (especiaUy  if  a 
general  ship)  there  can  be  no  effectual  abandonment  to  under- 
writers on  freight  1 147 
the  abandonee  of  ship,  in  such  cases,  has  vested  in  him,  by  the 
abandonment,  all  the  freight  pending  at  the  time  of  the  casualty, 
and  ultimately  earned  by  the  ship  1 147 
grounds  on  which  the  majority  of  the  Court  of  King's  Bench  rested 

their  judgment  in  Case  v.  Davidson  1148 

grounds  on  which  Mr.  J.  Bayley  dissented  1 148 

grounds  of  decision  in  the  Court  of  Exchequer  Chamber  1 149 

principles  on  which  the  English  doctrine  rests  1 150 

the  freight  transferred  by  the  abandonment  to  the  abandonee  on 
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ship  is  the  whole  freight  pending  at  the  time  of  the  casuaUy,  and 
ultimately  earned  1150 

but  the  abandonment  does  not  transfer  freight  earned  pro  rata,  or 

by  actaal  delivery  of  part  of  cargo,  before  the  casualty  1150 

consequences  resulting  from  this  state  of  English  law  1151 

underwriter  who,  on  abandonment,  has  paid  a  total  loss,  will  be 
entitled  to  recover  back  from  the  assured  freight  ultimately 
earned  1151 

at  all  events,  where  the  rights  of  the  abandonee  of  ship  do  not 

interfere  1152 

as  a  practical  rule,  ship  and  freight,  in  this  country,  should  be 

insured  in  distinct  policies  1152 

or,  if  in  one  policy,  then  with  specific  clauses  '        1152 

in  the  United  States,  in  such  case,  the  whole  freight  is  apportioned 
pro  rata ;  that  earned  before  the  casualty  goes  to  the  underwriter 
on  freight ;  that  earned  after  to  underwriter  on  ship  1153 

this  doctrine  seems  preferable  to  our  own;    illustratioDs  of  its 

practical  working  1153 

law  in  France  as  to  the  effect  of  an  abandonment  of  ship  or  fireight     1 153 
in  France,  freight  paid  in  advance  upon  goods  that  ultimately 
arrive  passes  to  the  abandonee  of  ship ;  but  the  freight  of  goods 
landed  previously  to  the  casualty  does  not  1153 

what  deductions  are  to  be  made  from  freight  ultimately  earned, 
before  its  proceeds  are  pud  over  as  salvage  to  the  different  sets 
of  underwriters  1 155 

expenses  of  shipping  fresh  cargo  are  to  be  deducted,  but  expenses 

caused  by  mere  detention  for  repairs  are  not  1156 

CONSULS  engaging  during  time  of  war  in  the  privileged  trade  of  the  enemy 

lose  neutral  character  and  consular  privileges  L  106 

enemy*s  consul  sitting  in  a  neutral  country  cannot  pronounce  a 
valid  sentence  of  condemnation  on  captured  ship  639 

CONTRABAND  OF  WAR.    Contraband  properly  is  only  that  trade  which 

is  carried  on  by  neutrals  in  time  of  war  i.  740 

what  articles  are  contraband  of  war  736 

division  of  Grotius  736 

articles  ancipitis  usus  736 

whether  they  are  contraband  or  not^depends  on  the  object  for  which  they 

are  destined  7S8 

the  best  practical  test  of  this  question  is  the  nature  of  the  port  to 

which  they  are  destined  738 

enumeration  of  articles  held  to  be  contraband  of  war  728 

this  is  partly  settled  by  international  treaties  737 

claims  of  the  armed  neutrality  of  1780  as  to  articles  ancipitis  usus  737 

decisions  of  Lord  Stowell   as  to  the   contraband  nature  of  articles 

ancipitis  usus  737,  738 

contraband  affects  with  illegality  all  the  goods  on  board  belonging  to  the 

same  owner  739 

but  not,  except  in  aggravated  cases,  the  ship  739 

all  insurances  on  articles  contraband  of  war  are  void,  and  ino^iable  of 

being  enforced  in  the  courts  of  the  belligerent  country  740 

aJiiter^  in  the  courts  of  a  neutral  state  740 
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CONVOY.     Definition  of  convoy  i  605 

of  sailing  with  convoy  so  as  to  satisfy  the  warranty  604 

(See  Warranty  to  sail  with  convoy.) 
■ailing  instructions  are  essential  to  a  sailing  with  convoy  611 

what  sailing  instructions  are  611 

CONVOY  ACTS.    Origin  of  the  Convoy  acts  i.  717 

their  object  and  principal  provisions  717 

cases  excepted  from  the  operation  of  the  act  718 

construction  of  the  acts  718 

they  are  presumed  to  be  complied  with  till  the  contrary  be  shown  718 

in  order  to  avoid  the  policy,  the  assured  must  himself  have  been  privy  to 

and  instrumental  in  the  violation  of  the  act  718 

the  courts  strict  as  to  want  of  licence  to  sail  without  convoy  719 

the  owner  of  goods  loaded  on  board  a  ship  so  sailing  held  bound,  at  his 

peril,  to  see  that  she  had  a  proper  licence  719 

eases  as  to  the  sufficiency  of  licence  to  sail  without  convoy  719 

foreign  built  ships,  British  owned,  held  not  to  require  a  register,  and 
therefore  to  be  empowered  to  sail  without  convoy  or  licence  ex- 
cusing it 
exemption  as  to  ships  proceeding  from  their  port  of  clearance  to  join 

convoy,  on  giving  bond,  &c. 
exemption  as  to  ships  sailing  from  foreign  ports  where  no  convoy  ap- 
pointed by  the  English  government  and  no  person  authorised  to  grant 
them 
in  order  to  sail  with  convoy,  under  the  acts,  the  same  forms  are  requisite 

as  for  sailing  with  convoy  under  the  warranty 
it  must  be  a  sailing  with  convoy /or  the  voyage 

if  ship  have  once  sailed  out  of  port  with  convoy,  and  be  driven  back, 
she  may  sail  a  second  time  without  convoy 
CONVOY  BOND,  used  as  evidence  that  foundered  ship  sailed  on  the  voyage 

insured  ii.  1335 

COPPER  SHEATHING,  underwriters  responsible  for  damage  done  to  it  by 
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ii.  758 

758 

984 

il853 
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being  torn  or  scraped  off  by  rocks 
but  not  for  wear  and  tear 

practice  as  to  adjusting  average  loss  on  copper  sheathing 
CORN  in  the  memorandum  includes  malt,  peas,  and  beans 
CORN-SHIP  seized  to  supply  a  famished  town 

seized  by  a  meal-mob  in  Ireland,  and  stranded 
COURTS  OF  PRIZE,  sentences  of  foreign 

copies  of,  properly  authenticated  and  produced  nnder  seal  of  the  court 

are  evidence  of  the  fact  and  the  grounds  of  condemnadon  638 

proper  mode  of  authen^cating  these  sentences  ii.  1318 

what  are  courts  of  competent  jurisdiction  in  matters  of  prize  i.  638 

they  must  be  prize  courts  of  the  captor  government  638 

held  in  the  territories  either  of  the  captors  or  their  allies,  but  not  of 

neutrals  639 

a  belligerent  prize  court  sitting  in  its  own  country  has  jorisdiction  over 
prizes  lying  in  neutral  or  hostile  ports  640 

COURTS,  JURISDICTION  OF.    (See  Jurisdietion  of  Courts) 
CRUISING.    (See  Deviation  and  Change  of  Risk) 

What  cmising  is  *•  392 
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cruising  is  a  deviation  for  a  merchant  ship,  thoogh  carrying  letten  of 

marque  392 

such  ship  may  engage  and  captcire  an  enemy  that  comes  in  her  way  393 

but  cannot  alter  her  course  to  chase  a  strange  sail  393 

clause  "  with  or  without  letters  of  marque  "  gives  no  liberty  to  cruise         395 
cruising  on  this  side  Cape  Horn,  under  liberty  to  cruise  on  the  other, 

is  a  deviation  396 

liberty  to  cruise  for  six  weeks  means  six  successive  weeks  395 

cruising  contrary  to  the  intent,  and  inconsistently  with  the  instmctionf, 
of  his  owners,  is  barratry  in  the  captain  of  a  merchant  ship  iL  884 

CURRENCY.    Mode  of  ascertaining  the  insurable  value  of  goods  iuToioed  in 
the  currency  of  a  port  with  which  there  is  no  current  rate  of  ex- 
change L  329 
where  tiiere  is  a  current  rate  of  exchange  329 

DAMAGES,  nominal  damages  can  alone  be  recoTered  where  no  proof  given 
'  of  extent  of  loss  iL  1339 

damages  in  nature  of  interest  may  now  (by  3  &  4  W.  4.  c.  42.)  be  given 
beyond  amount  recoverable  on  the  policy  1340 

DATE  OF  POLICY  is  inserted,  not  in  the  body  of  the  policy,  bat  in  the 

subscription  ^      L  39 

the  day,  month,  and  year  of  each  subscription  must  be  accurately  inserted  39 

DECK-GOODS  are  not  covered  under  general  designation  of  **  goods  "  L  213 

unless  there  be  an  usage  to  carry  them  on  deck  213 

and  even  then  they  should  either  be  insured  as  deck-goodg,  or  their 

specific  denomination  inserted  in  the  policy  213 

their  jettison  gives  no  claim  to  general  average  contribution,  unless  so 

carried  by  usage  of  trade  ,  ii.  888 

in  which  case  it  does,  and  neither  shipowner  nor  underwriter  need  be 

proved  to  have  had  notice  of  such  usage  888 

pleadings  adapted  to  cases  in  which  claims  to  general  average  contribu- 
tion are  made  and  resisted  on  this  ground  1298, 1299 
reference  to  precedents  of  declaration  in  such  action                         1255.  1312 
DECLARATION  ON  THE  POLICY.     New  Rules  of  Pleading   relating 

to  ii.  1252 

1.  General  outline  of  the  declaration,  1253 

reference  to  precedents  of  declarations  adapted  to  different  states  of 
facts  1254,  125S 

2.  Parts  of  the  declaration  : 

a.  Description  of  mode  in  which  policy  was  effected,  as  by  agents,  &c 

1256 
form  of  declaring  when  action  brought  in  name  of  the  party 

interested  1256 

allegation  of  the  agency  by  which  it  is  effected  12&S 

form  of  declaring  when  action  brought  in  name  of  the  agent  by 

whom  the  policy  was  effected  1257 

allegation  of  agency  is  material,  and  must  be  proved  as  laid  1257 

b.  Mode  of  setting  forth  the  policy,  description  of  the  subject 
insured,  express  warranties,  conditions  and  exceptions    ' 
policy  must  be  set  forth  verbatim,  with  all  material  claims  and 
stipulations,  whether  written  on  face  or  back  of  it  1257 
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mode  of  declaring  where  the  words  **  on  ship,"  **  on  goods," 

"  on  freight,"  &e.  are  written  on  foot  or  margin  of  policy         1257 
where  subject  of  insurance  is  specified  in  yaluation  clause  1258 

where  goods  are  specified  by  marks  and  numbers,  same  must  be 

set  out  in  declaration  1258 

having  once  accurately  described  the  subject  of  insurance,  same 

may  afterwards  be  referred  to  by  the  word  **  premises  "  1259 

and  after  setting  out  the  policy,  it  may  be  averred  generally, 
that  "  divers  goods,  wares,  and  merchandizes,"  were  loaded  on 
board  1259 

mode  of  declaring  on  policies  **on  ship  or  ships,"  or  "on  goods 

to  be  thereafter  declared  and  valued  "  1259 

mode  of  declaring  on  policy  altered  by  consent  after  subscription  1260 
where  alteration  made  while  policy  is  in  fieri  1260 

the  safest  rule  is  to  set  out  the  policy  verbatim  et  literatim  1260 

implied  conditions  and  usages  of  trade  need  not  be  set  out  1260 

express  warranties,  being  conditions  precedent,  must,  and  com- 
pliance therewith  averred  1260 
whether  such  express  warranty  is  inserted  by  a  formal  or  in- 
formal clause  on  the  face  of  the  policy  1261 
or  indorsed  on  the  back  of  it                                                            1261 
where  certain  risks  are  excepted  on  the  face  of  the  policy,  it 
should  be  averred  that  the  loss  did  not  happen  by  means 
thereof                                                                                           1262 
but  declaration  without  such  averment  will  be  good  afler  verdict  1262 

c.  averment  of  the  commencement  of  the  risk. 

mode  of  stating  commencement  of  risk  in  declaring  on  policies 
on  goods  1262 

on  policies  on  ship  1263 

on  )K>licies  on  freight^  where  all  the  cargo  is  on  board  at  time 
of  loss  1263 

where  it  is  only  contracted  for,  but  not  actually  shipped,  at  time 
of  loss  1263 

d,  averment  of  interest. 

New  Rules  of  Pleading  allow  interest  to  be  averred  in  the  alter- 
native 1264 
this  mode  of  averment  should  be  always  adopted  where  there  is 

a  doubt  as  to  the  parties  interested  1264 

declaration  must  always  contain  some  averment  of  interest  1264 

except  on  wager  policies  on  foreign  ships  1265 

general  mode  of  averring  interest  1265 

the  time  and  the  parties  sre  the  important  points  in  the  allegation  1265 
as  to  time^  the  material  averment  is  that  the  interest  vested 

**  during  the  risk  and  at  the  time  of  loss  "  1265 

the  making  of  the  policy  is  not  the  time  to  which  the  averment 

of  interest  relates  1266 

allegation  that  interest  was  subsisting  at  time  of  loss  is  material, 

and  must  be  proved  as  laid  1266 

but  on  policies,  "  lott  or  not  lost,''  it  is  enough  to  aver  that  plain- 
tiff was  interested  during  the  voyage  1267 
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as  to  parties,  where  the  altematiTe  allegation  ^ven  by  the  New 

Rules  is  not  adopted,  interest  must  be  accurately  arerred  1267 

thus  the  interest  of  all  joint  owners  must  be  averred  on  the  £ice 

of  the  declaration  1268 

where,  however,  policy  is  effected  in  names  of  several,  one 
alone  of  whom  is  interested,  interest  may  be  averred  in  him 
a]one,  and  the  action  brought  in  his  name  1268 

policies  effected  with  the  usual  clause,  '*  in  the  name  or  names 
of  all  and  every  other  person,*'  &c,   extend  to  all  parties 
whose  interests,    in  the  opinion  of  the  jury,  they  were  in- 
tended to  protect  1269 
the  nature  of  the  interest,  as  of  consignee,  owner,  mortgagee,  &e. 

need  never  be  set  out  1270 

averment  of  interest  in  different  subjects  of  insurance  1270 

averment  of  interest  in  freight,  where  goods  shipped  on  board  at 

time  of  loss  1270 

where  only  contracted  for  at  that  time  1271 

averment  of  interest  in  profits  1271 

averment  of  interest  in  bottomry  1271 

e.  Allegation  of  loss, 

mode  of  alleging  time  of  loss  1271 

in  voyage  policies  1271 

in  time  policies  1272 

the  material  point  is  to  show  that  the  loss  took  place  during  the 

risk  1272 

time  of  loss  should  not  be  falsely  stated  so  as  to  mislead  defend- 
ant in  the  conduct  of  his  case  1272 
the  cause  of  loss  must  be  carefully  alleged  according  to  the  het       1273 
whenever  the  loss  has  been  proximately  caused  by  the  violent 
action  of  the  winds  and  waves,  it  may  be  alleg^^s  a  loss  by 
the  perils  of  the  seas                                                                         1273 
though  remotely  occasioned  by  the  acts   or  negligence  of  the 

assured  1273 

or  by  the  barratry  of  the  master  and  mariners  1274 

since  the  New  Rules,  two  counts  cannot    stand  together,   one 

alleging  loss  by  barratry,  and  the  other  by  perils  of  the  seas        '  1274 
where  loss  is  proximately  caused  by  barratry,  it  must  be  alleged 

as  a  loss  by  barratry ;  aliter  where  only  occasioned  thereby  1275 

practically,  wherever  loss  is  clearly  a  loss  by  perils  of  the  seas,  it 

should  be  so  alleged  in  pleading  1275 

where  the  cause  is  doubtful,  it  should  be  specifically  set  out 
according  to  the  facts  1276 

DECLARATION  OF  GOODS  ON  BOARD  SHIP  OR  SHIPS.    Practice 

as  to  making  i.  173,  174 

mistake  in,  may  be  corrected  without  firesh  stamp  53.  174 

if  possible  should  be  made  before  loss  175 

but  this  is  not  a  condition  precedent  to  right  of  recovery  175 

DELAY.    (See  Deviation  and  Change  of  Risk) 

delay,  if  unexcused  or  unreasonable,  is  a  discharge  384 

whether  incurred  at  the  outset,  in  the  course,  or  at  close  of  voyage      384, 385 
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a/iter,  if  necessary  for  the  purposes  of  the  voyage,  or  sanctioned  by  the 

usages  of  trade  384^  385 

even  though  lapse  of  time  may  be  considerable  384  385 

whether  delay  reasonable  or  not,  how  ascertained  386 

test  is,  whether  it  was  necessary  for  the  objects  of  the  voyage  387 

and  reasonable,  under  the  state  of  things  existing,  at  the  time  and  place      .387 
cases  in  which  delay  has  been  held  justified  388 

cases  in  which  it  has  been  held  a  mere  unexcnsed  waste  of  time  389 

where  ship  is  obliged  to  quit  the  usual  course  of  the  voyage,  the  new 

voyage  of  necessity  must  be  pursued  without  delay  390 

she  need  not  go  back  to  the  point  of  divergence,  but  must  sail  direct 

from  the  point  to  which  she  is  driven  39  0 

ihip,  under  a  permission  to  delay  for  a  specified  time,  cannot  delay 

longer,  without  discharging  the  underwriter  39  X 

delay  for  unlawful  purposes,  in  fraud  of  owners,  is  barratry  ii.  828 

DEL  CREDERE.    (See  Commission  del  credere) 
DESCRIPTION  OF  THE  ASSURED  IN  THE  POLICY,  poUcies  in  blank, 

what  are  164 

act  of  25  G.  3.  c.  44.  prohibiting  them  164 

founded  on  a  misconception  of  the  mischief  165 

.    being  strictly  construed,  proved  inconvenient  in  its  operation  165 

act  of  28  G.  3.  c  56.  the  present  law  165 

is  construed  with  the  utmost  liberality  —  cases  decided  on  it  165 

consignees  of  bills  of  lading,  who  are  also  general  agents  of  a  foreign 
merchant,  may  effect  insurance  in  their  own  names,  as  agents  for 
their  foreign  principal,  without  his  express  previous  orders  166 

up  to  the  extent  in  which  they  have  accepted  and  paid  bills  against  the 
consignment,  such  consignees  may  insure  in  their  own  names,  and  on 
their  own  account  166 

the  word  **  agent "  need  never  be  inserted  in  the  policy  166 

an  agent  for  a  limited  purpose  is  within  the  act  166 

naming  parties  effecting  the  policy  as  ^  trustees  "  is  sufficient  166 

the  subsequent  adoption  of  the  policy  by  the  principal  on  whose  behalf 

it  was  effected  is  equivalent  to  a  prior  order  to  insure  167 

and  makes  those  who  have  effected  the  policy  **  persons  receiving  the 

order  to  effect  the  insarance"  within  the  meaning  of  the  act  167 

in  order  that  a  ratification  should  be  equivalent  tt>  a  prior  authority,  it 

must  be  given  with  knowledge  168 

practical  result  of  the  act  28  G.  3.  c.  56.  as  construed  by  the  courts  169 

DESCRIPTION  OF  THE  SUBJECT  INSURED  IN  THE  POLICY,  every 

subject  of  insurance  must  be  properly  described  in  the  policy  i.  210 

the  common  printed  clause  is  applicable  only  to  poUcies  on  ship  and 

goods  210 

this  clause  is  generally  left  unaltered,  and  the  policy  adapted  to  the 
subject  intended  to  be  insured  by  writing  the  words  "  on  ship"  " on 
freight,"  **  on  profits"  &c,  in  the  margin,  or  at  foot  of  policy  210 

effect  of  the  insertion  of  these  words  on  the  construction  of  the  policy        210 
I.  What  is  covered  by  a  general  insurance  '*  on  goods" 

any   commodities,  not  requiring  a  more  particular  designation, 
which  happen  to  be  on  board  at  time  of  loss  210 

4u 
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though  loaded  at  an  intermediate  port,  in  substitution  of  the  original 

cargo  211 

shifting  or  successive  cargoes  on  board  the  same  ship,  in  the  course 

of  the  same  voyage  21 1 

goods  subject  to  leakage,  perishable  articles,  and  contraband,  need 

not  in  this  country  be  specifically  described  as  such  21 1 

nor  bullion,  coio,  or  jewels,  when  shipped  for  the  purposes  of  com- 
merce 211 
though  coin  and  bullion  are  generally  in  practice  specifically  de- 
scribed in  the  policy                                                                              212 
bank  notes  and  bills  of  exchange  should  be  specifically  described         212 
and  so  should  money  and  jewels  carried  or  worn  about  the  persons 

of  passengers,  for  they  are  not  **  w<ires  or  cargo  for  tale  **  212 

for  the  same  reason,  the  captain's  clothes  are  not  covered  by  a 

general  policy  on  goods  213 

nor  the  ship's  provisions,  though  she  carries  passengers  only  SIS 

goods  lashed  on  deck  are  not,  generally  speaking,  covered  by  a 

common  policy  on  "g^oods  and  merchandize  **  213 

unless  there  be  an  usage  so  to  carry  them,  and  even  then  they 
should  either  be  insured  as  deck  goods,  or  their  particular  species 
described  in  the  policy  213 

the  produce  of  the  fishery,  in  whaling  voyages,  is  covered  by  a 

general  insurance  on  ** goods  and  merchandise**  214 

but  the  "outfitt**  i.  e.  the  fishing  stores  and  apparatus  of  such  ships 

are  not  214 

general  insurance  "  on  goods  "  will  not  cover  live  stock  215 

nor,  as  it  seems,  provender  for  their  use  215 

generally  speaking,  when  the  cargo  consists  of  produce,  it  is  in- 
sured by  the  pipe,  bale,  hogshead,  or  other  quantity  specified  by 
name  and  number  215 

if  goods  are  specifically  described,  even  in  cases  where  it  is  on- 
necessary  so  to  do,  such  description  must  be  accurate  215 
thus  **  hats"  cannot  be  covered  by  an  insurance  on  "piece  goods'*    216 
nor  a  manufactured  article  by  an  insurance  on  the  separate  in- 
gredients of  which  it  is  composed                                                         216 
but  an  insurance  on  **  gold  *'  or  "  silver  "  would,  it  seems,  protect 
articles  wrought  out  of  those  metals,  as  gold  vases,  or  silver  plate    216 
2.  What  is  covered  by  a  general  insurance  **  on  ship" 

policy  how  confined  to  an  insurance  on  ship  alone  216 

such  policy  will  not  cover  any  part  of  cargo  217 

provisions  are  comprised  in  an  insurance  on  ship  in  the  common 

form  ,  217 

so  are  all  the  stores  and  tackle  217 

oti(/i/,  in  the  sense  of  stores  and  provisions  for  the  voyage,  is  in- 
cluded in  insurances  on  ship  217 
but  when  it  means  the  fishing  stores  of  whale  ships,  i.«.the  apparatus 

for  taking  the  fish  and  preparing  the  oil,  it  is  not  217 

mode  of  insuring  whaling  risks  in  the  United  States  218 

the  boat  is,  generally  speaking,  included  in  general  insurances  on 
the  ship  218 
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and  evidence  of  usage  is  inadmissible  to  show  that  underwriters  on 

such  policy  are  not  liable  for  loss  of  boats^  though  carried  in  a 

dangerous  way  outside  the  ship  218 

unless  it  can  be  shown  that  the  way  in  which  they  are  carried  is 

not  only  dangerous,  but  unusual  218 

the  nature  and  extent  of  the  interest  which  the  assured  has  in  ship 

need  not  be  disclosed  on  the  &ce  of  the  policy  219 

queryj  whether  interest  of  captors  in  an  ungranted  prize  must  be 

specifically  described  in  policy  219 

3.  What  is  covered  by  a  general  insurance  on  ^*  freight,'* 

freight  must  be  insured  nominatim  219 

charter-money  (i.  e.  the  hire  of  ship  under  charter-party)  may  be 
insured  as  freight  220 

so  may  money  paid  in  advance  as  part  of  freight  when  insured  by 
the  shipowner  220 

but  sums  paid  by  the  charterer  abroad  as  the  price  of  the  privi- 
lege of  putting  goods  on  board,  it  seems,  should  be  insured  spe- 
eiaily  220, 221 

the  owner,  under  a  general  insurance  **on  freight,"  may  recover 
the  profit  he  was  prevented  from  making,  by  carrying  his  own 
goods  in  his  own  ship  221 

the  charterer  who  carries  goods  on  freight,  or  the  owner  who  has 
sold  his  ship,  reserving  to  himself  the  freight  for  the  voyage, 
may  cover  their  respective  interests  by  a  general  policy  "  on 
freight "  222 

4.  Profits  must  be  specifically  de5K:ribed, 

mode  in  which  a  policy  in  the  common  form  is  adapted  to  an  in- 
surance on  profits  222 

5.  Bottomry  and  respondentia  must  be  specifically  described  223 

and  are  not  covered  under  the  general  word  '*  goods  "  223 

unless  it  be  shown  to  be  the  usage  of  the  trade  so  to  insure  them         223 
an   insurance  **  on  bottomry  "  will  not  cover  the  interest  of  the 
lender,  secured  by  any  instrument  which  is  not  in  law  a  bottomry 
bond  223 

6.  Description  of  certain  miscellaneous  subjects  of  insurance, 

an  insurance,  purporting  to  be  **  on  bills  of  exchange,"  will  not 
cover  instruments  that  are  not,  legally  speaking,  bills  224 

a  policy  on  '*  specie  and  returns  "  will  not  cover  a  sum  advanced 
by  the  charterer  for  the  expenses  of  shipping  the  homeward 
cargo  225 

7.  Nature  and  extent  of  interest  need  not  be  specified, 

though  the  subject  of  insurance  must  be  properly  described,  the 
nature  and  extent  of  the  interest  may  be  left  at  large  226 

under  an  insurance  **  on  goods  "  general  evidence  may  be  given  of  a 
mortgage  or  special  lien  226 

a  party  having  only  a  special  interest  may  recover  on  a  general 
insurance  226 

thus  a  party  having  an  insurable  interest  in  a  cargo  on  three  dif- 
ferent grounds,  was  held  entitled  to  recover  on  a  general  policy 
without  specifying  any  one  of  his  titles  227 
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so  a  general  policy  **  on  goods  "  will  protect  the  interest  of  carriers 
of  the  goods  227 

DESCRIPTION  OF   THE  VOYAGE  INSURED  IN  THE  POLICY,  the 

voyage  is  described  by  its  termini  1.  26,  27.  336 

the  termini  must  be  accurately  specified  336 

if  left  blank  the  policy  is  void  336 

the  actual   course  of  navigation  which  the  ship  is  to  take  is  never 

expressed  in  the  policy,  but  is  as  binding  as  though  it  were  27.  337 

whenever  it  is  desired  that  the  ship  should  touch  at  any  place  lying 

between  the  termini,  leave  should  be  given  for  that  purpose  27.  337 

ordinary  modes  of  describing  the  voyage  insured  27.  337 

distinction  between  insuring  **  fh)m  "  and  *'  at  and  from  *'  27.  337 

the  form  of  insuring  "  at  and  from**  is  generally  adopted  in  practice  338 

invariably  so  where  the  risk  is  to  commence  at  an  out-port  338 

insurances  for  the  round  voyage  **  out  and  home**  338 

in  such  cases,  if  the  premium  is  entire,  the  voyage  out  and  home  is  one 
voyage  however  many  passages  the  ship  may  make  339 

DETENTION.     (See  Arrest  of  Princes :  Embargo) 

British  underwriter  liable  for  detention  by  British  government  ii.  779 

quare,  whether  he  is  so  liable  where  the  assured  is  a  foreigner  and  the 

detention  by  the  foreign  government  780 

formerly  held  not  to  be  so  in  the  American  embargo  cases  780 

this  principle  does  not  apply  where  the  foreign  assured  is  trading  under 

a  license  781 

it  was  subsequently  much  qualified  by  Lord  EUenborough  in  Simeon 

V.  Bazett  782 

and  finally  given  up  by  the  Court  of  Exchequer  Chamber  in  Bazett  r. 

Meyer  783 

it  was,  however,  again  acted  upon  in  Campbell  r.  Innes  783 

is  finally  abandoned  in  the  United  States  784 

DETERIORATION,  underwriter  not  liable  for,  when  it  arises  firom  the  in- 
herent defect  of  perishable  goods  *  IL  758 
difficult  to  distinguish  when  it  arises  from  this  cause,  and  when  from  sea 

perils  851 

the  common  memorandum  introduced  to  tree  underwriter  from  liability 

in  doubtful  cases  352 

mode  of  ascertaining  the  amount  of  deterioration  sustained  by  sea- 
damaged  goods  966 
DEVIATION  AND  CHANGE  OF  RISK, 
1.  Of  deviation  generally, 

of  the  legal  prescribed  or  usual  course  of  the  voyage  340 

departure  from  this  discharges  the  underwriter  because  it  varies  the 

risk  341 

deviation  defined  341 

any  unnecessary  oV  unexcused  dday  is  regarded  as  a  deviation  342 

every  thing  which  v<mes  the  risk  is  a  deviation  whether  it  enhances 

it  or  not  342 

the  loss  need  not  have  been  in  any  degree  connected  with  the  devia- 
tion 342 
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deriation  does  not  avoid  the  policy  ab  initiot  but  only  discharges  the 

underwriter  from  the  moment  it  takes  place  343 

a  mere  intention  to  deviate  will  not  discharge  the  underwrite^  343 

the  deviation  must  be  voluntary,  but  will  be  so  considered  when  it 

proceeds  from  the  gross  ignorance  of  the  captain  343 

the  effect  of  a  prior  deviation  cannot  be  impliedly  waived  343 

2.  Change  or  abandonment  of  voyage  and  intention  to  deviate, 

distinction  between  deviation  and  change  of  voyage  343 

definition  of  change  of  voyage  344 

its  effect  344 

definition  of  an  intention  to  deviate  344 

difference  in  effect  between  change  of  voyage  and  intention  to 

deviate  344, 345 

cases  of  intended  deviation  345,  346 

where  a  ship,  before  having  actually  turned  off  the  course,  has  been 
driven  by  stress  of  weather  into  a  port  by  touching  at  which  she 
intended  to  deviate,  this  is  no  deviation  346 

test  of  distinction  between  cases  of  intended  change  of  voyage  and 

intended  deviation  346 

voyage  commenced  under  a  fluctuating  purpose  to  sail,  if  possible, 

to  the  port  of  destination  347 

the  forced  interposition  of  an  intermediate  voyage  will  not  discharge 
the  underwriter  if  the  specified  terminus  ad  quern  is  still  kept  in 
view  ;  347 

if^  however,  the  ship  after  sailing  engages  on  an  intermediate  voyage 
not  allowed  by  the  usage  of  trade,  nor  in  furtherance  of  the 
voyage  described  in  the  policy,  this  discharges  the  underwriter  348 
if  a  ship,  insured  from  a  certain  time  from  one  terminus  to  another, 
sail  before  the  time  on  a  different  voyage  from  that  insured,  the 
assured  cannot  recover,  although  she  afterwards  get  into  the  direct 
course  of  the  voyage  insured  and  is  there  lost  349 

if  under  a  policy  **  at  and  from  "  the  intention  to  change  the  voyage 
is  definitively  formed  while  the  ship  is  still  **  at"  the  port,  this  will 
discharge  the  underwriter  from  all  subsequent  loss  that  may  be- 
fall the  ship  in  the  port  or  at  sea  350 
what  is  evidence  of  the  formation  of  a  definitive  intention  to  change 

the  voyage  351 

result  of  the  English  authorities  as  to  the  time  fh)m  which  change 

of  voyage  takes  effect  in  discharging  the  underwriter  351 

law  in  the  United  States  differs  352 

the  English  rule  preferable  352 

the  underwriter  would,  it  seems,  be  liable  for  all  loss  that  may  have 

occurred  before  the  purpose  of  changing  the  voyage  was  fixed         353 
merely  clearing  out  for  a  foreign  port  does  not  per  se  amount  to  a 

change  of  voyage  353 

shortening  the  voyage  353 

3.  Cases  of  deviation  generally, 

in  the  absence  of  any  usage  to  the  contrary,  the  ship  must  sail  direct 
from  one  terminus  to  the  other  without  stopping  at  any  inter- 
mediate ports  354 
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editeTf  if  the  ship  only  moves  from  one  quay  to  another  in  the  same 

harbour  town  361 

what  amounts  to  a  deviation  in  a  ship  insured  for  a  round  voyage 
to  several  outports  of  discharge  and  "  thence  back  again  "  to  the 
port  of  departure  361 

any  departure  fh>m  the  usual  mode  of  conducting  the  voyage  will 

discharge  the  underwriter  if  it  varies  the  .risk  362 

if  the  course  of  the  voyage  insured  is  for  the  master  to  be  at  liberty 
to  take  either  one  of  several  tracks  all  equally  leading  to  the  port 
of  destination,  it  is  a  change  of  risk  to  limit  him  to  one  only  362 

and  the  deviation  begins  directly  the  ship,  in  pursuance  of  such  in- 
structions, has  turned  off  the  course  common  to  all  the  tracks  and 
entered  upon  that  which  she  was  thus  instructed  to  take  362 

4.  Cases  of  deviation  depending  on  clauses  giving  a  *'  liberty  to  touch 
and  stay,  &c  ** 
language  of  these  clauses  very  various  363 

classes  under  which  the  cases  range  themselves  363 

formerly  thought  that  much  depended  on  the  exact  wording  of  the 

clauses  364 

now  it  is  held  that  a  ship  may  trade  under  a  mere  liberty  to  touch, 
if  it  be  clear  that  her  so  trading  was  within  the  scope  of  the 
policy  and  in  the  contemplation  of  the  parties  364 

cases  where  the  question  is,  what  ports  may  be  visited  f  365 

the  ship  cannot  touch  at  any  port  out  of  the  course  of  the  voyage 
as  described  in  the  policy,  nor  at  any  port  even  within  the  course 
of  the  voyage  for  purposes  unconnected  with  the  main  object  of 
the  adventure  365 

a  liberty  to  touch  and  stay  in  general  only  confers  a  power  of  visit- 
ing such  ports  as  lie  in  the  usual  and  direct  course  between  the 
termini  365 

especially  if  there  be  any  thing  in  the  policy  expressly  favouring 

such  a  construction  365 

cases  illustrating  this  principle  366 

the  ship,  however,  may  visit  ports  that  lie  wide  of,  or  even  in  special 
cases  that  lie  diametrically  opposite  to,  the  direct  course  of  the 
voyage,  provided  this  be  done  for  purposes  connected  with  the 
main  object  of  the  adventure  367 

cases  illustrating  this  principle  367,  368 

putting  into  port  to  obtain  information  as  to  the  political  state  of 

other  ports,  held  no  deviation,  in  a  Baltic  risk  369 

nor  calling  for  orders  twice  at  the  same  port  369 

under  a  policy  containing  a  liberty  to  touch  and  stay  at  any  ports 
whatever,  for  any  purposes  whatever,  a  ship  may  (if  it  be  con- 
sistent with  the  main  object  of  the  adventure)  trade  and  discharge 
part  of  her  homeward  cargo  in  exchange  for  other  goods,  though 
the  deviation  clause  mentions  only  loading  ports  370 

a  ship,  under  such  liberty,  may  call  and  take  in  goods  at  a  port 
lying  directly  out  of  the  usual  and  direct  course  of  the  voyage,  as 
described  in  the  policy,  if  her  so  doing  be  in  furtherance  of  the 
true  objects  of  the  adventure  .371,  372 

but  where  the  purpose  for  which  the  port  is  visited  is  unconnected 

4  u  4 
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-with  the  main  object  of  the  adventure,  visiting  it  will  be  a  devia- 
tion, thoagh  the  port  may  be  within  the  local  limits  of  the  voyage 
as  described  in  the  policy  373 

delay  at  intermediate  port  to  take  in  additional  cargo,  whereby  ship 
loses  convoy,  is  a  deviation  373 

putting  in  to  obtain  information  for  the  purposes  qfamoiher  advem- 
ture  is  a  deviation  374 

so  is  stopping  to  deliver  goods  where  ship,  by  the  terms  of  the  policy, 
was  only  to  be  protected  while  loading  goods  on  board  374 

however  extensive  the  language  of  the  clause,  the  ship  will  not  be 
protected  by  the  policy  if,  at  the  time  of  loss,  she  be  on  a  distinct 
voyage  not  connected  with  that  insured  375,  376 

if  the  ship  be  justified  in  orig^inally  putting  into  the  port,  her  sub- 
sequent trading  there,  though  foreign  to  the  main  purposes  of 
the  adventure,  will  not  amount  to  a  deviation,  unless  it  causes 
additional  delay,  or  otherwise  substantially  saves  the  risk  377 

this  was  formerly  otherwise  377 

•       but  is  now  firmly  established  as  to  policies  on  sh^  and  ship  and 

freight  378 

and  also  as  to  policies  on  goods  379 

this  principle  acted  upon  in  the  United  States  380 

if,  however,  any  additional  delay  is  caused  by  such  trading,  it  will 
amount  to  a  deviation  380 

even  where  the  delay  is  caused  partly  for  a  purpose  connected  with  ' 
the  main  object  of  the  adventure  330 

as  by  staying  at  a  port  under  a  policy  outwards,  in  order  partly  to 
dispose  of  the  residue  of  the  outward,  and  partly  to  procure  a 
homeward,  cargo  380 

aliterj  if  no  additional  delay  is  caused  381 

distinction  between  cases,  where  the  ship  originally  put  into  the 
port  for  a  purpose  unconnected  with  the  main  object  of  the 
voyage,  and  those  where  she  originally  put  into  the  port  for  a 
justifiable  purpose,  and  then  traded,  but  without  canung  any 
additional  delay  381 

sunmiary  of  the  positions  established  by  the  cases  382 

5.  Change  of  risk  by  delay, 

unreasonable  or  unexcused  delay  in  prosecuting  the  voyage  changes 
the  risk  and  discharges  the  underwriter  383 

in  policies  **a<  and  from,"  any  unreasonable  delay  between  the 
conmiencement  of  the  risk  at  the  port,  and  the  ship's  sailing  has 
this  effect  383 

but  delay  in  the  port  for  repairs  or  any  other  purpose  connected 
with  the  prosecution  of  the  voyage,  has  not  383 

the  delay,  in  order  to  have  this  effect,  must  be  a  waste  of  time  and 
unconnected  wi}h  the  purposes  of  the  voyage  383 

delay  occurring  before  the  ship  arrives  at  the  outport  **ai  and 
from"  which  she  is  insured  for  her  homeward  voyage,  discharges 
the  underwriter  384 

so  does  the  interposition  of  an  intermediate  voyage  between  the  end 
of  the  outward  and  the  commencement  of  the  homeward  passagCf 
unless  sanctioned  by  usage  384 
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delay  in  the  coarse  of  the  yoyBge,  or  at  its  termintUum,  if  unreason- 
able, discharges  the  underwriter  385 
delay,  however,  never  operates  as  a  discharge,  if  necessary  for  the 

purposes  of  the  voyage,  or  sanctioned  by  the  usage  of  trade  385 

even  though  the  lapse  of  time  may  be  considerable  385 

whether  the  delay  be  reasonable  or  not  depends  on  the  state  of 

things  existing  at  the  time  and  place  where  the  ship  happens 

to  be  386 

and  the  question  is  whether,  considering  these  circumstances,  the 

delay  was  necessary  for  promoting  the  objects  of  the  adventure       387 
waiting  six  months  at  an  outport  to  obtain  a  remunerating  freight, 

held  not  a  fatal  delay  in  a  seeking  ship  387 

nor  waiting  seventy-two  days  to  obtain  the  limited  price  for  a  cargo    388 
remarks  of  Mr.  J.  Story  on  this  doctrine  388 

where  the  delay  is  a  mere  unexcused  waste  of  time  unconnected 

with  the  purposes  of  the  voyage,  it  discharges  the  underwriter         389 
cases  illustrating  this  389 

even  where  the  ship  necessarily  quits  the  prescribed  course  of  the 

voyage,  she  must  pursue  such  new  voyage  of  necessity  in  the 

shortest  time  and  by  the  most  direct  course  390 

if  driven  out  of  her  course  she  must  pursue  her  voyage  direct 

from  the  point  to  which  she  has  been  driven  390 

if  express  permission  be  given  to  delay  for  a  specified  time,  any 

longer  delay  will  be  a  discharge  391 

6.  Change  of  risk  by  cruising,  carrying  letters  of  marque,  &c. 

carrying  letters  of  marque  on  board  a  trader,  without  leave,  once 

held  to  discharge  underwriter  391 

the  contrary,  however,  is  now  established  391 

a  merchant  ship  carrying  letters  of  marque  may  turn  out  of  the 

course  of  the  voyage  for  the  purposes  of  self  defence,  but  not  to 

make  prizes  392 

she  may  even  attack  and  capture,  if  she  can  do  so  without  leaving 

the  course  of  the  voyage  393 

qttenff  whether  she  has  a  right  to  alter  her  course  in  order  to  chase 

a  strange  sail  393 

opinion  of  Lord  Mansfield  in  the  affirmative  393 

of  Lord  Ellenborough  in  the  negative,  except  where  it  was  done 

in  order  to  frighten  o£f  the  enemy  by  a  show  of  confidence  393 

law,  as  laid  down  on  this  point  by  Mr.  J.  Story  in  the  United  States    394 

cruising  is  a  deviation  for  a  trader,  though  carrying  letters  of  marque  392 

delay  in  order  to  man  a  prize  justifiably  captured  is  no  deviation         394 

Cases  of  deviation  depending  on  the  construction  of  special  clauses, 

^ving  liberty  to  cruise,  carry  letters  of  marque,  &c. 

these  clauses  must  be  strictiy  construed  395 

construction  of  clause  "  with  or  without  letters  ofnuurtiue**  395 

query,  whether  they  empower  ship  to  chase  395 

they  certjunly  give  her  no  liberty  to  cruise  395 

a  liberty  **  to  chase,  capture,  and  man  prizes,**  gives  no  liberty  to 

convoy  them  to  port  396 

unless  such  port  be  in  the  regular  course  of  the  voyage  396 
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a  liberty  to  ^^capturcj  man,  and  tee  into  port,"  does  not  anthorise 

delaying  in  port  till  prize  is  repaired  396 

cruising  on  this  side  Cape  Horn  under  a  liberty  to  croise  on  the 

other,  is  a' deviation  396 

the  underwriter  will  only  be  discharged  on  the  ground  of  change  of 
risk,  when  the  risk  has  been  varied  by  the  act  of  the  assured  or 
his  agents  397 

hence  where  certain  prisoners  of  war  on  parole  caused  a  mutiny  and 
ran  the  ship  on  shore,  but  no  proof  was  given  that  this  was  owing 
to  their  having  been  carelessly  watched  by  the  assured,  held  no 
ground  of  discharge  as  a  variation  of  the  risk  397 

7.  Cases  that  justify  a  departure  ftrom  the  usual  course  of  the  voyage, 

what  deg^e  of  constraint  excuses  deviation  397 

it  is  only  a  voluntary  and  unexcused  departure  firom  the  course  of 

the  voyage  that  amounts  to  a  deviation  398 

gross  ignorance  of  captain  is  no  excuse  398 

if  necessitated  either  by  moral  or  physical  force,  or  excused  by  a 

justifying  cause,  deviation  is  no  discharge  398 

it  must  be  commensurate  with  the  necessity  that  justifies  it  398 

what  amounts  to  a  justifying  necessity  399 

violence  of  mutinous  crew  399 

being  carried  out  of  course  by  a  ship  of  force  399 

mere  orders  by  king's  ship  to  a  merchantman  do  not  justify  a  devia- 
tion 399 
the  degree  of  force  must  be  such  that  the  master  either  physical^ 
can  not,  or  momUy  ought  not,  to  resist                                                 399 
what  causes,  short  of  actual  constraint,  excuse  deviation                               400 
Making  a  port  to  rtfit 
not  a  deviation  where  repairs  necessary  and  delay  not  needlessly 

long  400 

putting  in  to  take  in  ballast,  or  unload  part  of  cargo,  justifies  devia- 
tion  401 

To  recruit  dimbled  crew  or  procure  fresh  hands  401 

if  ship,  originally  sufficiently  manned,  loses  great  part  of  her  oflScers 

and  crew,  she  may  go  off  the  course  for  firesh  hands  401 

aliter,  if  inadequately  manned  and  equipped  at  the  outset  401 

as  where  she  puts  in  for  medicines  and  medical  assistance,  with 

which  she  ought  originally  to  have  sailed  402 

going  off  the  course  for  provisions  only  excused  where  voyage  has 
been  unavoidably  delayed  402 

Stress  of  weather, 
ship  driven  off  her  course  by  tempest  is  guilty  of  no  deviation  402 

nor  need  she,  in  such  case,  sail  back  to  point  where  she  got  off  the 

course,  but  may  sail  at  once  from  the  point  whither  driven  402 

cases  illustrating  this  403 

putting  into  nearest  practicable  port,  till  that  of  destination  be  open, 

no  deviation  403 

captain  driven  into  a  roadstead  by  stress  of  weather  may  send  ashore 
for  provisions  403 

Endeavour  to  avoid  capture, 
justifiable  g^und  of  deviation  where  danger  imminent  404 
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the  test  is  the  immediate  urgency  of  the  danger  404 

Endeavour  to  join  convoy ^ 
-whether  warranted  to  sail  with  convoy  or  not,  ship,  in  war  time, 

may  quit  the  direct  course  of  the  voyage  in  quest  of  convoy  405 

ship  having  once  sailed  with  convoy  may  sail  again  without  it,  with- 
out deviation  405 
Succouring  the  distressedy 
going  off  the  course  of  the  voyage  insured  in  order  to  save  the 
lives  of  seamen  in  distress  is  no  deviation  405 
Endeavouring  to  avoid  a  peril  not  insured  against, 
being  driven  out  of  the  course  by  the  direct  operation  of  a  peril  not 

insured  against  is  no  deviation  406,  407 

going  o£f  the  course,  however,  in  endeavouring  to  avoid  such  peril, 
or  to  repair  the  consequences  thereof,  is  a  deviation  406—408 

DOCUMENTS,  SHIP'S.     (See  Implied  Condition,  that  Ship  shatt  be  proper^ 

documented) 
DOMICIL  is,  for  all  commercial  purposes,  the  main  test  of  national  character     i.  92 
what  constitutes  domicil  93 

inhabitancy,  with  the  intention  of  abiding  ;  factum.manendi  and  animus 

manendi  are  its  two  main  elements  93 

the  animus  manendi  will  be  inferred  prima  facie  from  the  fact  of  inhabitancy      94 
but  this  presumption  is  easily  rebutted  94 

as  by  showing  that  the  residence  was  for  a  definite  short  period,  or  for 

the  accomplishment  of  a  special  purpose  94 

or  that  it  was  constrained  and  involuntary  94 

where  a  man  having  originally  left  his  own  country  for  a  special  purpose, 
continues  still  to  reside  in  the  foreign  country  after  such  purpose  is 
accomplished  —  he  will  be  considered  domiciled  there  95 

even  though  the  special  purpose  continues  to  be  the  object  of  his  stay,  he 
cannot  stay  for  an  unlimited  time  in  the  foreign  country  without  being 
domiciled  there  95 

whether  domicil  in  the  foreign  country  be  or  be  not  acquired  under  such 
circumstances,  depends  upon  the  question  whether  he  originally  intended 
to  make  a  protracted  stay  there  96 

case  put  by  Lord  Stowell  of  an  American  coming  over  here  to  dispose  of 

six  cargoes  in  one  year,  and  of  six  cargoes  in  six  successive  years  96 

further  cases  illustrating  this  principle  97 

.the  animus  manendi  is  the  important  point  as  regards  domicil,  if  that  be 

once  ascertained  the  recency  of  the  establishment  is  immaterial  98 

what  is  evidence  of  an  animus  manendi  98 

when  a  man  is  returning  to  his  native  country  slight  evidence  is  sufficient      98 
in  such  case  the  foreign  domicil  changes,  and  the  birth  domicil  reverts, 

immediately  98 

unless  the  native  country  be  revisited  only  for  a  special  and  temporary 

purpose  99 

the  most  conclusive  proof  of  having  the  animus  manendi  in  a  foreign 

country  is  trading  there  99 

every  person  who  resides  and  trades  in  a  country  is  for  all  commercial 

purposes  a  subject  of  that  country  100 

thus,  enemies  residing  and  trading  in  a  neutral  country  are  commercially 
regarded  as  neutrals,  and  vice  versa  100 
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80  British  subjects  residing  and  trading  in  an  enemy's  country  are  enemies    100 
o/iter,  if  the  residence  involuntary,  and  there  be  no  trading  101 

if  the  subjects  of  a  belligerent,  domiciled  in  enemy's  country,  ship  pro- 
perty before  kno'wledge  of  hostilities ;  may  it  be  seized  as  prize  by 
the  croisers  of  the  belligerent?  101 

a  British  subject  residing  and  trading  in  an  enemy's  state,  eren  as  a 

neutral  citizen,  is  an  enemy  102 

if  residing  and  trading  in  a  neutral  state,  a  neutral  102 

and  as  such  may  trade  with  other  powers  on  a  neutral  footing  103 

an  enemy  cannot  acquire  neutral  priyileges  by  migrating  to  a  neutral 

state  ^o^anle  beUo  103 

if  neutral,  on  breaking  out  of  hostilities,  give  up  his  establishment  in  the 
enemy's  country,  he  may  recover  here  on  a  policy  effected  before  the 
breaking  out  of  hostilities,  to  recover  his  separate  interest  as  part  owner 
in  property  connected  with  such  establishment  108 

residence  in  port,  occupied  by  enemy's  troops,  does  not  impress  neutrals 

v^ith  a  hostile  character  103 

national  character  of  ports  occupied  by  the  enemy,  how  tested  104 

DOUBLE  INSURANCE,  what  it  is  L  291 

how  it  differs  fh>m  re-insurance  292 

double  insurance  in  no  case  prohibited ;  in  some  unavoidable  292 

what  an  over  insurance  is  292 

amount  recoverable  on  several  open  policies  in  case  of  over  insurance        292 
Lord  Mansfield's  rule  for  adjusting  the  claims  of  the  assured  against  the 
underwriters  on  the  different  policies,  in  case  of  over  insurance — and 
also  of  the  several  underwriters,  inter  «e  292 

a  different  rule  formerly  prevailed  in  this  country,  and  is  still  acted 

on  in  France  and  the  United  States  293 

rule  in  France  as  to  contribution  293 

former  rule  in  this  country  294 

in  the  United  States  294 

the  American  clause  as  to  contribution  in  cases  of  over  insurance  294 

in  France  and  the  United  States,  of  policies  the  same  in  date,  those  prior 

in  point  of  time  alone  bear  the  loss  295 

this,  however,  is  not  so  in  the  case  of  different  subscriptions  to  the  same 

policy  295 

law  as  to  fraudulent  double  or  over  insurance  in  France  295 

case  in  which  a  second  policy  is  effected  when  the  amount  of  interest  is, 
to  the  knowledge  both  of  the  assured  and  the  underwriter,  wholly 
covered  by  a  prior  policy  295 

rule  in  this  country  as  to  rateable  return  of  premium  in  case  of  over 

insurance  by  several  policies,  of  different  date,  without  firaud  296 

where  over  insurance  is  effected  by  two  valued  policies,  in  both  of  which 

the  value  is  the  same  296 

where  the  value  in  the  two  policies  is  different  297 

insurance  of  the  same  thing  by  two  distinct  persons,  against  the  same 

risks,  on  distinct  interests,  is  not  a  double  insurance  297 

in  such  case  each  may  recover  to  the  full  extent  of  his  respective  interest    297 
indorsee  of  bill  of  lading,  and  also  general  agent,  as  fiictor,  may  each 
insure  the  consignment,  and  recover  to  the  extent  of  their  respective 
claims  298 
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clause  of  19  G.  3.  c.  37.  s.  6.  to  enable  defendant,  in  an  action  on  the 
policy,  to  dificover  if  there  be  an  over  insurance  299 

DRAWBACK  not  to  be  deducted  in  estimating  insurable  value  of  goods  L  330 

DURATION  OF  RISK  ON  GOODS. 
L  Commencement  of  risk  on  goods, 

when  risk  on  goods  commences  in  this  country  under  the  common 

policy  i.  416 

foreign  law  as  to  this  point  different  417 

commencement  of  risk  may  be  regulated  by  special  clauses  417 

construction  of  words,  ^^from  the  loading  thereof  on  board  the  said  ship 

at**  418 

policy  with  this  clause  only  attaches  on  goods  loaded  at  the  port,  **  at 

and  from"  which  the  voyage  is  made  to  commence  418 

though  it  be  clear  from  extrinsic  evidence  that  the  underwriter  knew 

the  goods  had,  in  fact,  been  loaded  on  board  at  some  prior  port       418 
whether  the  risk  on  the  goods  be  made  to  commence  **  from  the 

loading  thereof  on  board  the  ship "  simply,  or  **  on  board  the 

ship  at"  the  port — the  consequence  is  the  same  419 

the  clause  interpreted  not  according  to  the  probable  intention  of 

the  parties,  but  according  to  the  strict  meaning  of  the  words  420 

where,  however,  on  the  face  of  the  policy,  there  is  any  thing  to  show 

that  the  parties  meant  to  protect  goods  laden  elsewhere,  the  strict 

rule  will  be  relaxed  420 

as  where  policy  is  declared  on  tJieface  of  it  to  he  in  continuation  of 

other  policies  421 

or  contains  the  words  "  wheresoever  loaded"  421 

landing  and  reloading  goods  at  the  terminus  a  quo  is  equivalent  to  an 

original  loading  there  422 

a/tter,  where  goods  are  only  unstowed  and  re'Stowed  there  422 

places  at  which  the  ship  takes  in  goods  in  the  course  of  a  trading 

voyage,  under  a  liberty  to  touch  and  stay,  &&,  to  be  considered 

as  loading  ports,  if  loading  there  be  contemplated  by  the  policy         423 
cases  illustrating  this  point  423 — 425 

policy  on  goods  **  at  and  from"  any  named  port  only  attaches  on 

goods  laden  on  board  at  the  harbour  town  so  called,  in  the  absence 

of  mercantile  usage  to  the  contrary  426 

by  usage,  the  goods  may  be  protected  by  such  policy  wherever  laden 

within  the  legal  limits  of  the  port  426 

so  if  by  mercantile  usage  goods  are  generaUy  landed  not  at  the  exact 

place  specified  in  the  policy,  but  at  some  neighbparing  place  427 

policy  on  goods  "at  and  from"  a  foreign  port  homewards,  only 

protects  the  homeward  cargo  427 

where  two  policies  are  effected,  one  on  the  outward  cargo  **  Id,"  and 

the  other  on  the  homeward  cargo  **  at  and  from**  an  island,  and  the 

ship  is  lost  while  coasting  from  port  to  port  of  the  island  with 

part  of  both  cargoes  on  board,  both  are  protected  by  the  respective 

policies  427 

construction  of  policy  on  goods  outward,  and  their  proceeds  home         428 

II.  Continuance  and  end  of  risk  on  goods,  428 

meaning  of  words  till  safely  landed  429 
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goods  protected  by  the  policy  while  being  conveyed  from  ship  to 

shore  in  lighters,  wherever  that  is  the  usual  mode  of  landing'  4S9 

as  in  the  port  of  London  429 

cargo  ran  ashore  in  launches  in  the  Spanish  smuggling  trade  430 

or  sent  ashore  in  shallops  in  the  West  In^  trade  430 

river  navigation  to  St  Petersburgh  and  Hamburgh  is  at  the  risk  of 

the  underwriters  430 

so  in  France  430 

and  in  the  United  States  431 

but  risk,  in  all  such  cases,  ends  when  the  assured  has  taken  the 

goods  into  his  own  care  431 

as  by  putting  them  on  board  his  own  lighter  431 

or  mooring  the  lighter  with  the  goods  on  board  to  his  own  wharf        431 
whenever  the  goods  can  be  considered  as  landed  by  the  customs  of 

the  port,  the  risk  thereon  ends,  though  never  delivered  to  con- 
signees 432 
risk  on  goods  ends,  generally  speaking,  directly  they  are  put  on 

terra  Jhrma  432 

if,  however,  only  landed  under  a  contingent  purpose  to  exchange 

them  for  others,  the  risk  revives  on  their  being  taken  back 

towards  the  ship  432 

or  rather  never  terminated  433 

damage  caused  to  goods  in  course  of  unloading,  otherwise  than  by 

negligence  or  defect  of  tackle,  is  at  risk  of  underwriters  433 

foreign  law  as  to  this  point  433 

in  our  common  policies  no  time  fixed  within  which  landing  of  goods 

must  be  completed  433 

the  only  rule  is,  that  it  must  be  a  reasonable  time  433 

foreign  law  different  434 

our  own  preferable  434 

time  of  landing  may  be  limited  by  a  special  clause  434 

what  is  a  reasonable  time  for  discharging  goods  434 

a  month  not  too  long  to  discharge  outward  cargo  in  African  barter 

trade  435 

nor  thirty,  or  even  fifty,  days  for  the  same  purpose  in  New/<na»dkind 

trade  435 

generally  the  risk  on  goods  continues  till  landed  at  the  tdtimate  port 

of  discharge  as  fixed  by  the  policy,  or  contemplated  by  the 

parties  436 

where,  however,  the  great  bulk  of  the  outward  cargo  is  landed  at 

any  port  within  the  limits  of  the  voyage,  the  risk  on  goods  under 

the  outward  policy  is  at  an  end  436 

though  a  small  portion  of  such  outward  cargo  be  carried  on  Airther     437 
where  ship  begins  to  unload,  the  cargo  is  protected  till  the  bulk  of 

it  is  discharged  437 

in  cases  of  necessary  transhipment,  the  risk  on  goods  continues  till 

landed  at  the  port  of  original  destination  437 

duration  of  risk  on  goods  when  insured  **  until  arrived  at  last  place 

of  discharge  in  the  outward  voyage  **  438 

goods,  in  order  to  be  protected  till  finally  disposed  of  abroad,  should 

be  insured  **  to  a  market "  438 
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duration  of  risk  on  goods  insured  '*  till  arrived  at  their  final  port  of 

destination  **  439 

it  does  not  terminate  by  their  being  transhipped  into  an  occasional 
receiving  ship  at  some  port  other  than  that  of  their  final  destina- 
tion 439 
waiting  at  an  intermediate  port  till  hostilities  have  ceased  with  the 

port  of  destination,  puts  an  end  to  the  risk  440 

aliter,  where  there  has  been  no  open  declaration  of  hostilities  440 

where  goods  are  transhipped  into  storeships  at  an  intermediate  port, 
with  a  view  of  being  thence  sent  on  to  an  ulterior  port  of  discharge, 
the  risk  continues  441 

DURATION  OF  RISK  ON  SHIP- 
I.  Commencement  of  risk, 

in  foreign  law  442 

in  this  country  '  442 

when  insured  "  from  *'  a  port  442 

when  insured  **  at  and  from  *'  a  home  port  442 

when  insured  **  at  and  from  "  k  foreign  port  for  a  homeward  voyage    442 
ship  must  have  been  at  the  port  in  good  physical  safety  443 

need  not  have  been  in  freedom  from  political  danger  443 

she  must  have  been  in  such  a  state  at  the  outport,  as  to  enable  her 
to  lie  there  in  reasonable  security  while  preparing  for  her  home- 
ward voyage  444 
reasonable  delay  for  repairs  or  other  necessary  purposes  at  the 
foreign  port  does  not  put  an  end  to  risk,  or  prevent  policy  from 
attaching                                                                                                444 
but  waste  of  time  or  unreasonable  delay  does  445 
if  all  thought  of  prosecuting  the  voyage  is  abandoned,  risk  ceases 

fh)m  that  time  445 

risk  does  not  attach  till  ship  is   in  course  of  preparation  for  the 

voyage  445 

in  insurances  **  at  and  from  "  a  home  port,  risk  on  ship  commences 

from  subscription  of  policy  445 

commencement  of  risk  in   policies  **  at  and  from "  outports  is 

modified  by  usages  of  trade  446 

insurance  on  ship  "  ftom  her  beginning  to  prepare  for  her  home- 
ward voyage  '*  —  construction  of  this  clause  446 
commencement  of  risk  on  ship  insured  "  at  and  from  "  some  named 

port  in  the  singular  447 

conmiencement  of  risk  where  ship  is  insured  at  and  fW>m  **port  or 

ports  "  in  the  alternative  447 

where  she  is  insured  at  and  from  "  her  port  of  lading  **  448 

meaning  of  word  **  port "  when  used  to  describe  the  terminus  a  quo     448 
not  confined  to  an  artificial  harbour  448 

will  include  an  open  roadstead  or  natural  basin,  if  such  be  the 

usual  place  of  loading  and  unloading  448 

commencement  of  risk  on  ship  insured  **at  and  from  "  an  island  "to** 

which  she  has  been  previously  insured  for  the  outward  voyage        449 
homeward  policy  attaches,  in  such  case,  directly  ship  has  moored 
twenty-four  hours  in  good  safety  at  her  first  port  of  discharge  in 
the  island  449 
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and  she  is  protected  under  such  policy  in  subsequently  coasting  the 

island  450 

aliter,  if  risk  under  the  homeward  poUcy  is  made  to  commence  at 
the  8hip*8  port  of  loading  in  the  island  450 

II.  Continuance  and  end  of  the  risk  on  ship, 

termination  of  risk  on  ship  under  our  conmion  policies  450 

alteration  proposed  by  Magens  451 

**  until  moored  at  anchor  twenty-four  hours  in  good  safety,**  meaning 

of  the  clause  451 

what  constitutes  mooring  in  good  safety  451 

the  ship  must  have  been  for  the  twenty-four  hours  moored  in  a 

state  of  physical  safety  451 

being  moored  twenty -four  hours  as  a  mere  wreck  will  not  terminate 

the  risk  451 

ship  insured  in  time  policy  receiving  her  death's-wound  bejbre,  but 

kept  afloat  tiU  after,  the  time  451 

she  must  also  be  in  a  state  of  political  safety  452 

ship  sailing  into  an  embargo,  or  having  her  papers  seized  on  arriyal, 

held  not  to  be  moored  in  good  safety  452 

tditer  where  seized  twenty-six  days  after  arrival,  for  smuggling 

committed  on  the  voyage  453 

the  ship  must  be  so  moored  as  to  have  an  opportunity  of  unloading 

and  discharging  453 

hence  risk  held  to  continue  on  ship  burnt  in  quarantine  453 

and  on  ship  lost  by  ice  in  river  outside  dock  gates  454 

if,  however,  ship  be  moored  as  near  her  wharf  as  she  can  be  for 
press  of  shipping,  and  be  lost  before  her  turn  comes,  the  risk  is 
at  an  end  455 

continuance  and  end  of  risk  on  outward  bound  ship  insured  to  a 

West  Indian  or  other  island  455 

course  of  the  West  India  trade  455 

general  mode  of  insuring  ships  engaged  in  this  trade  456 

when  outward  risk  ends  on  ships  so  insured  456 

if  ship,  after  discharging  the  bulk  of  her  outward  cargo,  be  lost  in 
coasting  the  island,  the  underwriters  on  the  homeward  policy 
alone  are  liable  456  . 

underwriters  on  outward  policy  not  liable  where  ship,  after  dis- 
charging the  bulk  of  her  outward  cargo  at  one  port  or  island,  is 
lost  while  at  or  proceeding  to  another  with  a  small  residue  of  the 
outward  cargo  still  on  board  457 

nor  where  lost  while  staying  at  such  other  port,  partly  to  dispose  of 
the  remains  of  the  outward,  and  partly  to  procure  a  homeward 
cargo  457 

continuance  of  risk  where  ship  is  insured  to  an  island  or  islands 

**anda  market**  457 

merely  unloading  small  part  of  outward  cargo  at  an  intermediate 
port  of  distress,  where  she  remains  more  than  twenty-four  hours, 
does  not  put  an  end  to  the  outward  risk  on  the  ship  459 

nor  necessarily  discharging  perishable  goods  at  a  port  into  which 

she  puts  for  orders  with  a  view  to  an  ulterior  destination  459 

if,  however,  she  puts  into  a  port  of  discharge,  risk  ends  after  she 
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has  moored  there  twenty-four  hours,  thoagh  no  cargo  actually 
unloaded  at  time  of  loss  460 

aliter  if  she  merely  puts  in  -with  contingent  purpose  of  Unloading  if 

she  can  find  a  market  460 

law  in  France  as  to  termination  of  outward  and  commencement  of 
homeward  risk  on  ship  when  insured  by  separate  policies  for  a 
voyage  out  and  home  in  the  West  India  trade  460,  461 

continuance  of  risk  on  ship  when  insured  *'  to  her  port  of  discharge"    462 
when  insured  to  her  "  port  or  ports  of  discharge"  462 

when  insured  *'  to  her  last  or  final  port  of  discharge"  462 

the  words  "  last  port  of  discharge"  mean  *'  last  practicable  friendly 
port  of  discharge"  whenever  the  port  of  destination  is  in  the 
hands  of  enemies  464 

in  such  case,  if  ship  discharges  the  bulk  of  her  cargo  at  some  sub- 
stituted port,  the  risk  on  ship  is  at  an  end,  though  the  captain 
may  still  intend  to  proceed  with  the  residue  to  the  original  port 
of  destination  463,  464 

this  is  only  so  in  case  of  open  war,  not  in  case  of  mere  suspension 

of  friendly  relations  464 

risk  ends  when  intention  of  proceeding  to  original  port  of  destina- 
tion is  finally  abandoned  465 
but  continues  where  ship  merely  lies  by  for  a  time  with  the  in- 
tention of  subsequently  prosecuting  her  voyage  465,  466 
duration  of  risk  on  ships  in  the  East  India  trade  466 
rsk  of  country  trade  included,  though  not  specified  466 
duration  of  risk  in  China  trade  467 
by  usage  of  Canton  trade,  under  policies  on  ship,  risk  continues  so 

as  to  protect  rigging  stored  in  bank  sauls  468 

risk  on  ship  may  terminate  before  arrival,  by  acceptance  of  cargo 

at  another  port  467 

but  not  by  sending  home  part  of  produce  of  voyage  467 

DURATION  OF  RISK  ON  FREIGHT,  inception  of  risk,  general  rule  as  to      468 
risk  on  freight  commences  from  the  moment  the  shipowner  has  so  far 
entitled  himself  to  freight,  that  he  is  only  prevented  from  earning  it 
by  the  intervention  of  the  perils  insured  against  468 

formerly  held  that  there  could  be  no  inception  of  risk  on  freight  unless 

some  goodd  were  loaded  on  board  469 

present  rule  is  different  470 

where  part  of  a  full  cargo  is  actually  on  board  at  time  of  loss,  and  the 
whole  ready  to  be  shipped,  there  is  an  inception  of  risk  on  the  whole 
freight  471 

so  where  only  part  is  shipped,  but  all  contracted  for  471 

where  freight  and  passage  money  are  contracted  for,  though  loss  accrues 
before  any  goods  or  passengers  are  on  board,  there  is  an  inception  of 
risk  as  to  the  whole  472 

whenever  a  full  cargo  has  been  contracted  for,  and  the  ship  ready  to 

receive  it  at  time  of  loss,  the  policy  attaches  on  the  whole  freight  473 

though  cargo  be  warehoused  at  some  distance  from  place  where  ship  is 

lost  474 

the  contract  under  which  cargo  is  to  be  shipped  on  board  must  be 
legally  binding  475 

4  X 
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where  none  such  exists,  and  only  part  of  cargo  is  shipped  at  time  of  loss, 

the  policy  only  attaches  on  the  freight  of  the  part  so  shipped  475 

ship  must  also  be  in  readiness  to  receive  the  whole  cargo  at  time  of  loss, 

otherwise  the  policy  will  not  attach  on  the  whole  freight  475 

where  the  bulk  of  the  outward  cargo  is  still  on  board  at  time  of  los8»  and 

a  flill  homeward  cargo  not  contracted  for,  the  risk  only  nms  on  the 

freight  of  the  goods  actually  shipped  476 

when  risk  on  homeward  freight  begins  under  a  policy  **  at  and  from"  a 

foreign  port  477 

inception  of  risk  on  freight  when  it  is  the  hire  of  the  ship  under  a 

charter-party  478 

in  these  cases  the  whole  freight  is  at  risk  directly  the  ship  has  bn^en 

ground  for  the  voyage  478 

cases  illustrating  this  point  479 — 481 

but  there  is  no  inception  of  the  risk  on  freight  unless  there  have  been 

a  commencement  of  the  voyage  on  which  freight  is  to  be  earned  under 

the  charter-party  482 

and  unless  the  loss  take  place  in  the  course  of  the  voyage  insured     482 
general  result  of  the  cases  483,  484 

TUDIES  AND  LANDING  CHARGES  form  part  of  market  price  of  goods 

sold  in  their  port  of  destination  ii  965 

in  case  of  over  valuation  on  goods  coming  from  abroad,  abatement  is 

made  for  excess  of  duty  L  45 

80  also  in  case  of  goods  arriving  sea-damaged  a  proportionate  deduction 

of  duty  takes  place  iL  971 

EAST  INDIA  COMPANY,  monopoly  of,  abolished  iL  713 

reference  to  cases  void  as  against  company's  monopoly  713 

EAST  INDIA  TRADE,  construction  of  policies  L  67 

intermediate  voyages,  and  country  trading  included,  though  not  specified  '  67 

duration  of  risk  on  ships  in  East  India  trade  L  466,  467 

EFFECT  OF  ABANDONMENT  OF  SHIP  ON  FREIGHT.     (See  Om- 

sintctive  Total  Loss  on  Freight) 
EMBARGO.     What  an  embargo  is  a  813 

an  embargo  laid  by  foreign  government  on  the  property  of  any  other 

than  its  own  subjects,  is  a  peril  insured  against  814 

embargo  by  foreign  government  on  the  property  of  its  own  subjects 

insured  with  British  underwriters  814 

embargo  by  British  government  on  British  property  is  a  peril  insoi^ 

against  814 

foreign  law  as  to  embargo  or  detention  by  the  home  government  815 

wages  and  provisions  during  detention  by  embai^  are  not,  in  this 

country,  a  charge  on  the  underwriter  816 

law  in  France  as  to  this  point  816 

nor  do  they  give  claim  to  general  average  913 

EMBEZZLEMENT   BY   MASTER    AND   MARINERS,  when  owner  is 

liable  for  iL  776,  777 

ENEMY.    (See  Men  Enemy) 
ENEMY'S  PROPERTY,  INSURANCES  OF,  whether  insurance  o^  legal 

at  common  law:  at  first  doubtful  L  87 

now  determined  to  be  illegal  88.  725 
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insnniices  of  cannot  be  sued  upon  in  English  coorts  89.  725 

and  are  absolutely  yoid  in  respect  of  all  losses  during  war,  though  effected 

before  it  has  commenced  89,  90 

but  if  the  loss  take  place  before  declaration  of  war,  the  right  to  sue  on 

policy  is  only  suspended  725 

insurance  against  British  capture,  on  foreign  Mps,  illegal  90.  iL  811 

quare,  whether  so  also  on  British  ships  90 

if  such  policy  have  been  effected  before  hostilities  there  can  be  no  return 

of  premium  90 

neither  can  there  be,  if  it  is  hnowingfy  effected  after  war  has  broken  out      91. 

iL  1221 
aliter,  if  then  effected  in  ignorance  of  the  state  of  war  91.  iL  1221 

Property  of  persons  domiciled  in  enemy's  country  is  enemy's  property   L  100 
though  by  birth  they  may  be  neutrals  or  fellow  suljects  100 

so  property  of  bom  enemies  domiciled  in  neutral  states  is  neutral  100 

so  belligerent  domiciled  in  neutral  state  may  engage  in  neutral  trade  726 

u  property  of  native-bom  subjects  domiciled  in  a  state  that  becomes 

hostile,  subject  to  seixure,  if  shipped  before  knowledge  of  hostilities?       101 
property  consigned  to  a  neutral  at  a  port  occupied  by  the  enemy's  troops, 

does  not  necessarily  acquire  a  hostile  character  103.  728 

all  property  connected  with  a  trading  establishment  in  an  enemy's 

country  is  enemy's  property  104 

all  property  employed  by  neutrals  in  war  time  in  carrying  on  the 
colonial  or  privileged  trade  of  an  enemy,  is  treated  as  enemy's  property 

,    105.  628.  747 
enemy's  goods  on  board  a  neutral  ship  106.  748 

do  not  give  a  hostile  character  to  the  ship  or  other  goods  not  belonging 
to  same  owner  106.  749 

EQUITABLE  TITLE.     Master   having   equiUble   interest  in  ship  cannot 

commit  barratry  u.  833 

consignee  of  goods  with  bill  of  lading  indorsed  may  insure  the  equitable 

interest  remaining  in  his  foreign  principal  L  251 

mortgagor  may  always  insure  in  respect  of  his  equitable  title  251 

sembU:  he  cannot  make  a  valid  abandonment  iL  1161 

EVIDENCE.     No  peculiar  mles  of  evidence  in  trials  on  policies  iL  1312 

provinces  of  court  and  jury  in  trials  on  policies.    (See  JWy,  Promnce  of 

Court,  ffc) 
admissibility  of  parol  evidence  to  explain  policies.    (See  Parol  Evidence, 

Admissihility  of) 
1.  Proof  of  effecting  the  policy 

agency  in  effectmg  the  policy  must  be  proved  as  laid  iL  13S1 

what  is  proof  of  an  order  to  insure  under  28  G.  3.  c  56.  1321 

ratification  is  equivalent  to  a  prior  order  1321 

ratification  implies  previous  knowledge  of  the  thing  ratified  1322 

length  of  time  that  has  elapsed  between  insurance  and  ratification  is 

unimportant  1322 

letter  directing  insurance  received  by  broker  fW>m  his  principal 
abroad  with  ship  letter  mark  and  date  of  year,  is  proof  of  an  order 
to  insure  1322 

effect  of  postmark  generally  [1323 

4  X   S 
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a  slight  Tariance  between  the  style  of  broker's  firm  as  alleged  and 

as  proved  is  unimportant  1323 

after  verdict  agency  will  be  taken  to  be  proved  as  alleged  1324 

2.  Proof  of  the  sabscription  of  the  policy, 

proof  of  authority  to  sign  policies  1324 

authority  to  subscribe  implies  authority  to  sign  ac^nstment  1325 

3.  Proof  of  compliance  with  warranties, 

express  warranties  being  conditions  precedent,  compliance  there- 
with must  be  proved  1325 
proof  of  warranty  of  national  character  1325 
proof  of  warranty  to  sail  with  convoy  1326 

4.  Proof  of  interest.    (See  Interest,  Proof  of) 

5.  Proof  of  ship's  sailing  and  that  loss  was  during  risk :  allegation  as  to 

commencement  of  risk  must  be  proved  as  laid  1334 

must  not  be  such  as  to  mislead  underwriter  in  the  conduct  of  his 

defence  1334 

it  must  be  proved  that  ship  had  sailed  on  the  very  voyage  insured  1335 
how  this  is  proved  where  ship  has  foundered  at  sea  1335 

by  production  of  convoy  bond — of  charter-party  or  clearances — of 

licence —  of  letter  Arom  correspondents  at  foreign  port  1335 

what  is  insufficient  evidence  for  this  purpose  1336 

time  of  sailing  need  not  be  proved  as  laid  1336 

proof  of  by  shipping  entry  at  custom-house  1336 

proof  of  by  inception  of  risk  on  goods  1336 

it  must  be  proved  that  loss  on  goods  accrued  during  the  risk  or 

voyage  1336 

proof  of  inception  of  risk  on  freight  1337 

6.  Proof  of  loss.     (SeeLots,  Proof  of) 

7.  Evidence  in  defence 

a.  Unseaworthiness, 

is  the  plainti£f  in  the  first  instance  to  prove  seaworthiness,  or 
the  defendant  unseaworthiness  ?  1345 

presumptive  proof  of  unseaworthiness  at  the  commencement  of 
the  risk  1345 

opinion  of  shipwrights  as  to  seaworthiness  is  admissible  evi- 
dence 1345 

b.  Misrepresentation  and  concealment, 

burden  of  proof  under  plea  of  misrepresentation  1346 

under  plea  of  concealment  and  replication  de  injuriSL  1346 

c.  Illegality, 

proof  of  illegality  is  on  defendant  1346 

proof  of  contract  illegal  as  a  gambling  policy  1347 

EXCEPTED  RISKS  AND  LOSSES.    (See  Memorandvm,  and  Warranty  to  be 

free  of  Seizure  in  Port) 
EXCHANGE.     Where  goods  are  invoiced  in  foreign  coins,  their  insurable 

value  should  be  calculated  at  the  par  of  exchange  L  330 

EXPECTATION,  if  coupled  with  a  present  existing  title,  is  an  insurable  in- 
terest i.  230 
but  party  insuring  must  be  interested  at  time  of  loss  in  the  subject  out  of 

which  the  expectancy  arises  231 

the  expectation  of  an  expectation  is  not  an  insurable  interest  231 
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EXPENDITURES,  what  contributed  for  in  general  average.     (See  General 
Average^  and.  Adjustment  of  General  Average) 
what  come  into  particular  average.  (See  Particular  Average,  and.  Adjust- 
ment of  Particular  Average) 

FACTOR.    Factor,  to  whom  general  balance  is  due,  has  an  insurable  interest 

to  the  extent  of  his  lien  i.  247 

80  if  goods  are  consigned  to  him  with  bill  of  lading  indorsed,  he  may 
insure  them  to  the  full  extent  of  their  value  247 

FACTORIES,  ASIATIC  OR  AFRICAN,  Europeans  trading  and  residing 
in,  have  the  national  character  of  the  European  state  of  which  they 
are  natives  i.  106 

FACTORY  SHIP,  duration  of  risk  on  i.  385,  386 

FISHING  VOYAGES.    In  Newfoundland  trade,  thirty  or  fifty  days  held  not 

an  unreasonable  time  for  discharge  of  outward  cargo  i.  435 

produce  of  the  fishery  in  whaling  ships  is  included  under  a  general 
insurance  on  the  goods  L  214 

FISHING  STORES  of  whaling  ships  not  included  in  a  general  policy  on  goods 

i.  214 
nor  in  a  general  policy  on  ship  217 

bat  are  insurable  as  outfit  218 

are  to  be  valued  as  part  of  '*  the  ship  and  her  appurtenances  "  under  the 
acts  for  limiting  the  owner's  responsibility  ii.  777 

FLAG  is  the  most  obvious  badge  of  national  character  L  623 

a  neutral  ship  must  carry  a  neutral  flag  623 

neutral  flag  does  not  protect  goods  carried  under  it  to  the  exclusion  of 
the  right  of  search  635 

FLAX,  absolute  total  loss  on,  where  packed  in  separate  mats,  some  of  which 

are  sunk,  and  some  washed  ashore  from  wreck  ii.  1039 

FLAX  SEED,  constructive  total  loss  on  a  cargo  of,  arriring  too  late  for  the 

season  IL  1167,  1168 

FOREIGN  ADJUSTMENT,  what  it  is  ii.  943 

the  co-adventurers  are  bound  thereby  944 

so  is  the  underwriter,  when  it  is  settled  according  to  the  laws  and  usages 

of  the  foreign  port  945 

aliter,  where  it  is  not  so  settled  946 

and  proof  must  be  given  that  it  is  so  947 

FOREIGN  CURRENCY.  Policy  stipulating  that  the  coin  of  the  port  of  ship- 
ment shall  be  taken  at  so  many  shillings  the  dollar,  livre,  rupee,  &c  is 
not  a  valued  policy  i.  323 

how  to  ascertain  insurable  value  of  goods  invoiced  in  the  currency  of  a 

port  with  which  there  is  no  current  rate  of  exchange  329 

how,  where  there  is  a  current  rate  of  exchange  329 

FOREIGN    JUDGMENTS    ON   QUESTIONS  OF   PRIZE.     What  are 

courts  of  competent  jurisdiction  in  questions  of  prize  I.  638 — 640 

copies  of  the  judgments  of  such  courts,  properly  authenticated,  are 

evidence  of  the  fact  and  also  of  the  grounds  of  condemnation  6.38 

proper  mode  of  authentication  iL  1318 

EflSect  of  sentences  of  foreign  prize  courts  as  proving  breaches  of  neutrality 
by  comity  of  nations,  such  sentences  are  held  conclusire  on  all 

points  within  their  jurisdiction  on  which  they  profess  to  decide     L  641 
same  rule  in  United  States  641 
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but  not  in  France  641 

the  rule  applies  to  sentences  of  hostile  as  well  Bsjriendfy  tribunals        641 
Lord  Ellenborongh  opposed  to  this  extension  of  the  role  641 

its  limitations  642 

sach  sentences  onlj  conclusive  as  to  points  on  which  they  profess  to 

decide  642 

t.  e,,  as  to  points  referred  to  as  grounds  of  condemnatioii  in  the 
adjudicative  part  of  the  sentence,  or  which  plainly  appear  to  be  so 
by  necessary  inference  643 

where  it  is  left  ambiguous  on  the  face  of  the  sentence  what  the 
true  ground  of  condemnation  really  was,  it  will  be  no  forfeiture 
of  neutrality  644 

e£fect  of  sentence  where  it  merely  condemns  ship  as  prize,  without 

stating  any  distinct  grounds  of  condemnation  645 

if  the  adjudicative  part  of  the  sentence  condemns  ship  as  enanfs  ^ 

property,  it  will  be  conclusive,  though  manifestly  uigust  645 

if  sentence  condemn  ship  as  prize,  and  it  appear  on  the  whole  of  it 
taken  together  that  it  must  have  proceeded  on  the  ground  of 
enemy's  property,  it  is  conclusive  646 

the  presumption,  prima  facie,  is  that  such  sentences  have  proceeded 

on  lawful  grounds  646 

and  they  will  be  conclusive,  though  it  appear  that  the  court  arrived 
at  their  conclusion  fVom  rules  of  evidence  and  means  of  proof 
established  only  by  the  particular  ordinances  of  their  own  state        647 
foreign  sentence,  condemning  ship  on  the  ground  of  not  being  pro- 
perly documented,  is  conclusive  of  breach  of  neutrality  648 
but  where  ship  is  really  neutral,  the  effect  of  foreign  sentence,  con- 
denming  her  as  enemy's  property,  may  be  done  away  witk  by 
agreement  between  the  parties  649 
sentences    of   foreign  prize  courts,  condemning  ship    for    non- 
observance  of  the  private  ordinances  of  the  captor  state,  are  not 
conclusive  against  her  neutrality  649 
where  several  grounds  of  condemnation  are  set  forth,  if  any  one  of 
them  be  a  legal  ground,  it  will  be  conclusive  to  forfeit  a  warranty 
of  nentrality  651 
Proof  of  foreign  judgments  generally                                                      iL  1318 
need  seals  of  foreign  courts  of  prize  be  proved  ?                                   1318 
seals  of  all  other  foreign  and  colonial  courts  must                                1318 
FOREIGN  LISTS  AT  LLOYD'S.     SemUe:  their    contents    not   presmned 

known  to  English  underwriters  L  562,  563.     iL  1319 

FOREIGN  SHIPS  are  not  within  the  prohibition  of  the  act  (19  G.2.  c37.  s.  1.) 

against  wager  policies  L  279 

reasons  of  this  279 

policies  on  foreign  ships  and  cargoes  which,  on  the  face  of  them,  appear 

to  be  wagers,  are  legal  279 

but  policies  in  the  common  form,  whether  on  British  or  foreign  ships, 

cannot  be  recovered  on  without  proof  of  interest  280 

foreign -built  ships,  British  owned,  not  requiring  to  be  registered,  when 
Convoy  acts  passed,  might  sail  without  convoy  and  without  license 
under  those  acts  L  720 
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foreign-built  ships,  purchased  from  the  enemy,  held  entitled,  with  license, 

to  bring  foreign  produce  to  this  country  ^11 

importation  of  American  goods  into  this  country  in  American-built  ships, 
British  owned,  not  legalised  by  49  G.  3.  c  59.  711 

FOUL  LOSSES,  what  they  are  ii.  1241 

cannot  be  recovered  back  from  broker  who  has  actually  paid  them  over 

to  his  principal  1241 

aliter,  if  he  has  only  passed  them  in  account  1241 

FOUNDERING  AT  SEA,  included  amongst  losses  by  the  perils  of  the  seas  il  793 
presumptive  proof  of,  from  ship's  never  being  heard  of  793 

periods  after  which  ship,  not  heard  of,  shall  be  presumed  lost  793 

these  periods  are  fixed  in  foreign  law  793 

but  not  in  our  own  793 

cases  showing  after  what  time  a  ship  shall  be  deemed  lost  by  foundering 

in  English  law  794 

she  must  be  shown  to  have  sailed  on  the  voyage  insured  794 

but  if  this  be  proved  it  is  not  necessary  to  call  witnesses  fh>m  abroad  to 

prove  that  ship  has  never  arrived  794 

even  though  the  crew  or  part  of  them  may  have  been  saved,  they  need 

not  be  called  795 

where  ship  has  not  been  heard  of  till  after  time  when  the  may  be  pre- 
sumed lost  by  foundering,  assured  may  recover  a  total  loss  without 
notice  of  abandonment  1004 

but  if  she  afterwards  turns  up,  thb  is  a  salvage  for  the  benefit  of  the 

underwriters  1 185 

where  ship  has  foundered,  it  must  be  proved  that  she  sailed  on  the  very 

voyage  insured  1335 

mode  of  doing  this  1335 

what  is  insufficient  evidence  for  the  purpose  1336 

FRAUD,  actual  fhiud  avoids  all  contracts  alike  i.  487 

the  ground  on  which  misrepresentation  avoids  the  policy  is  not  actual^        • 
but  Uffol  or  constructive /rauc/  495 

in  cases  of  actual  fraud  ii  avoids  the  policy  without  any  inquiry  as  to  its 

being  material  to  the  risk  500 

a  statement  made  as  true,  without  any  inquiry  whether  it  is  true  or  false, 

shall,  if  false,  be  deemed  fraudulent  501 

in  cases  of  actual  frauds  assured  is  not  entitled  to  a  return  of  premium        501 
FREE  OF  AVERAGE,  warranty  to  be.    (See  Memorandum) 
FREIGHT  — 

1.  As  an  insurable  interest, 

threefold  meaning  of  word  freight  in  policies  L  201 

freight  of  all  kinds  is  a  lawfbl  subject  of  insurance  in  this  country      201 
freight,  as  an  insurable  interest,  is  such  freight  as  would  have  been 

earned  but  for  the  intervention  of  the  perils  insured  against      202.  235 
hence  the  party  insuring  freight  must  have  an  inchoate  right  to  it 

at  the  time  of  insurance  and  of  loss  202.  236 

as  by  a  then  subsisting  interest  in  the  ship,  either  at  law  or  equity, 

as  charterer  or  owner  235 

a  party  not  properly  registered  as  shipowner  cannot  recover  in  re- 
spect of  an  insurable  interest  on  freight  236.  ii.  1327 
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sums  paid  in  advance  by  the  charterer  or  his  agent,  as  part  of 
freight,  are,  under  certain  circumstances,  insurable  as  such  203 

in  order  to  give  charterer  an  insurable  interest  in  such  suma  as 
freight^  it  must  distinctly  appear  on  the  face  of  the  charter-party 
that  they  are  advanced  in  part  payment  of  freight  238.  260,  261 

charterer,  by  special  policy,  may  protect  himself  against  having  to 
pay  dead  freight  ^238.  259 

freight  may  be  insured  for  part  of  voyage  238.  260, 261 

expected  freight  cannot  be  insured  in  France,  but  freight  already 
earned  (Jret  acquis)  may  238.  260,261 

meaning  of  the  term  fret  acquis  238,  260,  261 

2.  Description  of  in  Policy, 

freight  must  be  insured  nominatim  219 

charter-money  (t.  e.  the  hire  of  a  ship  for  the  voyage  under  a  charter- 
party)  may  be  covered  under  a  general  policy  "  on  freight  **  220 

so  may  money  paid  in  advance,  as  part  of  freight,  when  the  in- 
surance is  effected  by  shipowner  220 

but  money  paid  abroad  for  shipping  charges  and  expenses  by  the 
charterer,  as  the  price  of  the  privilege  of  putting  the  goods  on 
board,  should,  it  seems,  be  insured  eo  nomine  221 

profit  which  the  owner  would  have  made  by  carrying  his  own  goods 
in  his  own  ship  may  be  insured  generally  as  "  freight  *'  221 

a  charterer  who  takes  the  goods  of  others  on  freight,  and  the  owner 
who  sells  his  ship,  reserving  the  freight  of  the  voyage,  may  cover 
their  respective  interests  by  a  general  policy  "  on  freight"  222 

3.  Valuation  of  freight, 

freight  is  generally  valued  for  the  purposes  of  insurance,  at  a  sum 
sufficient  to  cover  its  gross  amount  L  318 

if  valued  higher,  the  valuation  will  not  be  set  aside  318 

where  the  freight  of  a  whole  voyage  made  up  of  several  distinct 
stages  is  insured  at  a  gross  sum,  this  valuation  must  be  applied 
to  the  freight  which  is  in  the  course  of  being  earned  at  the  time 
of  the  loss  319 

if  the  .earning  of  freight  be  suspended  till  the  completion  of  the 
voyage,  the  gross  amount  of  the  valuation  may  be  recovered  at 
whatever  stage  the  loss  takes  place  320 

the  insurable  value  of  freight  in  open  policies  is  the  gross  freight, 
together  with  premiums  of  insurance  and  commissions  323 

4.  Inception  of  risk  on  freight, 

where  freight  is  due  under  a  charter-party,  the  risk  on  freight  begins 
directly  the  ship  has  broken  ground  for  the  voyage,  whether  any 
goods  have  been  put  on  board  or  not  483 

where  there  is  no  contract  of  affreightment,  but  the  freight  is  the 
price  due  for  the  carriage  of  goods  in  a  general  ship,  the  risk  on 
freight  does  not  commence  till  the  goods,  or  some  of  them,  are 
shipped  on  board,  or  all  contracted  for  483 

(and  see  generally  Duration  of  the  Risk  on  Freight) 
absolute  total  loss  on  freight     (See  Total  Loss) 

constructive  total  loss  on  freight.   (See  Constructive  Total  Loss  on  Freight) 
effect  of  abandonment  of  ship  on  freight.     (See  Constructive  Total  Loss 
on  Freight) 
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FRUIT  is  warranted  free  of  average  by  the  common  memorandum  iL  852 

broker  having  only  general  orders  to  insure,  held  not  liable  to  an  action 
for  negligence  for  insuring  a  cargo  of  fruit  with  a  warranty  to  be  free 
of  average  L  156 

FURNITURE  OF  SHIP.     Under  this  word  is  comprehended  provisions  and 

stores  i.  217 

though  these  are  sometimes  included  under  the  word  outfit  217 

GAMING  POLICIES  are  prohibited  by  19  G.  2.  c.  27.  §  1.  i.  281 

what  are  gaming  policies  within  this  statute  281 

agreement  to  pay  1000/.  if  ship  did  not  save  her  passage  281 

policy,  **  interest,  or  no  interest "  on  the  bond  of  an  East  India  captain       281 
on  money  expended  for  the  use  of  the  ship,  loss  to  be  paid,  if  ship  does 
not  arrive,  "  without  further  proof  o/ interest  than  the  policy ^  and  without 
benefit  of  salvage  **  282 

any  policy  which,  on  the  face  of  it,  dispenses  with  all  proof  of  interest, 

is  within  the  statute,  and  void  as  a  gaming  policy  282 

contract  illegal  as  a  gaming  policy  under  14  G.  3.  c  18.  ii.  1347 

GAZETTES,  query,  whether  articles  of  marine  intelligence  therein  contained 
are  to  be  presumed  known  to  the  underwriters,  so  as  to  dispense  with 
being  communicated  to  them  L  564 

GENERAL  AVERAGE. 

1.  Principles  of  the  doctrine  of  ii.  877 

general  average  losses,  what  877 
twofold  division  of  877 
definition  of  877 
principles  and  definition  of  general  average  contribution  878 
adjustment  of  general  average  and  liability  of  underwriters  878 
characteristics  of  general  average  losses  881 — 887 
they  must  be  the  result  of  the  act  of  man  881 
must  be  incurred  for  the  benefit  of  the  whole  adventure  881 
hence,  where  the  general  safety  has  not  been  imperilled,  no  con- 
tribution is  due  882 
the  general  safety  must  be  the  object  of  the  sacrifice  883 
hence,  dollars  thrown  overboard  to  prevent  their  being  seized  by 

the  enemy,  give  no  claim  to  contribution  883 
query,  whether  peril  must  be  averted  by  the  sacrifice  in  order  to 

give  claim  to  contribution  883 
the  sacrifice  must  be  submitted  to  under  the  pressure  of  inuninent 

danger  883 

and  not  resorted  to  without  such  deliberation  as  the  case  mav  admit  of  885 

it  must  be  of  an  extraordinary  nature  885 

what  are  extraordinary  sacrifices  and  expenses  886 

sacrifice  of  boat  to  save  ship  and  cargo  from  imminent  capture  886 

2.  General  average  losses,  consisting  of  sacrifices  for  the  conmion  benefit, 

a.  Sacrifices  of  part  of  cargo, 

jettison,  what  it  is  887 

of  certain  goods  whose  jettison  gives  no  claim  to  contribution       888 
goods  carried  on  deck  not  contributed  for,  if  jettisoned,  unless 

so  carried  by  usage  of  trade  888 

if  so,  they  are  contributed  for,  and  the  underwriter  will  be  held 
to  have  had  cognizance  of  the  usaire  888 
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exposure  of  part  of  goods  to  ease  or  float  ship  into  port  of  dis- 
tress is  regarded  as  a  jettison  889 
oliteTf  where  it  takes  place  at  port  of  destinadon,  for  then  it  is 

only  an  ordinary  risk  of  the  voyage  889 

boat  into  which  the  goods  are  put  must  be  contributed  for,  if 

lost  889 

no  contribution  made  by  the  goods  thus  saved  where  ship  and 

cargo  are  lost  889 

qttery,  where  the  goods  put  into  the  boat  are  jettisoned  889 

contribution  for  goods  given  by  way  of  composition  to  pirates  890 
fbr  damage  done  by  the  jettison  890 

loss  of  freight  on  goods  jettisoned  to  be  contributed  for  890 

property  in  goods  jettisoned  890 

b.  Sale  of  part  of  cargo  for  the  general  benefit, 

when  allowed  891 

nature  of  the  transaction  891 
when  the  loss  thereby  caused  to  the  owner  of  the  goods  gives 

a  claim  to  contribution  891 
*       it  gives  no  such  daim  where  sale  effected  to  defray  expense  of 

repairs  made  necessary  by  ordinary  sea-perils  891 

aliter^  where  expenses  or  losses  are  themselves  general  average  892 

result  of  the  authorities  893 

c.  Sacrifices  of  part  of  ship  for  the  common  safety, 

if  masts  and  spars,  after  being  snapt  by  the  wind,  are  cut  away 
from  the  rigging  in  order  to  save  ship  and  cargo,  it  is 
general  average  894 

so  where  cables  are  cut,  or  anchors  abandoned,  to  avoid  immi- 
nent peril  894 
a/iter,  where  this  is  only  done  to  avoid  loss  of  convoy  894 
when  loss  by  anchoring  in  a  foul  or  rocky  bottom  is  general 

average  895 

loss  arising  from  converting  part  of  ship*s  tackle  to  an  extra- 
ordinary purpose  895 
as  employing  sails,  or  cordage,  to  stop  up  a  leak  895 
damage  done  to  one  ship  in  order  to  save  another  895 
sails  let  go  to  right  a  ship  when  on  her  beam  ends  896 
sails  or  spars  carried  overboard  from  crowding  a  press  of  sail  896 
damage  done  to  ship  by  fighting  897 
distinction  as  to  this  between  merchant  ship  and  man-of-war  897 
when  loss  of  boats  gives  a  claim  to  contribution  898 
damage  done  to  ship  in  order  to  save  cargo  from  fire  898 
Voluntary  stranding, 
loss  arising  from  voluntary  stranding  where  ship  is  afterwards 

got  off  and  continues  her  voyage,  is  general  average  899 

qweret  whether  case  is  the  same  where  the  ship  is  lost  by  the 

voluntary  stranding,  but  the  cargo  saved  ?  900 

law  as  settled  by  Mr.  J.  Story  in  the  United  States  901, 902 

d.  Extraordinary  expenditures  for  the  conmion  benefit, 

principle  on  which  they  give  a  claim  to  contribution  903 

a.  Expenses  of  entering  and  quitting  a  port  of  distress  are  general 

average  when  ship  obliged  to  put  in  for  repairs  904 
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aliter^  when  obliged  to  put  in  by  contrary  winds,  or  want  of 

provisions  905 

expenses  of  unloading  and  re-loading  cargo,  when  for  the  joint 

benefit  of  both,  are  general  average  905 

b.  The  cost  of  the  repairs  themselves,  when  rendered  necessary 

by  ordinary  sea-perils,  is  not  general  average  906 

aiiteTf  when  rendered  necessary  by  general  average  losses  907 

rule  in  the  United  States  that,  whatever  the  cause  of  loss,  the 
cost  of  repairs,  so  far  as  merely  necessary  to  set  on  the  ship 
in  her  voyage,  and  of  no  permanent  benefit  to  her,  is  general 
average  907 

this  rule  supposed  to  be  established  by  Plummer  v.  Wildman        907 
but  qu€ere,  whether  it  is  so?  908 

it  is  inconsistent  with  that  laid  down  in  the  later  case  of  Power 

V.  Whitmore  909 

rule  in  England  appears  to  be,  that  the  cost  of  repairs  gives  no 
claim  to  contribution,  unless  the  loss  which  made  them 
necesAry  was  itself  general  average  909 

c.  Wages  and  provisions  of  crew  during  delay  to  refit  are  not,  in 

this  country,  either  general  or  particular  average  909 

case  of  Da  Costa  v.  Newnham  explained  910 
where,  indeed,  the  damage  itself  is  in  the  nature  of  general 

average,  these  charges  are  so  also  911 

law  as  to  this  point  in  the  United  States  and  in  foreign  countries  911 

d.  Expenses  incurred  in  re-claiming  captured  property  are  general 
average,  if  for  joint  benefit  of  ship  and  cargo  912 

principle  on  which  they  are  so  912 

e.  Wages  and  provisions  during  detention  by  embargo  not  general 
average  913 

f.  Expenses  of  waiting  for  convoy  not  general  average  when  there 

is  no  imminent  danger  913 

aliter  where  there  is  913 

expenses  of  ordinary  quarantine  not  general  average  914 

nor  expenses  of  being  ice-bound,  except  where  ship^  is  frozen 

up  in  a  port  of  distress  914 

g.  Expenses  of  remunerating  services  rendered  for  common  safety, 
when  general  average  915 

salvage  when  general  average  915 

hire  of  extra  hands  915 

expenses  of  getting  ship  afloat,  when  incurred  for  joint  benefit 

of  ship  and  cargo,  are  general  average  915 

when  otherwise,  not  915 

jiractical  rules  as  to  adjusting  expenses  of  getting  ship  afloat        916 
ransom  prohibited,  but  composition  paid  to  pirates,  &c.  is 

general  average  916 

so  is  the  expense  of  raising  money  abroad  for  joint  benefit  of 
ship  and  cargo  917 

4.  What  contributes  to  general  average, 

every  thing  which  is  at  risk  at  time,  and  saved  by  the  sacrifice  917 

that  which  has  been  sacrificed  contributes  as  well  as  that  which  has 
been  saved  918 
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freight  of  goods  jettisoned  contributes  918 

so  does  all  merchandise  919 

wearing  apparel,  jewels,  &c.  do  not,  nor,  aemblt,  passenger*s  bag- 
gage 919 
but  jewels  or  precious  metals  not  carried  about  the  person  do  con- 
tribute 919 
deck  goods  contribute  919 
provisions  and  warlike  stores  do  not  919 
goods  belonging  to  government  contribute  920 

5.  General  average  adjustment     (See  Adjustment  of  General  Average) 

6.  Liability  of  owners  of  ship,  goods,  and  freight,  for  their  respective 
amounts  of  contribution, 

they  are  the  sole  parties  primarily  liable  948 

mode  of  enforcing  payment  949 

modem  practice,  master's  lien  on  the  goods  949 

practice  in  case  of  a  general  ship  949 

consignee  of  bill  of  lading  not,  in  all  cases,  liable  for  contribution  949 

parties  interested  are  severally,  and  not  jointly,  liable  950 

unless  they  be  joint  owners  950 

7.  Liability  of  the  underwriters  to  reimburse  general  average  contri- 
bution, 

the  underwriters  are  not  primarily  liable  to  contribute  950 

and  are  only  bound  to  reimburse  a  proportionable  part  of  the  sums 

paid  in  contribution  950 

the  rule  of  the  French  law  is  the  same  951 

general  practice  in  this  country  952 

GOODS,  INSURANCE  ON.     What  is  covered  by  a  general  insurance  "  on 

goods"  L2I0 

any  conmiodities,  nut  requiring  a  specific  designation,  which  happen  to 

be  on  board  at  time  of  loss  210 

though  loaded  in  substitution  of  the  original  cargo  at  an  intermediate  port    211 
shifting  or  successive  cargoes  on  board  the  same  ship  in  the  course  of  the 

same  voyage  are  covered  by  general  insurance  on  goods  211 

the  word  **  goods,"  in  policies  of  insurance,  means  merchandise,  t.  e.  wares 

or  cargo  for  sale  212 

hence,  a  general  insurance  '*  on  goods"  will  only  protect  what  is  loaded 

on  board  as  merchandise  212 

thus,  bullion,  coin,  and  jewels,  when  shipped  for  traffic,  are  insurable 

generally  as  "  goods"  212 

but  not  when  carried  or  worn  about  the  person  212 

for  the  same  reason  the  captain's  clothes  are  not  insurable  213 

nor  the  ship's  provisions,  though  she  carries  only  passengers  213 

nor  provender  for  live  stock  215 

the  produce  of  the  fishery  in  whaling  voyages  is  insurable  as  goods ;  but 

the  outfit,  on  such  voyages,  consisting  of  fishing  stores  and  apparatus, 

is  not  215 

cargoes  consisting  of  colonial  produce  are  generally  insured  by    the 

pipe,  bale,  hogshead,  &c.,  or  other  quantity  specified  by  name  and 

number  215 

a  general  policy  **  on  goods"  does  not  cover  deck  goods  215 

unless  there  be  an  usage  so  to  carry  them ;  and  even  then  they  should 
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be  insured  as  deck  goods,  or  specifically  described  by  their  tme 
denomination  215 

if  goods  are  specifically  described,  even  though  unnecessarily  so,  this 
description  must  be  accurate  215,  216 

under  a  general  insurance  **  on  goods,"  the  assured  may  recover  in  respect 
of  a  mortgage  or  special  lien  226 

a  party  having  an  insurable  interest  in  goods  on  three  separate  grounds, 
held  entitled  to  recover  under  a  general  policy  ^'  on  goods,"  without 
specifying  any  one  of  his  titles  227 

a  general  policy  **  on  goods  "  protects  the  interest  of  a  carrier  227 

GOODS,  UNDERWRITER  ON,  LIABILITY  OF,  as  a  general  rult,  not 

liable  for  loss  on  freight  ii.  790 

quitre,  whether  he  may  not  be  charged  with  the  extra  expenses  of  trans- 
shipment when  freight  by  the  substituted,  exceeds  that  by  the  original, 
ship  791 

he  generally  bears  loss  on  freight  where  goods  are  sold  at  a  port  of  dis- 
tress, because  they  cannot  safely  be  sent  on  791 

is  not  liable  for  loss  on  goods  sold  to  defi^y  the  necessary  expenses  of 
repairing  ship  in  a  port  of  distress  791 

GOODS  SOLD  TO  DEFRAY  NECESSARY  REPAIRS,  when  part  of  cargo, 

may  be  sold  for  this  purpose  i.  183.  ii.  891.  893 

when  loss  sustained  by  such  sale  must  fall  solely  on  the  shipowner      891.  893 

when  it  may  give  a  claim  to  contribution  891.  893 

rate  at  which  it  must  be  compensated  or  contributed  for  893 

GOVERNMENT,  DETENTION  BY  FOREIGN,  quare,  whether  loss  caused 
by  acts  of  foreign  government  gives  the  assured,  who  is  a  subject  of 
such  government,  a  claim  against  a  British  underwriter  ii.  779 — 784 

(See  Detention) 
GROSS  PROCEEDS.    The  true  rule  of  adjusting  a  particular  average  loss  on 
goods,  is  by  comparing  the  gross  proceeds  of  the  wund  and  damaged 
sales  ii.  968 

proof  that  this  is  so  969 — 971 

GUM  TRADE.    Duration  of  risk  on  outward  cargo  on  ship  engaged  in  the 

African  gum  trade  i.  435 

GUNPOWDER,  LICENSE  TO  EXPORT.  If  assured  having  a  license  to 
export  a  limited  quantity  of  gunpowder,  exports  more,  the  insurance 
is  not  void  in  toto,  but  only  for  the  excess  i.  723 

but  an  informality  in  the  mode  of  obtaining  the  license  vitiates  the 
whole  insurance  723 

arms  and  gunpowder  taken  out  by  a  British  ship  under  license,  and  trans- 
shipped into  an  American  vessel,  for  the  United  States  723 

HORSES  are  not  insurable  under  the  general  description  of  goods  and  mer- 
chandises i.  215 
horses  killed  by  injuries  received  during  the  labouring  of  a  ship  in  a 
storm,  and  by  their  own  kicking  and  plunging — held  to  be  lost  by  the 
perils  of  the  sea                                                                                        ii.  802 
and  underwriter  liable  for  such  loss,  though  policy  contains  a  warranty 
to  be  "  free  of  mortality"                                                         L  73,  74.  ii.  874 
HUSBAND,  SHIP'S,  cannot  bind  his  co-partowners  by  insurance,  without 

express  direction  or  subsequent  ratification  L  147 
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HYPOTHECATION  OF  SHIP  OR  CARGO.  The  master,  in  a  port  of  dis- 
tress, having  no  other  means  of  raising  money,  may  hypothecate  the 
whole  of  the  cargo  for  the  repairs  of  the  ship  L  183 

he  most  only  do  so  when  all  other  means  fail  183 

and  only  in  a  port  of  distress,  in  order  to  enahle  the  ship  to  prosecute 
her  original  voyage  184 

ICE-BOUND.  Expenses  of  delay,  by  being  ice-bound,  when  general  ayerage  iL  914 
ILLEGALITY  OF  THE  RISK— ILLEGAL  VOYAGES  — AND  IL- 
LEGAL TRADING.  General  doctrine  of  the  iUegality  of  the  risk 
as  it  affects  the  policy, 
any  illegality  in  the  coarse  of  an  entire  and  integral  voyage  dischargea 
the  underwriter  from  all  liability  on  a  policy  intended  to  protect 
any  part  of  it  699 

the  principle  is,  that  any  infirmity  in  any  part  of  an  integral  voyage 

makes  the  whole  illegal  699 

where  an  entire  voyage  under  a  charter-party  consists  of  two  distinct 
passages,  out  and  home,  each  of  which  is  insured  by  a  separate  policy, 
querjft  whether  an  illegality  on  the  homeward^  will  vitiate  a  policy  on 
the  outward,  passage  699 

at  all  events,  a  mere  contemplated  or  contingent  illegality  on  the  home- 
ward passage  will  not  in  such  case  vitiate  the  outward  policy  700 
where  two  entirely  distinct  voyages  are  insured  in  two  distinct  pedicles, 
no  illegality  can  affect  the  risk  which  does  not  occur  in  the  course  of 
the  very  voyage  insured                                                                             700 
if  the  policy  be  on  the  skip  **  at  and  from,"  an  illegality  at  the  port  will 

vitiate  the  insurance,  though  it  may  cease  before  the  ship  sails  701 

but  a  policy  on  goods  **  at  and  from  "  is  not  avoided  by  an  illegality  at 

the  port,  which  ceases  before  the  goods  are  loaded  on  board  701 

that  the  goods  insured  have  been  purchased  with  the  proceeds  of  an  illegal 

cargo  does  not  make  the  policy  illegal  702 

where  the  policy  is  void  for  illegality  the  underwriter  is  entirely  dis- 
charged 702 
nor  is  the  assured  entitled  to  any  return  of  premium,  except  under  very 

special  circumstances  702 

the  underwriter  cannot  sue  the  broker  for  premiums  whenever  the  policy 
is  in  terms  large  enough  to  comprise  an  illegal  risk,  and  was,  in  fact, 
intended  to  be  applied  thereto  703 

I.  Insurances  on  voyages  or  traffic  illegal  by  the  laws  of  the  land, 
1.  Insurances  on  smuggling  adventures, 

all  insurances  on  property  concerned  In  voyages  or  trading  ad- 
ventures prohibited  by  our  own  revenue  laws  are  illegal  704 
and  declared  void  by  stat  8  &  9  Vict  c.  86.  §  48.  704 
goods,  the  export  or  import  of  which  is  prohibited  by  our 

revenue  laws,  8  &  9  Vict,  c  86.  §  63.  112.  704 

this  country  pays  no  attention  to  foreign  revenue  laws  705 

this  principle  sanctioned  by  Lord  Maiisfield  and  by  the  legisla* 

ture  706 

doubts  of  foreign  jurists  as  to  its  morality  706 

the  rule  defended  7O6 

the  assured  cannot  recover  in  a  policy  effected  to  cover  the  risk 
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of  trade  prohibited  by  foreign  revenae  laws,  unlesi  the  un- 
derwriter were  informed  of  the  nature  of  the  risk  707 
Query,  whether  if  such  policy  were  effected  in  the  foreign 
country,  the  assured  might  recover  upon  it  in  Ids  own 
country                                                                                           707 

2.  Risks  illegal  by  the  trade  and  navigation  laws  of  the  United  King- 
dom, or  by  commercial  treaties, 

risks  illegal  by  the  navigation  laws  708 

of  the  navigation  acts  708 

of  the  present  act  8  &  9  Vict  c  88.  709 

Cases  of  risks  held  to  be  illegal  under  the  navigation  acts, 

insurance  on  ship  sailing  from  a  foreign  port  without  a  due 
proportion  of  British  seamen,  and  without  a  certificate  of 
British  consul,   or  proof  of  facts    before  a  custom-house 
officer,  6  G.  4.  c.  109.  §  12.  &  18.  710 

voyage  of  ship  outwards  not  rendered  illegal  by  want  of  proper 
license  and  due  proportion  of  British  seamen  for  the  return 
voyage  7U 

construction  of  49  G.  3.  c  59.  as  to  importation  of  American 

goods  into  this  country  in  American  bottoms  711 

the  prohibitions  on  the  importation  of  enumerated  goods  apply 
only  to  the  very  goods  specified  in  the  act  711 

Former  colonial  policy  of  England  712 

remarks  on  the  effects  of  the  system  712 

present  law  regulating  our  colonial  trade,  8  &  9  Vict  c  93.         713 
insurances  ou  voyages  or  trade  contravening  the  monopolies  of 

the  Blast  India  and  South  Sea  Companies  713 

international  commercial  treaties  are  part  of  the  law  of  the  land  713 
all  insurances,  therefore,  on  risks  contravening  their  provisions 

are  void  713 

cases  illustrating  this  714 

principle  of  our  earlier  commercial  treaties  714 

reciprocity  system  715 

sources  of  information  as  to  our  commercial  treaties  with  foreign 

states  715 

voyages  not  necessarily  illegal,  unless  against  the  general  com- 
mercial policy  of  the  empire  715 
risk  not  render^  illegal  by  want  of  an  agreement  signed  by 

master  or  mariners  under  the  Merchant  Seamen's  act  715 

if  non-compliance  with  the  act  involve  unseaworthiness,  the 

policy  is  void  on  that  ground  71G 

where  the  act  infringed  is  part  of  the  general  conmiercial  policy 
of  the  realm,  the  voyage  is  illegal  and  the  policy  void, 
though  express  penalties  are  imposed  in  case  of  disobedience    716 

3.  Voyages  and  trading  illegal  by  contravention  of  the  convoy  acts,  orders 
in  council,  proclamation  of  embargo,  &c. 

origin  and  object  of  the  Convoy  acts  717 

Cases  on  the  construction  of  the  acts  717 — 721 

insurances  on  risks  contravening  the  provisions  of  these  acts  are 

void  721 
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Insurances  on  articles  contraband  of  war.     (See  Contraband  of  War) 
Insurances  on  voyages  or  trading  adventures  in  violation  of  blockade. 

(See  Blockade^  breach  of) 
Insurances  on  neutral  sjiips  engaged  in  privileged  colonial  or  coasting 
trade,  • 

all  insurances  to  protect  neutral  ships  engaged  in  privileged  trade 
of  the  enemy  are  void  747 

Insurance  of  enemy's  goods  on  board  neutral  ships,  and  neutral  goods 
on  board  enemy's  ships, 
free  ships  do  not  make  free  goods  748 

neutral  carrying  enemy's  goods  entitled,  on  seizure,  to  full  freight       748 
insurances  on  enemy's  goods  on  board  neutral  ships  cannot  be 

enforced  in  the  belligerent  courts  749 

aliter  in  those  of  the  neutral  749 

insurance  on  goods  of  other  neutral  owners  on  board  the  same  ship, 
but  not  covered  by  the  same  policy,  may  be  enforced  in  the 
belligerent  courts  749 

neutral  property  is  free  of  seizure  on  board  enemy's  merchant  ships      749 
not,  however,  on  board  armed  ships  of  the  enemy  750 

IMPLIED  CONDITION  THAT  SHIP  SHALL  BE  PROPERLY  DOCU- 
MENTED. Ship  must  be  furnished  with  all  proper  proofs  of  national 
character  i.  689 

what  proofs  of  national  character  'are  required  by  the  law  of  nations 

623—625 
she  must  also  have  all  documents  required  by  international  treaties  693 

but  not  such  as  are  only  required  by  private  ordinances  of  the  captor 

state  693 

where  ship  is  condemned  for  want  of  proper  documents,  the  underwriter 
must  show  that  they  were  required  either  by  the  law  of  nations  or 
international  treaties  693 

and  must  specify  by  what  treaties  they  are  made  requisite  693 

whether  ship  be  or  be  not  warranted  or  represented  neutral,  the  condition 

is  equally  implied  that  she  shall  be  properly  documented  689 

in  case  of  warranty  or  representation  the  underwriter  is  discharged  if 

she  sailed  without  them  626 

in  other  cases  only  if  she  be  seized  without  them  689 

in  order  to  discharge  the  underwriter,  by  breach  of  this  implied  con- 
dition, the  ship's  condemnation  must,  on  the  fieuie  of  it,  appear  to  have 
proceeded  on  the  want* of  proper  documents  691 

it  is  enough  if  this  can  be  inferred  from  the  whole  of  the  foreign 

sentence  taken  together  692 

a  neutral  ship  must  have  all  proper  documents  of  national  character, 
even  though  their  production  would  have  subjected  her  to  condemna- 
tion 692 
the  implied  condition  to  carry  proper  documents  stands  on  a  different 

ground  to  the  implied  warranty  of  seaworthiness  690 

and  consequently  its  breach  is  attended  with  different  results  690 

only  discharges  the  underwriter  in  cases  where  the  insurance  is  by,  or 
on  behalf  of,  the  shipowner  694,  695 

IMPLIED  WARRANTIES.    (See  Seaworthinesi) 

4   T 
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INDEMNITY  the  sole  object  of  the  contract  of  marine  insnrance  L  8 

completeness  of  depends  on  the  adequacy  of  the  sum  insured  to  corer 

the  value  of  the  property  at  risk  8 

nature  of  the  indemnity  practically  obtained  by  the  general  mode  of  in- 
surance adopted  in  this  country  10,  11.  dOO— 303 
the  policy  is  not  a  perfect  contract  of  indemnity  8. 11.  iL  1110 
proposed  mode  of  insurance  so  as  to  secure  for  the  assured  a  complete 

indemnity  against  average  loss  on  goods  iL  975—977 

in  valued  policies  on  ship  the  assured  may  recover  more  than  a  full 
indemnity  in  case  of  total  loss  iL  1105 — 1110 

•INDIAN  ISLANDS,  meaning  of  term  in  policy,  includes  the  Maoritios  L  78 

INDORSEE  AND  INDORSEE  OF  BILL  OF  LADING.  Indorse  of  bill 
of  lading  has  prima  facie  an  insurable  interest  in  goods  to  the  full 
extent  of  their  value  L  247 

but  where  the  indor^er  intends  thereby  only  tO  pass  a  limited  interest  in 
the  goods,  he  retains  an  insurable  interest  247.  258 

INLAND  NAVIGATION.    Settling  on  piles  in  an  artificial  inknd  navigation 

when  the  water  is  drawn  off  is  a  stranding  within  the  memorandum  iL  863 
goods  may  be  transported  by  inland  navigation  into  blockaded  port  with- 
out breach  of  neutrality  L  745 
INQUIRIES.    When  underwriter  bound  to  make  inquiries  as  to  the  meaning 

of  representation  i.  527,  528 

INSURANCE  BROKER.    (See  Broker) 
INSURANCE  COMPANIES.    Exclusive  right  of  the  two  old  companies  to 

insure,  as  partners,  on  a  joint  capital  i.  4.  81 

abolished  by  5  G.  4.  c.  114.  4.  81 

companies  formed  since  that  act  82 

mode  of  effecting  policies  with  public  companies  13.  83,  84 

in  the  United  States  the  bulk  of  marine  insurance  business  is  in  the  hands 

of  companies  81,  note  (c) 

here  it  is  chiefly  <^arried  on  by  private  underwriters  82 

clubs  or  associations  of  shipowners  for  mutual  assurance.     (See  Muhud 

Assurance)  85 

mode  of  proceeding  on  the  policy  against  the  two  old  companies  iL  1248 

their  power  to  plead  the  general  issue  by  statute  1248.  1288 

style  by  which  they  are  sued  1250 

mode  of  declaring  against  the  new  companies  1248 

precedents  of  declarations  referred  to  1250.  1254 

INSURED,  who  may  be.    (See  Alien  Enemies) 

how  described  in  policy.    (See  Description  of  Assured  in  Policy) 
INSURABLE  INTEREST. 

I.  Of  insurable  interest  generally, 
no  one  can  insure  without  having  an  insurable  interest  L  229 

meaning  of  the  words  *'  insurable  interest "  229 

what  constitutes  an  insurable  interest  229 

nature  of  insurable  interest  as  explained  by  Mr.  J.  Lawrenpe  in  Lucena 

r.  Crawfurd  230 

inchoate  rights  founded  on  titles  subsisting  at  the  time  of  loss,  and  expect- 
ancies coupled  with  present  existing  titles,  are  insurable  interests        230 
insurable  interest  in  freight  '  230 

insurable  interest  in  expected  profits  231 

insurable  interest  in  bottomry  and  respondentia  loans  231 
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the  expectation  of  an  expectation  is  not  an  insnrable  interest  231 

in  all  cases  it  must  be  alleged  and  proved  that  the  interest,  in  respect 

of  which  the  insurance  is  effected,  was  subsisting  at  tfie  time  of  loss      231 
but  it  need  not  be  subsisting  at  the  time  of  effecting  the  policy  232 

a  party  who  has  been  interested  during  the  risk,  but  has  parted  with 

his  interest  be/ore  the  loss  cannot  sue  on  the  policy  232 

aliter,  if  he  have  not  parted  with  his  interest  till  after  the  loss  232 

on  a  policy  "  lost  or  not  lost**  the  assured  may  recover  for  an  average 

loss,  though  not  interested  in  the  subject  of  insurance  till  after  it 

occurs  233 

defeasible  interest  gives  a  title  to  insure  233 

the  power  to  abandon  is  only  a  criterion  of  insurable  interest  in  those 

cases  where  the  subject  insured  is  capable  of  abandonment  233 

IL  Of  the  different  kinds  of  interest  that  give  a  title  to  insure, 

1.  Insurable  interest  in  freight, 

the  assured  must  have  a  title  to  the  ship  subsisting  at  the  time  of 

loss  235 

shipowners  not  properly  registered  cannot  recover  on  a  policy  on 

freight  236 

a  party  insuring  freight  must  have  an  inchoate  right  thereto  236 

what  necessary  to  give  an  insurable  interest  on  freight,  where  it 

is  payable  on  delivery  of  the  goods  237 

where  it  is  the  hire  of  the  ship  under  charter-party  237 

the  shipowner  has  an  insurable  interest,  qua  freight^  in  the  profit 

he  expects  to  make  by  carrying  his  own  goods  in  his  own  ship  238 
if  the  charterer  has  made  advances  in  part  payment  of  freight  he 

has  an  insurable  interest  therein,  qua  freight  238 

so  he  has  in  protecting  himself  against  liability  for  dead  freight       238 

2.  Insurable  interest  in  profits  and  commissions, 

some   probable  proof  must  be  given  that  profits  would  in  fact 

have  been  realised  238,  239 

formerly  considered  sufficient  to  show  the  generally  profitable 

nature  of  the  trade  on  which  the  goods  were  embarked  239 

latterly  the  English  courts  have  required  more  positive  proof  239 

in  the  United  States  proof  of  this  kind  is  not  required  239 

besides  a  probable  expectation  of  profit,  the  assured  must  also 
have  a  present  subsisting  title  to  the  subject-matter  out  of 
which  the  profits  are  expected  to  arise  239 

commissions  in  this  respect  stand  on  the  same  ground  as  profits 

241—243 

3.  Insurable  interest  in  bottomry  and  respondentia, 

nature  of  bottomry  loans  243 

lender  on  bottomry  has  an  insurable  interest  in  the  safety  of  the 

ship  243 

in  order  to  give  him  such  interest,  the  money  secured  by  the  bond 

must  be  made  to  depend  on  the  arrival  of  the  ship  243,  244 

the  borrower  on  bottomry  has  no  insurable  interest,  except  in  the 

surplus  243, 244 

nature  of  respondentia  loans  and  insurable  interest  thereon  245 

provisions  of  19  G.  3.  c.  37.  s.  5.  as  to  insurance  on  bottomry  and 

respondentia  loans  in  the  East  India  trade  245 
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4.  Insurable  interest  of  consignees,  ftcton,  or  agents.     (See  Om" 

signet  and  Consignor) 

5.  Insurable  interest  of  mortgagor  and  mortgagee, 

the  mortgagee  has  an  insurable  interest  in  respect  of  his  debt  251 

and  the  mortgagor  in  respect  of  his  eqoity  of  redempticm  251 

hence  mortgagee  to  whom  goods  have  been  consigned  may  insure 
the  legal  interest  on  his  own  account,  and  the  equitabie  interest  on 
account  of  his  principal  251 

mortgagee  of  ship  may,  e^en  since  the  registry  acts,  protect  his 
interest  in  the  ship  by  a  general  policy  252 

in  case  of  loss  he  can  only  avail  himself  of  the  proceeds  of  such 
policy  to  the  extent  of  the  mortgage  debt  252 

unless  it  appears  that  he  intended  to  cover  the  interest  of  the  mort- 
gagor also  252 

otherwise,  if  he  retains  the  surplus,  it  may  be  recovered  back  from 
him  by  the  underwriters  as  money  had  and  received  to  their  ose    252 

mortgagor  has  an  insurable  interest  in  the  mortgaged  property  to 
its  full  value  252 

so  has  the  indorser  of  a  bill  of  lading,  who  only  intends  to  pass 
thereby  a  limited  interest  in  the  consignment  253 

so  has  the  shipper  of  goods,  even  after  he  has  made  out  the  bill  of 
lading  and  invoice  in  the  name  of  a  party  who  has  advanced 
money  on  them  253 

creditor,  to  whom  goods  are  consigned  as  a  collateral  security,  has 
an  insurable  interest  in  them  to  the  amount  of  his  debt  253 

the  pledgee  of  the  bill  of  lading,  with  whom  a  policy,  effected  by 
the  consignees  in  their  own  names,  has  been  deposited  as  an 
additional  security  for  advances,  may  sue  on  such  policy  in  his 
own  name  253 

a  trustee  has  an  insurable  interest  to  the  full  value  of  the  trust  pro- 
perty 253 

6.  Insurable  interest  of  vendor  and  vendee, 

vendor  who  has  not  absolutely  parted  with  all  his  interest  before  the 
loss,  may  insure  in  respect  of  such  interest  as  he  retains  254 

vendee  in  whom,  by  terms  of  sale,  the  property  in  goods  is  not  to 
vest  tiU  arrival^  has  no  insurable  interest  therein  if  lost  bef(»e 
that  time  2^ 

query,  whether,  where  goods  are  stopped  m  transitu,  the  assignee  of 
insolvent  vendee  can  recover  on  a  policy  effected  by  the  vendee, 
on  his  own  account,  in  respect  of  loss  occurring  before  the  right 
to  stop  m  transitu  has  been  exercised  255,  256 

remarks  on  case  of  Clay  v,  Harrison  257 

specific  appropriation  by  vendor,  and  acceptance,  by  vendee  of  a 
particular  cargo,  vests  in  the  latter  an  insurable  interest  in  such 
cargo  257 

7.  Insurable  interest  of  shipowner  and  charterer,  in  ship,  freight,  &c 
shipowner  has  an  insurable  interest  in  ship,  even  though  hired  by 

a  charterer,  who  covenants,  in  case  of  loss,  to  pay  her  fiill  valne  258 

charterer  also  has  an  insurable  interest  in  the  same  case  258 
generally  speaking  the  shipowner  alone  has  an  insurable  interest  in 

freight  258 
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charterer  who  employs  ship  in  carrying  goods  on  fk-eight,  has  an 
insurable  interest  in  freight  258 

and  in  the  profit  arising  from  the  carriage  of  his  own  goods  in  his 
own  ship  259 

the  owner  who  sells  his  ship,  reserving  right  to  freight  for  the 
Toyage,  has  an  insurable  interest  in  such  freight  295 

charterer  has  an  insurable  interest  in  protecting  himself  against  loss 
by  dead  freight  259 

and  in  money  advanced  in  part  payment  of  freight  260 

but  can  only  itisure  this  interest  as  freight  where  it  distinctly  ap- 
pears on  the  &ce  of  the  charter-party  that  the  money  advanced 
is  in  part  payment  of  freight  260 

where  this  does  not  distinctly  appear,  the  advance  is  regarded  as  a 
mere  loan  by  the  charterer,  in  respect  of  which  he  has  no  in- 
surable interest  qu&  freight  261 

charterer  has  an  insurable  interest  in  payments  made  at  the  out- 
port  in  respect  of  port  charges  and  incidental  expenses  261 

quenff  whether  he  can  insure  this  as  freight  262 

8.  Insurable  interest  of  captors,  &c. 

the  officers  and  crew  of  a  ship  of  war  have  an  insurable  interest 
under  the  prize  acts,  in  a  prize  taken  flagrante  bello  by  the  sea 
and  land  forces  jointly,  even  without  a  grant  from  the  crown  262 

this  is  on  the  ground  that  they  have  a  right  vested  by  the  prize  acts    263 

they  have  not,  generally  speaking,  an  insurable  interest  on  the 
ground  of  a  mere  expectation  of  grant  from  the  crown,  coupled 
with  possession  263 

opinions  on  this  point  of  Lord  Mansfield,  Lord  Eldon,  Lord  ElUen- 
borough,  aud  C.  J.  Tindal  263,  264 

captors  in  possession  of  a  prize  have  an  insurable  interest,  because 
liable  to  pay  costs  and  charges  if  the  possession  have  been  im- 
properly taken  265 

case  of  the  Dutch  commissioners  (Lucena  v,  Crawfurd)  266 

judgment  of  the  Court  of  King's  Bench  267 

of  the  Exchequer  Chamber  267 

of  Mr.  J.  Lawrence  and  Lord  Eldon  in  the  House  of  Lords  268 

Lord  Eldon*s  definition  of  insurable  interest  269 

case  sent  down  for  new  trial  on  a  collateral  ground  269 

final  result  of  the  case  269 

is  adverse  to  all  claims  of  interest  founded  on  mere  contingent 
grants  firom  the  crown  269 

the  captors  of  a  ship  taken  not  as  prize  of  war,  but  merely  under  an 
order  in  council  to  detain  and  bring  into  port,  have  no  insurable 
interest,  in  their  own  right,  on  the  ground  of  an  expected  grant 
from  the  crown  270 

aliter,  where  the  ship  is  taken  as  prize  of  war,  and  the  captors  have 
a  right  under  the  prize  acts  271 

in  all  these  cases,  however,  an  insurable  interest  vests  in  the  crown 
immediately  on  the  ship*s  capture  272 

policy  effected  by  captors,  not  having  themselves  an  insurable  in- 
terest, may  enure  to  the  benefit  of  the  crown  by  subsequent 
adoption  272 
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such  adoption  will  be  good,  though  made  more  than  a  year  after 

subscription  of  policy  273 

express  ratification  by  the  crown  is  not  necessary  273 

expectation  of  grant  from  the  crown  can  only  giye  an  insurable 
interest  (if  at  all)  where  the  practice  of  making  such  grant  is 
uniform  and  invariable  274 

hence  the  owner  of  a  French  whaler  held  to  have  no  insurable 
interest  in  a  bounty  sometimes,  but  not  always,  granted  by  the 
French  government  274 

9.  Other  cases  of  insurable  interest, 
the  owner  of  the  cargo  has  no  insurable  interest  in  the  ship  274 

the  holder  of  a  bill,  drawn  by  the  captain  abroad  for  the  ship's  ex- 
penses,  may,  on  the  bill  being  dishonoured,  insure  the  amount 
for  his  own  benefit  275 

there  can  be  no  insurable  interest  in  bills  drawn  on  a  contingency    275 
the  master  who  buys  in  ship  and  cargo  has  no  insurable  interest 
therein,  unless  such  repurchase  be  ratified  by  those  whom  it  may 
concern  276 

the  shipper  of  goods  does  not  acquire  an  insurable  interest  in  ship 
by  defraying  the  expense  of  repairs  276 

INTEREST.  AVERMENT  OF.    (See  Declaration) 

INSURABLE  INTEREST,  PROOF  OF.     Proof  of  interest  in  ship  1326 

proof  of  acts  of  ownership  prima  facie  sufficient,  even  where  it  appears 

that  there  has  been  a  transfer  of  title  1326 

appointment  and  employment  of  captain  1326 

directing  the  loading  of  ship  and  paying  of  crew  1326 

ordering  stores  1327 

registry  or  certificate  need  never  be  produced  in  first  instance  1327 

but  if  produced,  and  plaintiff's  name  omitted,  it  is  conclusive  to  disprove 

interest  1327 

its  production,  however,  with  plaintiff^s  name  inserted,  is  not  even  prima 

facie  evidence  of  insurable  interest  without  proof  of  acts  of  ownership  1328 
entry  in  register  book,  stating  that  certificate  had  been  granted  on 
plaintiff's  affidavit,   is  not  good  secondary  evidence  of   insurable 
interest  1328 

broker  who  has  effected  insurance,  and  accounted  for  premiums  with 
his  principals,  cannot  set  up  the  register  against  their  claim  for  a  loss 
paid  to  him  as  agent  1328 

proof  of  insurable  interest  in  freight  1329 

proof  of  insurable  interest  in  goods  1329 

bill  of  lading,  effect  of,  in  evidence  1329 

where  limited  by  the  words  "  contents  unknown**  1329 

query,  whether  it  is  ever  per  se  conclusive  evidence  of  the  shipment  of 

the  goods  ,  1329 

payment  of  price  of  goods  as  proof  of  insurable  interest  1330 

a  copy,  kept  at  the  Custom  House,  of  the  searcher's  report  of  the  cargo 

is  admissible  in  evidence  to  prove  insurable  interest  in  the  goods  1330 

proof  of  insurable  interest  in  bottomry  I330 

respondentia  bond  no  proof  of  interest  in  goods,  except  by  usage  1330 

under  an  averment  of  interest  in  the  whole,  plaintiff  may  prove  an  in- 
terest in  part  1331 
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a  fortiori  proof  of  a  greater  interest  will  support  aYerment  of  a  smaller    1331 
in  open  policies  plaintiff  most  prove  the  insurable  value  of  his  interest 

at  the  beginning  of  the  risk  1331 

in  valued  policies  the  valuation  is  taken  as  the  insurable  value  of  the 

interest  1331 

effect  of  valuation  in  the  policy  as  an  admission  of  the  amount  of  in- 
surable interest  1332 
nature  of  proof  where  in  valued  policies  only  part  has  been  risked  and 
lost  1332 
proof  of  interest  in  parties  suing  on  the  policy, 
where  interest  is  not  averred  in  the  alternative,  it  must  still  be  proved 

as  laid  1333 

proof  of  interest  averred  in  a  firm  1333 

proof  that  interest  has  accrued  during  risk  and  at  time  of  loss  sufficient    1333 
or,  in  policies  **]ost  and  not  lost,"*  at  any  time  during  the  voyage  1333 

assignment  of  interest  in  thing   insured  before  loss  does  not  sustain 

allegation  of  interest  during  risk  and  until  loss  1333 

assignment  after  loss  inmiaterial  1333 

INTERMEDIATE  PORT,  stopping  at,  is  a  deviation,  without  leave  for  that 

purpose  in  the  policy  L  354,  355 

except  where  there  is  an  usage  so  to  do  354,  355 

INTERMEDIATE  VOYAGE,  sailing  on,  in  general  discharges  the  under- 
writer i.  355 
even  though  the  policy  contains  most  extensive  liberty  to  touch,  stay,  &c[376 
unless  entered  upon  in  furtherance  of  the  original  adventure  375 
or  in  accordance  with  the  general  course  of  trade  355 
as  in  the  Newfoundland  trade  355 
INVOICE  PRICE,  at  port  of  shipment,  the  true  standard  of  insurable  value 

in  open  policies  L  329 

IRON  WORK.    Thirds  generally  deducted  for  repair  of  iron  work  ii.  984 

but  not  for  replacing  anchors  984 

decay  of,  is  unseaworthiness  i.  677.  679 

JETTISON.     What  it  is  ii.  887 

goods  which,  if  jettisoned,  are  not  contributed  for  888 

deck  goods,  unless  where  so  carried  by  usage  of  trade  888 

of  which  underwriter  is  presumed  to  have  notice  888 

exposure  of  goods  in  lighters  to  lighten  or  float  ship  in  port  of  distress 

is  regarded  as  a  jettison  889 

not  so  where  this  is  done  at  port  of  destination  889 

damage  done  by  jettison  is  contributed  for  890 

so  is  freight  lost  in  goods  jettisoned  890 

JEWELS,  when  shipped  as  merchandise,  are  covered  under  a  general  policy 

"on  goods"  L  212 

and  contribute  in  general  average  iL  918 

aUter,  where  worn  or  carried  about  the  person  of  passengers  918 

valuation  of,  for  purposes  of  general  average  contribution,  when  packed 

as  articles  of  inferior  value  930 

JOINT  INSURANCE.     Where  parties  are  jointly  interested  in  the  thing 

insured,  their  interest  must  be  averred  as  joint  in  the  declaration      it  1268 
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where*  however,  the  policy  is  in  the  name  of  several,  hut  only  one  is  in- 
terested in  the  thing  insured,  the  action  may  be  in  his  name  alone  1268 
JURISDICTION  OF  COURTS.    The  superior  courts  of  law  are  the  proper 

tribunals  for  trying  actions  on  policies                                                  ii  1245 

their  jurisdiction  cannot  be  ousted  by  agreement  to  refer  to  arbitration  1245 

a/ater,  where  award  has  been  made,  or  reference  is  pending  1245 
courts  of  equity,  generally  speaking,  have  no  junsdiction  in  qoestiaiit 

of  insurance  1245 

but  in  cases  of  mistake  they  will  reform  the  policy  1245 

or  compel  trustee  to  permit  his  name  to  be  used  in  actions  on  the  policy  1245 

will  compel  disclosures  of  fact  1246 

or  order  policy  to  be  surrendered  and  cancelled  in  cases  of  fraud  1246 

when  they  will  grant  injunction  on  captain  1246 
courts  of  equity  have  no  peculiar  jurisdiction  in  cases  of  graeral  average 

contribution  1246 
where  policy  is  so  framed  that  an  action  at  law  will  not  lie  upon  it,  the 

proper  mode  of  proceeding  is  by  bill  in  Chancery  1247 
JURY,  PROVINCE  OF  COURT  AND.    Jury  are  sole  judges  of  the  question 

whether  a  given  ship  on  a  given  voyage  is  **  out  of  time**      L  543.  IL  1315 
the  general  question  of  the  materiality  of  a  concealment  is  for  the  jury 

L  543.  il  1314 
but  judge  ought  to  take  care  they  are  not  misled  by  the  evidence  1314 
and  court  will  send  back  case  for  new  trial  if  they  think  jury  have  de- 
cided wrongly  1314 
jury  are  proper  judges  of  the  question,  whether  the  master  in  selling 

acted  as  a  prudent  owner  would  if  uninsured  1316 
whether  notice  of  abandonment  has  been  given  in  proper  time  is  a  ques- 
tion for  the  court  1316 
seaworthiness  is  a  question  for  the  jury  1315 
questions  relating  to  mercantile  usages  are  for  the  jury  1313 
the  meaning  of  technical  and  doubtful  terms  is  for  the  jury  1314 
the  construction  of  the  policy  for  the  court  1314 
in  cases  of  deviation,  it  is  for  the  jury  to  say  what  is  the  legal  course  of 

the  voyage  1315 
for  the  court  to  decide  whether,  on  the  construction  of  the  policy,  there 

has  been  a  deviation  1315 

whether  notice,  in  fact,  of  blockade  has  been  given  is  for  the  jury  1315 

whether  implied  notice  is  for  the  court  1315 

extent  of  interest  intended  to  be  covered  by  the  policy  is  for  the  jury  1316 

so  whether  reasonable  skill  and  care  has  been  exercised  1316 

LABELS,  what  they  are  in  insurance  law  L  14 

practice  as  to  handing  about  to  underwriters  14 

are  not  available  in  evidence  in  this  country  for  want  of  stamp  49 

nor  do  they  constitute  a  binding  contract  of  insurance  49 

aliter,  in  the  United  States  49 
LADING  PORT,  OR  PORTS.     Risk  on  goods  only  commences  from  their 

loading  on  board  416 
under  policies  "  at  and  from"  only  attaches  on  goods  loaded  on  board  ai 
the  terminus  a  quo                                                                            418—420 


INDEX.  1433 

PAOB 

LADING  PORT,  OR  FORTS  —  (continued) 

except  where  the  policy,  on  the  fieu^e  of  it,  is  clearly  intended  to  protect 

goods  landed  elsewhere  420 

effect  of  the  words  ^  wheresoever  loaded  *'  420 

where  consistent  with  the  general  scope  of  the  policy,  all  places  at  which 

the  ship  has  liberty  to  touch  and  stay  may  be  regarded  as  loading  ports    423 
insurance  "  at  and  from  port  of  lading  "  means  a  single  place  448 

LA.ND  CARRIAGE,  RISK  OF,  may  be  covered  under  a  special  count  on  a  P 

policy  in  common  form  il.  843 

LAW  OF  NATIONS.  Neutrality  can  only  be  forfeited  by  breach  of  the  law 
of  nations,  not  by  violating  the  private  ordinances  of  a  belligerent 
state  i.  649 — 651 

condemnation  of  foreign  prize  court  is  only  a  forfeiture  of  neutrality 

when  it  proceeds  on  a  breach  of  the  law  of  nations  643 

of  risks  illegal  by  the  laws  of  nations  as  they  affect  belligerents  and 
neutrals  L  725—750 

LAWFUL  TRADE.    Insurance  of  ship  on  any  ** lawful  trade"  means  trade 

in  which  she  is  employed  by  her  owners  U.  825 

LEAKAGE  AND  BREAKAGE,  loss  by,  when  ordinary,  not  covered  by  the 

policy  ii.  759 

aliter,  when  extraordinary,  and  caused  by  the  labouring  and  pitching  of 

the  ship  759 

even  though  the  stowage  may  not  have  been  disturbed  759 

ordinary  amount  of  leakage  and  breakage  not  fixed  in  this  country  760 

but  is  so  in  the  United  States  and  in  France  760 

LEAK,  when  caused  by  violent  operation  of  peril  insured  against,  is  average    ii.  757 
otherwise  is  wear  and  tear  757 

LEAKINESS  arising,  without  adequate  cause,  soon  after  sailing,  presumptive 

proof  of  unseaworthiness  i.  675 — 678.  686 — 688 

LEE^SHORE,  loss  by  crowding  press  of  sail  to  avoid,  not  general  average       ii  896 
LEGHORN,  PORT  OF.     Risk  ends  on  certain  descriptions  of  goods  when 

landed  at  the  Lazaretto  i.  69 

LENDER  ON  BOTTOMRY  has  an  insurable  interest  in  the  safety  of  the  ship  L  243 
LETTERS  OF  MARQUE.     (See  Deviation  and  Change  of  Risk) 

carrying  letters  of  marque  without  leave  on  board  a  trading  ship  once 

held  to  discharge  the  underwriter  as  a  temptation  to  deviate  L  391 

aliter,  now  391 

a  merchant  ship  carrying  letters  of  marque  may  turn  out  of  her  course 

for  the  purpose  of  self-defence  392 

but  not  to  cruise  or  make  prizes  392 

she  may  attack  and  capture,  if  she  can  do  so  without  getting  out  of  her 

course  393 

can  she  alter  her  course  to  chase  a  strange  sail  393 

law  as  laid  down  by  Mr.  J.  Story  in  the  United  States  394 

she  may  delay  in  order  to  man  a  prize  justifiably  captured  394 

LIBERTY  TO  CARRY  LETTERS  OF  MARQUE,  TO  CRUISE,  etc 

clauses  giving  such  liberty  to  be  strictly  construed  L  395 

construction  of  clause  ^  with  or  without  letters  of  marque  **  395 

can  ship  under  such  clause  chase  f  395 

she  certainly  cannot  cruise  395 

liberty  to  **  chase,  capture,  and  man  prizes "  gives  no  liberty  to  carry 
them  into  port  396 
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LIBERTY  TO  CARRY  LETTERS  OF  MARQUE,  TO  CRUISE,  etc  — 

(continued) 

unless  such  port  be  in  the  regular  course  of  the  voyage  396 

liberty  **  to  capture,  man,  and  see  into  port"  gives  no  right  of  delaying  in 
port  till  prize  is  repaired  396 

liberty  "  to  cruise  on  the  other  side  of  Cape  Horn  **  gives  no  liberty  to 
cruise  on  this  side  396 

liberty  "  to  cruise  six  weeks  "  means  six  successive  weeks  395 

UBERTY  TO  TOUCH,  STAY,  AND  TRADE.    (See  Dematum  and  Change 
of  Bisk) 

construction  of  these  clauses  L  364 

the  precise  wording  of  the  clauses  not  so  much  attended  to  as  the  general 
scope  of  the  policy  364 

classes  under  which  the  cases  range  themselves  363 

Cases  where  the  question  is  wftat  ports  may  be  visited  365 

the  port  must  be  in  the  course  of  the  voyage,  and  the  object  for  which  it 
is  visited  within  the  scope  of  the  adventure  365 

a  liberty  to  touch  and  stay,  &c.,  in  general  only  confers  a  power  of  visit- 
ing such  ports  as  lie  in  the  direct  course  of  the  voyage  365 

this  is  especially  so  where  there  are  words  in  the  policy  favouring  this 
construction  365 

if,  however,  the  purpose  be  within  the  scope  of  the  adventure,  and  the 
words  of  the  policy  sufficiently  extensive,  the  ship  may  visit  ports 
that  lie  wide  of,  or  even  diametrically  opposite  to,  the  usual  coarse  of 
the  voyage  367,  368 

where  the  general  scope  of  the  adventure  is  to  trade,  ship  may  discharge 
and  take  in  goods,  though  the  deviation  clause  mentions  only  load' 
ing  ports  370 

or,  in  order  to  complete  her  cargo,  sail  to  and  take  in  goods  at  a  port 
lying  directly  out  of  the  usual  and  direct  course  of  the  voyage  insured    371 
Cases  where  the  question  is  for  what  purpose  the  port  was  visited, 

unless  the  purpose  for  which  the  port  was  visited  be  within  the  scope  of 
the  adventure,  it  will  be  a  deviation  to  visit  it,  though  within  the  limits 
of  the  voyage  insured  373 

delay  at  intermediate  port  to  take  in  cargo  not  contemplated  by  the  policy, 
whereby  ship  loses  convoy,  is  a  deviation  373 

so  putting  in  to  obtain  information  ybr  the  purposes  of  another  vogage  374 

so  stopping  to  deliver  goods  where  the  ship  had  only  liberty  to  had,  and 
the  policy  only  contemplated  a  loading  374 

however  extensive  the  language  of  the  clause,  the  ship  will  not  be  pro- 
tected by  it  on  a  distinct  voyage,  not  connected  with  that  insured    375,  376 

cases  where  ship  having  originally  put  into  an  authorized  port  for  a  jus- 
tifiable purpose,  trades  there  without  express  leave  so  to  do  737 

such  trading,  though  not  expressly  authorized  by  the  policy,  will  not 
amount  to  a  deviation,  unless  it  varies  the  risk  378 

this  principle  established  as  to  policies  on  ship  378 

as  to  policies  on  goods  379 

if,  however,  any  additional  delay  be  caused  by  such  trading,  it  is  a 
deviation  380 

even  where  the  delay  is  partly  for  a  purpose  connected  with  the  mun 
object  of  the  adventure  380 

o/iler,  if  no  additional  delay  is  caused  381 


INDEX.  1435 

PAGE 

LIBERTY  TO  TOUCH,  STAY,  AND  TRADE  -  (co«^««0 

summary  of  the  positions  established,  as  to  the  constmction  of  claofles 

giving  liberty  to  touch  and  stay  382 

LICENSE  TO  TRADE  WITH  THE  ENEMY.     The  licensing  system  of 

the  last  urar  L  731 

not  likely  to  recur  731 

construction  of  licenses  to  eiport  731,  732 

construction  of  licenses  to  import  733 

duration  of  licenses  733 

proof  of  licenses  "which  are  lost  734 

LICENSE  TO  SAIL  WITHOUT  CONVOY.   Want  of  license  to  saU  without 

convoy,  avoids  insurance  even  by  the  owner  of  gooda  i.  719 

cases  as  to  the  sufficiency  of  such  license  719,  720 

LIEN  OF  BROKER  ON  POLICY.     Policy,  when  effected,  is  the  property 

of  the  assured,  subject,  while  in  the  broker*s  hands,  to  his  lien  for  pre- 
miums, commissions,  &c.  139 
even  if  broker  parts  with  policy,  this  lien  revives  on  repossession  140 
where  broker  is  employed  directly,  by  the  assured  himself,  his  right  of 

lien  is  clear  140 

not  so  where  employed  by  an  agent  140 

in  this  case  the  rule  is,  that  the  broker  has  no  lien  as  against  his  immediate 

employer,  if  he  knew  him  to  be  only  acting  for  others  140 

aliteTf  when  he  neither  knew,  nor  can  be  presumed  to  have  known,  this  140, 141 
the  consignee  effecting  a  policy,  by  directions  of  his  consignor,  has  a  lien 

thereon  to  the  extent  of  his  balance  148 

and  may  enforce  this  lien  as  against  the  indorsee  of  the  bill  of  lading  142 

the  broker  who  has  effected  policy  for  consignee,  has  no  sub-lien  as 

against  him,  unless  ignorant  of  his  insuring  as  agent  142 

a  mere  depository  of  the  policy,  though  he  may  have  made  advances  on 

it,  has  no  lien  142 

LIGHTENING  THE  SHIP.     Goods  thrown  overboard  to  lighten  the  ship 

give  a  claim  to  general  average  contribution  ii.  888 

so  where  they  are  put  into  lighters  for  the  same  purpose  off  a  port  of 

distress         •  889 

not  so  where  this  is  merely  done  at  the  port  of  destination  889 

LIGHTERS.    Whenever,  by  usage  of  the  port,  goods  are  sent  from  ship  to  shore 

in  lighters,  risk  on  them  continues  till  landed  i.  429 

this  is  so  in  the  port  of  London  429 

risk  continues  on  cargo  while  being  run  ashore  in  launches  in  Spanish 

smuggling  trade  430 

or  in  shallops  in  West  India  plantation  trade  430 

so  the  river  navigation  from  Cronstadt  to  St  Pctersburgh,  &c.,  is  at  the 

risk  of  the  underwriters  430 

same  law  in  France  430 

but  assured  may  put  an  end  to  the  risk  by  taking  goods  on  board  his  own 

lighter  431 

or  by  otherwise  taking  them  into  his  own  care  and  possession  431 

LIGHTNING,  fire  caused  by,  is  a  loss  insured  against  under  the  word  "fire** 

in  our  common  policies  ii.  806 

LIMITATIONS,  STATUTE  OF,  in  cases  of  barratrous  seizure  and  sale  of 

ship,  the  statute  begins  to  run  not  from  the  time  of  seizure,  but  from 

the  time  of  sale  ii.  826 

plea  of  ii.  1300 
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LIQUORS,  loss  on,  by  ordinarj  leakage,  not  covered  by  the  policy  iL  759 

eJiter,  as  to  leakage  caused  by  the  violent  pitching  of  the  ship  in  a 

storm  759 

rale  in  United  States  and  France  as  to  leakage  760 

LLOYD'S,  meaning  of  the  term  i  4.  82 

origin,  progress,  and  present  organisation  of  Lloyd's  4,  5.  88 

managed  by  a  committee  and  chairman  5 

public  and  private  room  82 

mode  of  effecting  policies  at  Lloyd's  13, 14 

comparison  of  this  mode  of  transacting  business  with  that  resorted  to  m 

case  of  public  companies  84 

LLOYD'S  AGENTS,  their  office  and  appointment  83 

their  duty  to  forward  to  Lloyd's  marine  intelligence  fh>m  all  parts  of  the 

world  83 

their  duties  and  powers  defined  and  limited  by  printed  instructions  146 

a  Lloyd's  agent  cannot  make  up  or  sign  any  adjustment  of  loss  so  as  to 

bind  the  underwriters  146 

nor  accept  notice  of  abandonment  '  146 

LLOYD'S  LISTS  AND  LLOYD'S  BOOKS,  what  they  are,  and  how  kept         83 

admissibility  and  effect  of  in  evidence  ii.  1319 

as  proving  notice  to  underwriter  of  facts  contained  therein  1319 

have  been  admitted  to  prove  fact  of  capture  and  blockade  1319 

LLOYD'S  SHIPPING  REGISTER,  mode  in  which  it  is  prepared  ii.  1320 

admissibility  in  evidence  of  1320, 1321 

LLOYD'S  ENGLISH  AND  FOREIGN  LISTS.    Contents  of  Lloyd's  English 

lists  supposed  to  be  known  to  every  underwriter  L  562 

therefore  need  not  be  communicated  to  him  562 

aliter  of  Lloyd's  foreign  lists  562 

LLOYD'S,  USAGES  OF,  as  to  settlement  of  losses  in  account  between  broker 

and  underwriter  i.  74 

as  to  construction  of  warranty  to  be  free  of  mortality  and  jettison  73 

as  to  leakage  and  breakage  75.  ii.  759 

as  to  sum  recoverable  in  open  policies  on  freight  L  75 

LOADING  PORTS.     (See  Lading  PorU) 

LOG  BOOK,  as  a  proof  of  neutrality  1 624 

of  compliance  with  warranty  to  sail  with  convoy  iL  1326 

LONDON  ASSURANCE  COMPANY,  established  by  6  G.  1.  c.  18.  i.  81 

form  of  suing  in  covenant  or  debt  ii  1248 

power  to  plead  general  issue  by  statute  1248 

form  of  plea  since  Reg.  Gen.  Trin.  T.  1  Vict  1288 

form  of  memorandum  used  by  852.  note  (d) 

have  re-inserted  the  exception  *'  unless  stranded  **  852 

specify  rice  and  saltpetre  among  the  enumerated  articles  852 

LONDON,  PORT  OF,  limits  of,  for  ships  clearing  outwards  L  587 

usages  of,  as  to  shipping  goods  into  public  lighters  429,  430 

LOSSES  BY  THE  PERILS  INSURED  AGAINST. 

I.  Loss  by  the  perils  of  the  seas, 

what  is  included  under  the  words  perils  of  the  seas  iL  793 

foundering  at  sea  793 

presumptive  proof  of  from  ship's  not  being  heard  of  793 

periods  after  which  ship  shall  be  presumed  lost  fixed  in  foreign, 
but  not  in  English,  law  793 
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LOSSES  BY  THE  PERILS  INSURED  AGAINST  — (co»/m«erf) 

cases  showing  after  what  times  ship  shall  be  deemed  lost  in  English 

law  .  ^  794 

it  must  be  shown  that  ship  sailed  on  the  voyage  insored  794.  1335 

but  if  this  be  proved,  it  is  not  necessary  to  call  witnesses  from 

abroad  to  prove  she  never  arrived  794.  1335 

even  though  the  crew,  or  part  of  them,  may  have  been  saved,  they 

need  not  be  called  795 

shipwreck  is  a  clear  peril  of  the  sea  795 

different  kinds  of  shipwreck  as  they  affect  the  mode  in  which,  and 

the  amount  to  which,  the  assured  is  entitled  to  recover  795 

stranding  is  a  peril  of  the  sea  79$ 

the  word  **  stranding,"  in  the  common  memorandum,  has  a  peculiar 

meaning  796 

stranding  is  not  a  loss  by  the  perils  of  the  seas,  unless  it  takes  place 

in  the  usual  course  of  the  voyage  797 

damage  caused  to  ship  by  being  blown  over  in  a  graving  dock  while 

repairing,  is  not  a  loss  by  perils  of  the  seas  797 

the  ship  must  be  waterbome  at  the  time,  otherwise  the  loss  is  not 

by  perils  of  the  seas  797 

thus  damage  caused  by  8hip*s  being  bilged  while  on  a  beach  for 

repairs,  where  she  was  water-reached,  but  not  water*bome,  is  not 

a  loss  by  perils  of  the  seas  798 

even  though  the  casualty  be  caused  by  the  tide's  knocking  away 

the  shores  she  is  propped  up  with  798 

to  support  an  allegation  that  the  loss  was  by  perils  of  the  seas,  such 

perils  must  be  shown  to  be  its  proximate  cause  798 

ship  driven  on  enemy's  coast,  and  there  captured,  held  a  loss  by 

capture  79$ 

subsequent  total   loss  by  capture  takes  away  right  to  recover  a 

previous  average  loss  by  stranding  79g 

where,  however,  the  loss  by  the  stranding  is  in  itself  total,  it  may 

be  recovered  as  a  loss  by  perils  of  the  seas,  though  followed  by 

subsequent  capture  799 

loss  on  goods  sold  to  defray  expenses  of  repairing  ship,  is  not  loss 

by  perils  of  the  seas  799 

nor  in  this  country,  is  loss  assessed  to  make  good  the  damage  of  a 

collision  where  neither  party  is  proved  to  be  in  fault  800 

loss  remotely  occasioned  by  barratry,  but  proximately  by  perils  of 

the  seas,  is  recoverable  onder  the  latter  head  800 

a/t(er,  if  the  barratry  have  not  only  been  the  remote  occasion,  hot 

the  direct  conducing  cause  of  loss  800 

loss  by  shipping  seas,  &c,  caused  by  a  merchantman  being  taken 

in  tow  by  a  man-of-war,  is  either  a  loss  by  perils  of  the  sea,  or 

by  detention,  &c  801 

but  the  words  perils  of  the  seas  do  not  comprise  all  accidents  happen- 
ing to  ship  on  goods  at  sea  801 
when  loss  of  live  stock  is  a  loss  **  by  perils  of  the  teas,"  and  when 

•*  by  mortality  "  801 

damage  to  the  hull  by  **  worms"  is  generally  wear  and  tear,  and  not 

a  loss  by  perils  of  the  seas  802 

damage  by  rats  803 
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,/A'ST—{c«mtmued) 
,   ^<^  collision.  Lord  Sto^elVs 

\  dwe  different  cases 
.  >rside 
',JWf  ^^  ^  master  and  crew  of  the 

,,  jfcertain  on  nhicli  ride  the  &ult  lay,  query^ 
>^tgssed  on  each  ship  is  recoverable  as  a  loss  by 

,J^;'arists  on  this  point 
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"  %iV^^  insured  against 
Jj^  if  burnt  to  prevent  hostile  capture 
%^^  00  gaod»  not  liable  for  their  spontaneous  combustion 
^^v^^^l^^rvriters  on  ship  would  be 
V^^v«ied  by  negligence  of  master  and  crew  is  a  peril  insured 


;>^ 


1^^/^  7^  in  common  form  covers  risk  of  loss  by  fire  on  steamer  as 

^^tny  other  ship 
^  hf  hostile  capture,  and  belligerent  seisure, 
'^'ir^  capture  properly  is 
*  rftst  '^  lawful  capture 

jd  being  lawful  or  not  does  not  affect  the  underwriter's  liability 

cfoerally  speaking,  it  is  a  constmcti?e  total  loss 

the  property  is  not  changed  by  capture  until  condemnation 

what  is  requisite  to  make  condemnation  valid 

the  underwriter  is  liable  for  necessary  expenses  of  recovering 

captured  ship  as  salvage 
so  for  money  paid  by  way  of  compromise  to  prevent  condemnation 
former  practice  as  to  ransoming  British  ships 
nature  of  a  ransom  bill 

actions  on  ransom  bills  declared  illegal  at  common  law 
and  the  practice  prohibited  by  the  legislature 
ship  empowered,  after  recapture,  to  prosecute  her  original  voyage, 
risk  of  British  capture  cannot  be  insured  against  by  British  under- 
writers 
treaty  stipulations  as  to  restoration  of  prizes  made  after  peace  con- 
cluded 
seizure  after  preliminaries  of  peace  signed  is  not  a  capture,  but  an 
arrest  of  princes 
IV.  Ix>ss  by  arrests,  detentions,  embargoes,  &c. 

meaning  of  the  word  ^*peoj)le"  in  the  clause  **of  all  kings,  princes, 

and  people  *' 
what  an  arre/it  is  as  distinct  from  a  capture,  or  hostile  detention 
seizure  of  com  ship  by  the  cruisers  of  a  friendly  power  to  supply  a 

furnished  garrison,  is  an  arrest 
detention  of  ships  in  port  after  declaration  of  war,  and  carr\'ing  in 
neutral  ships  for  adjudication,  rather  resembles  capture  than  arrest 
of  embargoes,  what  an  embargo  is 

an  einburgo  laid  on  by  foreign  government  is  a  peril  insured  against, 
and  gives  the  assured  an  immediate  right  of  abandonment 
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BY  THE  PERILS  INSURED  AGAINST  — (coii/mii«0 
aliter,  it  seems,  where  the  assured  is  himself  a  subject  of  the  foreign 

goTemment  814 

embargo  or  detention  by  the  home  government  stands  on  the  same 

footing  as  an  embargo  by  a  foreign  power  814 

foreign  law  as  to  this  point  815 

detention  by  a  friendly  power,  where  cargo  is  taken  out  and  paid 

for,  and  ship  suffered  to  proceed,  is  not  within  the  policy  816 

French  law  as  to  this  point  816 

y.  Loss  by  pirates,  rovers,  and  thieves, 

loss  on  goods  by  a  mob  boarding  the  ship  is  a  loss  by  pirates  817 

simple  theft,  unaccompanied  by  violence  {/urtutn),  is  not  a  peril 

insured  against  817 

but  falls  on  the  owner  or  master  817 

robbery  (latrocinium),  when  committed  by  strangers,  is  a  peril  in- 
sured against  818 
held  in  United  States,  that  theft,  though  committed  by  the  crew, 

is  a  peril  insured  against  818 

plunder  of  goods  by  wreckers  is  a  peril  of  the  seas  818 

clause  in  Boston  policies  as  to  **  assailing  thieves  "  818 

VI.  Loss  by  barratry, 

1.  What  is  barratry  in  English  law, 

meaning  of  the  word  819 

trick  or  knavery  practised  by  the  master  against  his  owners, 
in  order  to  promote  his  oum  benefit  at  their  expense,  not 
essential  to  barratry  819 

any  gross  malversation  by  the  captain,  in  his  office,  is  bar- 
ratrous, though  without  fraud  820 
definition  of  barratry  820 
intent  to  injure  or  defVaud  owners  need  not  be  proved  where 

the  act  is,  on  the  fvuce  of  it,  illegal  or  criminally  negligent        821 
aliter,  where  it  is  not  so  821 

losses  arising  fVom  the  ignorance  or  mistake  of  the  captain  are 

not  barratrous,  unless  he  acted  against  his  better  judgment       821 
no  act  can  be  barratry  in  the  master  to  which  the  owners  are 
consenting  parties  822 

Cases  of  loss  by  barratry  822 

sailing  out  of  port  without  paying  port  dues  or  in  breach  of  an 

embargo  822 

breach  of  blockade  823 

if  clearly  shown  to  be  wilful  823 

resistance  to  right  of  search  or  attempt  at  rescue  823 

illegal  trading  without  instructions  firom  the  owners,  though 

with  a  view  to  their  benefit  823 

cruising  is  barratrous,  if  done  contrary  to  the  intention  and 

against  the  instructions  of  the  owners  824 

smuggling  on  the  voyage  is  barratry,  if  without  the  privity  of 

the  owners  825 

oiiter,  if  owner  have  been  grossly  negligent  in  not  repressing 

the  smuggling  824 

mutinously  carrying  the  ship  out  of  her  coarse,  or  purposely 
running  her  ashore,  is  barratry  824 
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loss  hj  coUisioHj  different  possible  cases  of  collision.  Lord  Sto^elKs 

enumeration  803 

liability  of  the  underwriter  in  these  different  cases 
where  there  is  no  fiiult  on  either  side  804 

where  the  fault  rests  entirely  with  the  master  and  crew  of  the 

other  vessel  804 

when  it  is  impossible  to  ascertain  on  which  side  the  &alt  lay,  gvery, 

whether  the  sum  assessed  on  each  ship  is  recoverable  as  a  loss  by 

periU  of  the  seas  805 

opinions  of  foreign  jurists  on  this  point  805 

IL  Loss  by  fire, 

accidental  fire  a  peril  insured  against  806 

so  where  ship  is  burnt  to  prevent  hostile  capture  806 

underwriters  on  goods  not  liable  for  their  spontaneous  combustion        806 
aemble :  underwriters  on  ship  would  be  806 

fire  occasioned  by  negligence  of  master  and  crew  is  a  peril  insured 

against  806 

a  policy  in  common  form  covers  risk  of  loss  by  fire  on  steamer  as 

on  any  other  ship  807 

III.  Loss  by  hostile  capture,  and  belligerent  seizure, 

what  capture  properly  is  807 

what  is  lawful  capture  808 

its  being  lawful  or  not  does  not  affect  the  underwriter's  liability  808 

generally  speaking,  it  is  a  constructi?e  total  loss  808 

the  property  is  not  changed  by  capture  until  condemnation  809 

what  is  requisite  to  make  condemnation  valid  809 

the  underwriter  is  liable  for  necessary  expenses  of  recovering 

captured  ship  as  salvage  809 

so  for  money  paid  by  way  of  compromise  to  prevent  condemnation      809 
former  practice  as  to  ransoming  British  ships  810 

nature  of  a  ransom  bill  810 

actions  on  ransom  bills  declared  illegal  at  common  law  810 

and  the  practice  prohibited  by  the  legislature  810 

ship  empowered,  after  recapture,  to  prosecute  her  original  voyage,       811 
risk  of  British  capture  cannot  be  insured  against  by  British  under- 
writers 811 
treaty  stipulations  as  to  restoration  of  prixes  made  after  peace  con- 
cluded 812 
seizure  after  preliminaries  of  peace  signed  is  not  a  capture,  but  an 
arrest  of  princes                                                                                   8 1 2 

IV.  Loss  by  arrests,  detentions,  embargoes,  &c. 

meaning  of  the  word  ** people"  in  the  clause  **  of  all  kings,  princes, 

and  people"  812 

what  an  arrest  is  as  distinct  from  a  capture,  or  hostile  detention  813 

seizure  of  com  ship  by  the  cruisers  of  a  friendly  power  to  supply  a 

famished  garrison,  is  an  arrest  813 

detention  of  ships  in  port  after  declaration  of  war,  and  carrymg  in 

neutral  ships  for  adjudication,  rather  resembles  capture  than  arrest  813 
of  embargoes,  what  an  embargo  is  813 

an  embargo  laid  on  by  foreign  government  is  a  peril  insured  against, 

and  gives  the  assured  an  immediate  right  of  abandonment  814 
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aUUr^  it  seems,  where  the  assured  is  himself  a  subject  of  the  foreign 

govemmeDt  i 

embargo  or  detention  by  the  home  government  stands  on  the  same 

footing  as  an  embargo  by  a  foreign  power 
foreign  law  as  to  this  point 
detention  by  a  friendly  power,  where  cargo  is  taken  out  and  paid 

for,  and  ship  suffered  to  proceed,  is  not  within  the  policy  i 

French  law  as  to  this  point 
y.  Loss  by  pirates,  rovers,  and  thieves, 

loss  on  goods  by  a  mob  boarding  the  ship  is  a  loss  by  pirates 
simple  theft,  unaccompanied  by  violence  (J'urtum),  is  not  a  peril 

insured  against 
but  falls  on  the  owner  or  master 

robbery  {latrocinium),  when  committed  by  strangers,  is  a  peril  in- 
sured against 
held  in  United  States,  that  theft,  though  committed  by  the  crew, 

is  a  peril  insured  against 
plunder  of  goods  by  wreckers  is  a  peril  of  the  seas 
clause  in  Boston  policies  as  to  "  assailing  thieves  *' 
VI.  Loss  by  barratry, 

1.  What  is  barratry  in  English  law, 
meaning  of  the  word 

trick  or  knavery  practised  by  the  master  against  his  owners, 
in  order  to  promote  his  own  ben^t  at  their  expense,   not 
essential  to  barratry 
any  gross  malversation  by  the  captain,  in  his  oflice,  is  bar- 
ratrous, though  without  firaud 
definition  of  barratry 
intent  to  injure  or  defVaud  owners  need  not  be  proved  where 

the  act  is,  on  the  fvuce  of  it,  illegal  or  crinunally  negligent 
aliter,  where  it  is  not  so 
losses  arising  fh>m  the  ignorance  or  mistake  of  the  captain  are 

not  barratrous,  unless  he  acted  against  his  better  judgment 
no  act  can  be  barratry  in  the  master  to  which  the  owners  are 
consenting  parties 
Cases  of  loss  by  barratry 

sailing  out  of  port  without  paying  port  dues  or  in  breach  of  an 

embargo 
breach  of  blockade 
if  clearly  shown  to  be  wilful 
resistance  to  right  of  search  or  attempt  at  rescue 
illegal  trading  without  instructions  firom  the  owners,  though 

with  a  view  to  their  benefit 
cruising  is  barratrous,  if  done  contrary  to  the  intention  and 

against  the  instructions  of  the  owners 
smuggling  on  the  voyage  is  barratry,  if  without  the  privity  of 

the  owners 
oiiter,  if  owner  have  been  grossly  negligent  in  not  repressing 

the  smuggling 
mutinously  carrying  the  ship  out  of  her  course,  or  purposely 
running  her  ashore,  is  barratry 
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so  fVaudulcntly  procuring  her  to  be  condemned  and  sold  826 

cutting  ship's  cable,  contrary  to  directions  of  pilot,  whereby 

she  drifts  on  rocks,  is  barratry  826 

even  non-feasance  may,  in  extreme  cases,  amount  to  barratry    827 
but  deviation,  though  from  gross  ignorance,  if  without  fraud, 

is  not  barratry  827 

nor  is  mistake  as  to  meaning  of  sailing  instructions  8:!7 

deviation  in  fraud  of  duty  to  owners,  and  without  their  know- 
ledge, is  barratry  828 
so  is  dropping  anchor,  and  going  ashore,  in  fVand  of  owners, 

for  captain's  own  private  purposes  828 

so  is  delay  for  unlawful  and  fraudulent  purposes  828 

deviation,  compelled  by  mutinous  violence  of  the  crew,  is  bar- 
ratry of  the  mariners,  but  not  of  the  master  829 
what  will  be  barratry  of  the  mariners  829 
loss  may  be  alleged  to  be  by  barratry  of  the  mariners,  though 
also  caused  by  prisoners  of  war  on  board  830 

2.  By  and  against  whom  barratry  may  be  committed  —  general 
owners  and  charterers, 

no  act  can  be  barratry  which  is  authorised  either  by  the  gene- 
ral owners  or  the  owners  for  the  voyage  830 

taking  ship  on  an  altered  voyage,  against  consent  of  the  mer- 
chant shipper,  but  by  directions  of  owner,  is  not  barratry         831 

nor  delivering  goods,  under  false  bills  of  lading,  by  owner's 
directions  831 

owners  of  ship,  having  chartered  her  for  the  voyage,  cannot 
recover  as  for  a  loss  by  barratry,  in  respect  of  acts  done  by 
charterer's  agents  832 

barratry  cannot  be  committed  by  a  master  who  is  proved  to  be 
part-owner  832 

master,  having  equitable  interest  in  the  ship,  cannot  commit 
barratry  833 

but  he  may  do  so,  although  supercargo  or  consignee  of  the 
goods  833 

when  charterers  are  to  be  considered  owners  in  relation  to 
barratry  833 

this  depends  on  the  construction  of  charter-party  833 

threefold  division  of  charter-parties  as  regards  the  dominion 
they  confer  on  the  charterer  834 

when  charterer  is  so  far  to  be  considered  owner  as  that  barratry 
can  be  committed  against  him  by  the  master  and  mariners 
with  the  privity  of  the  general  owner  836 

master's  putting  out  of  the  course  in  order  to  smuggle,  with 
privity  of  general  owner,  held  barratry  against  the  charterer 

ship  run  aground  by  the  master  and  general  owner  held  bar- 
ratry as  against  the  charterer  837 

3.  What  is  proof  of  an  allegation  of  loss  by  barratry, 

though  barratry  be  not  the  proximate  cause  of  loss,  but  only 
its  remote  occasion,  it  is  recoverable  under  a  count  for 
barratry  388 

where  the  loss  is  proximately  caused  by  perils  of  the  seas,  but 
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remotely  by  barratry,  it  may  be  recovered  either  as  a  loss 
by  perils  of  the  seas,  or  by  barratry  839 

so  where  proximately  caused  by  capture  839 

or  condemnation  as  enemy's  property  839 

but  sentence  of  condemnation  for  breach  of  blockade  is  no  con- 
clusive proof  of  barratry  839 
if  the  loss  be  merely  barratrous,  it  must  be  alleged  to  have 
been  by  barratry                                                                          840 
4.  Foreign  law  as  to  barratry, 

in  most  foreign  policies  the  word  has  the  same  sense  as  in  our 

own  840 

in  some  it  is  a  risk  expressly  excepted  840 

in  others  inserted  841 

in  some  countries  barratry  by  masters  appointed  by  the  assured 

cannot  be  insured  against  841 

present  law  of  France  as  to  barratry  841 

former  law  there  841 

VIL  Of  losses  within  the  general  clause  "all  other  losses  and  mis- 
fortunes, &c** 
this  clause  covers  other  cases  of  sea-damage,  &c.  of  the  like  kind 

with  those  specially  enumerated  842 

as  loss  of  one  British  ship  sunk  by  being  fired  into  by  another  842 

so  loss  of  goods  thrown  overboard  to  prevent  their  falling  into  the 

hands  of  the  enemy  842 

damage  to  ship  by  being  blown  overboard  in  a  graving  dock  843 

or  disabled  in  being  taken  out  of  dock  843 

loss  on  goods  in  the  course  of  being  conveyed  by  land  carriage  to 
their  port  of  loading  843 

yilL  Losses  recoverable  as  the  legal  consequence  of  the  perils  insured 
agabst, 

1.  Loss  by  salvage, 

what  salvage  is  845 

when  and  to  whom  payable  845 

who  are  to  contribute  to  the  payment  845 

in  respect  of  what  property  contribution  is  to  be  made  845 

who  is  to  contribute  in  respect  of  freight  in  course  of  being 

earned  when  salvage  service  is  done  845 

principles  on  which  amount  of  salvage  is  regulated  846 

judgment  of  Sir  J.  Nicholl  in  the  Salacia  846 

liability  of  underwriter  for  salvage :  principle  on   which  it 

depends  846 

salvage  losses  are  not  claimed  by  a  special  count  847 

on  recapture,  amount  of  salvage  must  be  ascertained  before  it 

can  be  recovered  84 

2.  lioss  by  charges  incurred  in  labouring  for  the  defence,  safeguard, 

&c.  of  the  thing  insured, 
these  charges  may  be  recovered  either  as  an  average  loss  or 
as  money  paid  to  the  use  of  the  underwriters  848 

3.  Loss  by  necessary  expenditures, 

necessary  expenditures  for  repair  of  ship  recoverable  as  a  direct 
consequence  of  sea-perils  848 

4z 
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expenses  of  endeayouring  to  procure  restoration  of  captured 

ship  849 

expenses  incurred  during  detention  by  embargo  849 

principle  on  which  such  expenses  are  or  are  not  recoverable        850 

LOSS,  PROOF  OF  — 

1.  Fact  of  loss  —  how  proved  ii.  1337 

protest  of  captain  is  not  legal  evidence  in  chief  of  this  fkct  1337 

what  is  proof  of  confiscation  1338 

presumptive  proof  of  loss  1338 

2.  Amount  of  loss — need  never  be  proved  where  loss  total  and  policy 
valued  1338 

proof  of  amount  of  loss  in  open  policies  1939 

in  case  of  total  loss  on  ship  1339 

in  case  of  average  loss  and  repairs  1339 

assured  may  recover  for  a  partial,  though  he  has  declared  for  a 

total,  loss  1339 
loss  by  salvage  may  be  recovered  without  being  specially  declared 

for  1339 

extent  of,  how  proved  1339 

where  no  proof  given,  nominal  damages  only  can  be  recovered  1339 

amount  of  loss  in  cases  of  double  insurance  1340 
in  cases  where  assured  has  effected  policy  to  protect  the  interests  of 

other  parties  as  well  as  his  own  1340 

interest  on  the  amount  of  loss  since  3  &  4  W.  4.  c  42.  1340 

interest  recoverable  on  bottomry  loans  1340 

3.  Proof  of  loss  as  alleged — variance, 

what  will  constitute  a  variance  since  the  New  Rules  1341 

instance  of  former  strictness  of  courts  as  to  variance  1341 

what  is  proof  of  an  allegation  of  loss  by  perils  of  the  seas  1342, 1343 

what  is  proof  of  loss  by  fire  1344 

what  is  proof  of  loss  by  capture  and  seizure  1344 

what  is  proof  of  loss  by  barratry  1344 

LOST  OR  NOT  LOST,  of  the  clause  "  lost  or  not  lost"  L  25 

reason  for  its  insertion  25 

not  strictly  necessary  in  all  cases  25 

as  where  assured  and  underwriters  are  both  ignorant  of  loss  when  policy 

effected  26 

under  this  clause  an  average  loss  may  be  recovered,  though  it  has  taken 

place  before  policy  effected,  or  interest  of  assured  commenced  26 

a  policy  with  the  clause  is  a  contract  of  indenmity  against  all  past  as  well 

as  future  losses  26 

if  loss  known,  at  time  of  effecting  policy,  to  assured  only,  it  will  not  be 
protected  by  the  policy  26 

LUGGAGE,  PASSENGER*S,  does  not  contribute  in  general  average  iL  919 

MANIFEST.     Omission  of  part  of  cargo  in  manifest,  vitiates  the  policy  i.  717 

expenses  caused  by  detention  of  goods  for  false  manifest,  give  no  claim 
against  underwriter  on  ship  ii.  791 

MARINE  INSURANCE,  definition  of  i.  2 

objects  of  marine  insurance  3 
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bosiness  of  marine  insarance,  as  carried  on  by  private  underwriters  and 

public  companies  4,  5 

utility  of  marine  insurance  5 

principle  on  which  the  whole  system  of  insurance  depends  6 

mode  of  calculating  the  required  premium  6,  7 

premium  stated  at  so  much  per  cent,  on  the  sum  insured  7 

principle  on  which  the  underwriter  contributes  to  make  good  losses  7 

of  the  indenmity  afforded  by  marine  insurance  8.  II 

to  prevent  the  assured  from  suffering  loss,  not  to  enable  him  to  make 

again,  is  the  aim  of  marine  insurance  8 

in  France  no  insurance  can  be  made  against  loss  of  future  freight  or 

expected  profit  9 

aiiter,  in  England  and  in  the  United  States  9 

whether  the  assured  receives  a  full  indemnity  for  his  loss  depends  on  the 

sofficiency  of  the  sum  insured  to  cover  the  whole  interest  9 

indispensable,  that  the  assured  should  have  an  interest  at  risk,  at  the 

moment  of  loss  1 1 

this,  the  main  distinction  between  contracts  of  marine  insurance,  and  mere 

wagers  on  the  issue  of  sea  ventures  12 

mode  in  which  the  business  of  marine  insurance  is  practically  conducted 

12—14 
mode  of  settlement  as  between  the  assured,  the  broker,  and  the  under- 
writer, by  the  usage  of  Lloyd's  15 
MARINE  INTELLIGENCE.     Query,  whether  articles  of  marine  intelligence 

in  the  public  papers  are  supposed  known  to  the  underwriter  i.  564 

held  to  be  so  in  United  States  when  contained  in  papers  regularly  taken 

and  filed  by  them  564 

mere  items  of  general  news  are  not  supposed  to  be  known  564 

MARINE  INTEREST,  where  money  raised  on  bottomry  to  repair  general 

average  losses  is  brought  into  contribution  ii.  917 

can  common  interest  be  recovered  upon? — sembh,  it  may  1340 

MARKET.  What  is  a  deviation  under  insurances  to  a  port  and  a  market?         L  359 

duration  of  risk  on  goods  so  insured  438 

fluctuation  of  markets  not  to  alter  the  amount  of  underwriter's 

liability  ii.  964,  965 

MARKET  PRICE,  at  port  of  destination,  how  made  up  ii.  964,  965 

MAST  cut  away,  to  save  ship  and  cargo,  is  general  average  loss  ii.  893 

so  if,  after  being  snapt,  or  sprung  by  the  wind,  it  is  cut  away  from  the 

rigging  894 

MASTER,  THE,  of  naming  the  master  in  the  policy  I  31 

of  changing  the  master  181 — 183 

(See  Changing  the  Master,  supra.) 
I.  Power  of  the  master  to  hypothecate  the  whole,  or  sell  part  of,  cargo 
for  the  sake  of  the  ship  183 

he  can  only  sell  part  when  all  other  means  fail  183 

and  then  only  in  order  to  enable  the  ship  to  pursue  her  original 

voyage  184 

he  can  only  sell  the  whole  in  cases  of  overbearing  necessity  184 

but  the  whole  may  be  hypothecated  184 

pow9r  of  the  master,  in  case  the  first  ship  is  disabled,  to  send  on  the 

cargo  in  another  184 

4  Z  2 
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he  may,  in  case  the  first  ship  is  disabled,  procare  another  to  take  on 
the  cargo  185 

and  the  shipowner  is  entitled  to  fall  freight,  if  the  goods  arrive  in 
such  substitated  ship  185 

▼here  it  is  clearly  for  the  interest  of  the  merchant  that  the  goods 
should  be  forwarded,  even  at  a  higher  freight,  the  master,  as  his 
agent,  ought  so  to  forward  them  18G 

if  the  goods  be  perishable,  and  no  ship  at  hand,  so  that  they  would 
be  spoiled  if  kept  till  forwarded,  the  master  may  sell  them  in  the 
port  of  distress  186, 187 

the  master,  in  fact,  in  these  cases,  has,  by  the  English  law,  a  dis- 
cretionary power  either  to  sell  or  to  transship  187 

the  law  in  France  and  the  United  States  makes  it  his  duty  as  well 
as  right  to  act,  in  such  cases,  for  the  best  interests  of  all  concerned    187 

statement  of  the  law  by  Mr.  Ch.  Kent  188 

2.  Power  of  the  master,  in  case  the'first  ship  is  disabled,  to  send  on  the 
cargo  in  another, 

where  the  master  has  sent  on  the  cargo  at  an  increased  freight,  can 
the  underwriters  on  goods  be  called  on  to  make  good  their  pro- 
portion of  such  increased  charge  188 
in  France  they  may                                                                                 188 
but  not  in  this  country  or  the  United  States :  sembU                             189 

3.  Power  of  master  to  sell  the  ship  or  the  whole  cargo, 

sale  of  ship  or  whole  of  cargo  by  master,  can  only  be  justified  in 

cases  of  the  most  extreme  emergency  189 

limitations  of  master's  power  to  sell  ship  190 

the  ship  must  be  reduced  to  such  a  state,  by  the  perils  insured 
'    against,  as  to  make  a  safe  termination  of  the  adventure,  as  to  her^ 

hopeless  190 

as  where  she  is  wrecked  to  pieces  190 

or  where,  even  though  her  timbers  still  hold  together,  she  is  yet, 

under  the  circumstances,  hopelessly  irreparable  191 

or  where  she  is  cast  away,  &c,  the  master  cannot  raise  funds,  or 

procure  materials  for  her  repair  191 

but  the  circumstances  must  be  such  as  to  leave  the  master  no  alter- 
native as  a  prudent  and  skilful  man  acting  hondfidt^  for  the  best 
interests  of  all  concerned  191 

a  mere  difficulty  in  procuring  funds  or  materials  will  not  justify  a 

sale  192 

if  it  be  clear  that  to  repair  the  ship  so  as  to  keep  the  sea  will  cost 

more  than  she  will  be  worth,  when  repaired,  this  will  justify  a  sale  192 
law  in  the  United  States  in  this  respect  193 

and  of  France  193,  194 

4.  Power  of  selling  the  whoU  cargo, 

like  that  of  selling  the  ship,  is  confined  to  cases  of  extreme  and 

urgent  necessity  195 

law  as  laid  down  by  Lord  Stowell  in  the  case  of  the  Gratitudine  195 

where  a  sea-damaged  cargo  in  a  port  of  distress  is  in  danger  of  perish- 
ing by  putrefaction,  if  not  sold,  the  master  has  a  right  to  sell  it         195 
whether  the  ship  be  disabled  or  not  195 

where  the  cargo  is  not  of  a  perishable  nature,  and  there  exist  means 


INDEX.  1445 

PAGE 

MASTER,  THE  — (continued) 

of  transshipment,  the  master  cannot  sell  it,  though  the  ship  be  dis- 
abled 196 
aliterf  where  there  are  no  means  of  transshipment                                  196 
where  sale  by  master  is  not  otherwise  justifiable,  it  will  not  be  ren- 
dered so  by  a  decree  of  the  Vice-admiralty  court  directing  it  196 
5.  Powers  and  duties  of  the  master  in  case  of  abandonment, 

in  cases  of  constructive  total  loss,  the  master  is  bound  to  make  every 
exertion  in  his  power  for  the  defence,  safeguard,  and  recovery  of 
the  property  insured  196 

in  all  that  he  does  within  the  scope  of  his  authority  while  so  em- 
ployed, he  will  be  regarded  as  agent  for  the  party  who  may 
ultimately  turn  out  to  be  concerned,  whether  tlie  assured  or  the 
underwriter  197 

MATE  cannot  insure  his  wages  i.  208 

East  India  ship  not  seaworthy  unless  she  have  on  board  a  mate  capable 
of  navigating  her  in  case  of  illness  or  death  of  captain  682,  683 

MATERIALITY  of  fact  concealed  is  a  question  for  the  jury  570 

quen/f  whether  in  forming  their  judgment  on  this  point  they  may  be  as- 
sisted by  evidence  of  brokers,  underwriters,  &c.  571 — 576 
so  materiality  of  representation  is  for  the  jury  519 
what  representations  are  material  (see  Representations)                       515 — 520 
MATERIALS,  OLD,  are  to  be  applied  towards  payment  of  the  new,  before 

deducting  thirds  :  semble  ii.  984 

funds  to  be  deducted,  not  from  value  of  new  materials  alone,  but  fh>m 
expense  both  of  labour  and  materials  984 

MAURITIUS,  THE,  in  commercial  language,  is  an  Indian  island  i  78 

MEMORANDUM  OR  WARRANTY  TO  BE  FREE  OF  AVERAGE. 

1.  Object  and  form  of  the  common  memorandum, 

reasons  for  its  introduction  into  policies  iL  851 

similar  clauses  contained  in  the  policies  of  all  states  852 

form  of  common  memorandum  in  use  at  Lloyd's  852 

form  as  employed  by  the  insurance  companies  852,  note  (a) 

2.  Construction  of  the  common  memorandum, 

what  articles  are  included  under  the  words  of  the  memorandum  853 

meaning  of  the  words  "  warranted  free  of  average  "  854 
as  to  memorandum  articles,  the  underwriter  insures  against  their 

total  loss  only  854 
what  amounts  to  such  a  loss  on  memorandum  articles  as  to  make 

the  underwriter  liable,  notwithstanding  tlie  clause  854 

cases  of  absolute  total  loss  855 

absolute  total  loss  of  part  855 

cases  of  constructive  total  loss  856 

meaning  of  the  words  ** unless  general"  856 

meaning  of  the  words  ^^  or  the  ship  he  strandetl "  857 

reason  of  introducing  them  857 
to  give  effect  to  these  words  it  need  not  be  shown  that  loss  was  the 

direct  result  of  the  stranding  858 
underwriter  is  liable,  though  stranding  take  place  in  one  part  of  the 

voyage,  and  the  loss  in  another  858 
but  it  must  take  place  while  the  memorandum  articles  are  still  at 

risk  859 
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it  must  be  a  strandiDg  of  the  ship  859 

general  meaning  of  the  whole  memorandom  859 

-what  is  a  stranding  within  the  meaning  of  the  memorandom  (see 
Stranding)  860—865 

3.  Adjustment  of  loss  under  clauses  warranted  free  of  average  under  five 

and  three  per  cent, 
how  the  required  per  centage  of  loss  is  to  be  made  op  865 

successive  average  losses  maj  be  added  together  to  make  ap  the 

required  per  centage  866 

but  general  and  particular  average  cannot  866 

expenses  incurred  in  saving  or  preserving  cargo  cannot  be  added  to 

make  up  the  amount  866 

nor  expenses  of  ascertaining  the  amount  of  loss  867 

4.  How  per  centage  to  be  calculated, 

on  account  at  risk  at  time  of  loss  867 

when  insured  in  gross,  on  the  whole  quantity  of  each  enumerated 

article  867 

on  goods  shipped  in  bulk,  on  the  whole  cargo  868 

unless  where  each  class  separately  valued  868 

where  merely  shipped  in  separate  packages,  without  separate  valu- 
ation, the  per  centage  is  calculated  on  the  whole  868 
clauses  inserted  to  prevent  this  mode  of  calculation  869 
effect  of  these  clauses                                                                              869 
where  damage  exceeds  required  per  centage  on  the  whole  amount 

as  well  as  on  the  separate  lots  870 

liberal  construction  where  these  clauses  not  inserted  870 

premium  and  costs  of  insurance  included  in  the  value  on  which  per 

centage  and  loss  to  be  calculated  870 

if  per  centage  exceed  required  amount,  underwriter  liable  for  the 
whole,  not  only  for  the  surplus  870 

MISREPRESENTATION.     (See  Representation) 
MISSING  SHIP.     When  ship  is  out  of  time  so  as  to  make  the  non-disclosure 

of  her  time  of  sailing  a  material  concealment  L  540 

cases  on  the  point  (see  Concealment)  541 — 551 

the  question  whether  a  ship  is  out  of  time  is  exclusively  for  the  jury  543 

when  assured  intended  not  to  insure  till  there  was  reason  to  suppose  the 

ship  missing,  this  ought  to  be  disclosed  550 

when  ship  which  has  not  been  heard  of  since  sailing  is  to  be  presumed 
lost  at  sea.    (See  Foundering  at  Sea)  iL  793 

MISTAKE  OR  MISCONDUCT  OF  CAPTAIN  AND  CREW,  if  com- 
petent  at  the  outset  of  the  voyage,  will  not  preclude  the  assured  fh>m 
recovering  for  loss  proximately  caused  by  the  perils  insured  against 

il  767—772 
where  loss  is  directly  referable  to  such  mistake  or  misconduct,  the  un- 
derwriter is  discharged  772 
as  where  ship  is  broken  up  in  consequence  of  negligence  in  not  repairing   772 
or  goods  are  damaged  in  consequence  of  captain's  overfilling  boiler  773 
MISTAKES  IN  POLICY.     A  mistake,  clearly  proved  to  be  such,  may  be 

altered  by  a  court  of  equity  without  consent  of  parties  i  51 
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but  a  court,  even  of  equit}*,  will  not  alter  the  policy  on  this  ground 
except  on  the  clearest  evidence  52 

and  courts  of  law  will  not  exercise  this  power  at  all  52 

a  mistake  made  in  declaring  interest,  or  name  of  ship,  may  however  be 
corrected,  in  a  clear  case,  even  by  a  court  of  law  53 

a  memorandum  correcting  a  mere  mistake  by  consent  of  parties  requires 
no  fresh  stamp  61,  62 

MOB,  com  seized  by,  is  a  loss  by  pirates  within  the  policy  ii.  817 

but  not  recoverable  as  a  detention  by  people  817.  1341 

MONEY  HAD  AND  RECEIVED  lies  to  recover  back  losses  improperly 

paid  ii  1241.  1310 

or  proceeds  of  salvage  improperly  withheld  1241.  1310 

MONEY  PAID.     Whether  it  lies  to  recover  premiums  at  suit  of  broker  L  137, 

138.  iL  1310 
MONOPOLIES  of  East  India  and  South  Sea  companies  abolished  i.  713 

reference  to  cases  decided  upon  them  713 

MOORED  IN  SAFETY.    What  constitutes  a  mooring  in  safety  I  451 

the  ship  must  have  been  for  twenty -four  hours  in  a  state  oi  physical  safety    451 

and  of  political  safety  452 

must  be  so  moored  as  to  have  an  opportunity  of  unloading  and  dis- 
charging 453 
MORTGAGEE  AND  MORTGAGOR,  insurable  interest  of 

the  mortgagee  has  an  insurable  interest  on  account  of  his  debt,  and  the 
mortgagor  in  respect  of  his  equity  of  redemption  L  251 

hence  factor,  to  whom  goods  have  been  mortgaged  by  his  foreign  prin- 
cipal, may  insure  the  legal  interest  on  his  own  account,  and  the 
equitable  interest  on  account  of  his  principal  251 

mortgagee  of  ship  may  protect  his  interest  by  policy  in  the  common  form    252 

in  case  of  loss,  though  he  may  recover  the  whole  amount  insured,  yet  he 
can  only  retain  so  much  as  is  sufficient  to  cover  his  mortgage  debt  252 

unless  he  can  prove  that  he  intended  to  insure  the  interest  of  the  mort- 
gagor also  252 

the  mortgagor  retains  an  insurable  interest  in  the  mortgaged  property 
to  its  full  value  252 

a  creditor  to  whom  goods  are  consigned  as  a  collateral  security  may 
insure  them  on  his  own  account  and  recover  to  the  amount  of  his  debt    252 

a  pledgee  of  the  bill  of  lading,  with  whom  a  policy  effected  by  the  con- 
signees, in  their  own  names,  has  been  deposited  as  a  collateral  security, 
may  sue  thereon  in  his  own  name  252 

MUSTER  ROLL,  what  it  is  i.  624 

is  important  as  a  proof  of  national  character  624 

MUTINOUS  CONDUCT.    Deviation  compelled  by  mutinous  violence  of  the 

crew  is  barratry  of  the  mariners  ii.  829 

and  does  not  discharge  the  underwriters  L  399 

mutinously  seizing  and  running  the  ship  ashore  is  barratry  of  the 
mariners  IL  830 

mutinous  seizure  and  subsequent  desertion  of  ship  is  a  ground  of  aban- 
donment 1070.  1073 

when  restoration  of  goods  after  such  seizure  and  desertion  does  not 
defeat  the  right  to  recover  as  for  a  total  loss  1117 
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MUTUAL   INSURANCE,   ASSOCIATIONS    FOR.    Orig^  of  clabs  or 

associations  of  shipowners  for  mutual  insurance  L  85 
in  these  cluhs  all  the  members  divide  losses,  each  entering  his  ship  for  a 

certain  amount  85 

the  members  of  such  associations  only  individually,  not  coUectivd^f  liable  85 

attempt  to  make  them  collectively  liable,  held  illegal  85 
not  necessary  to  state  on  the  policy  the  respective  sums  for  which  the 

members  severally  bind  themselves  85.  note  (k) 

advantages  and  disadvantages  of  insuring  with  such  associations  86 
where  committee  of  such  association  refused  to  adjust  at  request  of 

assured,  held  that  he  might  sue  on  policy  without  adjustment  86 

actions  by  and  against  members  of  mutual  insurance  associations          iL  1251 

precedents  of  declaration  in  such  action  1254 

NAME  OF  SHIP  IN  THE  POLICY.    Reason  why  the  ship  must  be  named 

in  the  policy  L  170 

error  in  name  unimportant,  if  underwriter  not  thereby  misled  170,  171 

a  misdescription  of  the  kind  of  skip,  if  fraudulent  and  the  underwriter 

misled  by  it,  would,  it  seems,  avoid  the  policy  171 

the  word  "  ship  "  means  properly  a  vessel  with  three  masts  and  of  large 

dimensions  172 

a  ship  intended  to  be  used  as  a  letter  of  marque  or  privateer  ought  to  be 

described  or  represented  accordingly  172 

NATIONAL  CHARACTER,  of  assured,  how  influenced  by  domicil.     (See 

Domicit)  L  92—104 

of  property,  how  affected  by  trade  :  as  by  keeping  up  a  trading  establish- 
ment in  a  hostile  country  104 — 107 
NATIONAL  CHARACTER,  PROOFS  OF.     Ship  must  have  on  board  aU 

proper  proofs  of  national  character  as  required  either  by  the  general 

law  of  nations  or  by  treaties  i.  625.  689 

but  not  those  merely  required  by  private  ordinances  of  the  captor  state  627. 693 
the  underwriter  must  show  by  what  international  treaty  the  documents 

for  want  of  which  the  ship  is  condemned  are  required  693 

if  ship  is  warranted  or  represented  neutral,  the  want  of  such  documents 

in  any  part  of  the  voyage  discharges  the  underwriter  626 

in  other  cases,  it  is  sufficient  if  she  have  such  documents  on  board  at  the 

time  of  seizure  689 

want  of  proper  documents  is  only  a  defence  when  the  insurance  is 

effected  by  the  shipowner  694,  695 

of  the  proofs  of  national  character  required  by  the  law  of  nations,  as  the 

flag,  passport,  register,  8cc.  623 625 

NAVIGATION  LAWS.     The  original  act  of  navigation  L  708 

its  subsequent  modifications  709 

present  navigation  laws  709 

risks  illegal  as  contravening  the  navigation  laws  709 

insurance  on  ship  sailing  from  foreign  port  without  a  due  complement 

of  British  seamen  under  6  G.  4.  c.  109.  ss.  12.  18.  709 

insurance  on  ship  outwards  not  rendered  illegal  by  contingent  violation 

of  navigation  acts  on  the  homeward  voyage  710,  711 

importation  of  American  goods  in  ships  American  built,  but  British 

owned  711 

importation  of  goods  not  specifically  enumerated  711 
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NECESSITY,  VOYAGE  OF,  mast  be  pursued  without  delay  and  by  the 

most  direct  course  L  390 

NEGLIGENCE  OF  MASTER  AND  CREW,  if  origioally  competent,  does 
not  discharge  underwriter  where  loss  proximately  caused  by  the  perils 
insured  against  iL  767 — 770 

cases  where  question  has  been  whether  negligence  in  fact  existed       770,  771 
negligence  of  master  and  crew,  where  not  originally  competent,  is  un- 
seaworthiness 772.  L  681 — 684 
where  the  loss  is  directly  caused  by  the  acts  or  misconduct  (not  amount- 
ing to  barratry)  of  the  master  and  crew,  the  underwriter  is  dis- 
charged ii.  772 
ship  broken  up  and  sold  owing  to  the  negligence  of  the  agents  of  the 

assured  in  not  repairing  772 

damage  by  bursting  of  boiler  pipe  owing  to  captain*s  having  filled  the 

boiler  OYemight  in  a  hard  frost  773 

failure  to  have  ship  properly  documented  773 

or  to  navigate  her  according  to  provisions  of  convoy  acts  773 

loss  arising  from  mere  error  in  judgment  of  master  is  at  charge  of  un- 
derwriters 774 
for  loss  from  bad  stowage,  or  rats,  the  underwriters  are  not  liable  774 
nor  for  loss  occasioned  by  theft  775 
or  by  defect  of  ship's  tackle  775 
nor  for  loss  on  goods  improperly  carried  on  deck  775 
(See  Owner*  8  Responsibility  for  Acts  or  Neglitjence  of  Master  and  Crew) 
NEGLIGENCE    OF    POLICY    BROKERS    AND    OTHER    AGENTS, 

ACTIONS  FOR.    Unpaid  agents  are  liable  for  gross  negligence        L  149 
what  is  gross  negligence  in  such  agents  149,  150 

they  are  bound  to  show  the  same  degree  of  skill  and  diligence  as  might 

fairly  have  been  expected  of  .their  pimcipals  152 

even  where  unpaid  agent  is  not  legally  compellable  to  act,  he  is  liable,  if 

he  does  act,  for  the  consequences  of  gross  negligence  .   150 

but  not  for  a  mere  non-feasance  150 

where  mercantile  correspondent  cannot  procure  insurance  on  the  terms 

directed,  he  should  give  prompt  notice  thereof  to  his  principals  151 

if,  instead,  he  insures  on  different  terms,  he  is  liable  for  the  consequences    151 
so  consignee  of  bill  of  lading,  if  he  accepts  it,  is  liable  for  the  conse- 
quences if  not  insuring  pursuant  to  the  directions  of  his  consignor  152 
qiuere,  whether  mercantile  correspondent,  under  directions  to  insure,  if 

he  fail  to  procure  insurance  atLloyd*8,  is  bound  to  seek  it  elsewhere         153 
or  to  go  far  beyond  the  limits  of  his  place  of  residence  153 

poiicy  brokers  are  liable,  unless  they  act  with  such  a  reasonable  degree 
of  skill  and  diligence  as  may  fairly  be  expected  of  persons  of  average 
capacity  in  their  profession,  under  similar  circumstances  153 

it  is  actionable  negligence  in  a  policy  broker  not  to  communicate  facts 

clearly  material,  e,g,  time  of  ship's  sailing  154 

aUter  of  facts  the  materiality  of  which  may  be  doubtful  154 

neglecting  to  procure  stamped  policy  in  due  time  from  an  insurance 

company  is  actionable  negligence  1 55 

80  failing  to  insert  in  policy  ordinary  clauses  necessary  for  ship's  pro- 
tection 155 
•0,  making  risk  on  goods  commence  at  terminus  a  quo^  when,  from  his 
instructions,  it  is  clear  they  were  loaded  elsewhere  155 
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bat  Don-insertion  of  occasional  and  less  ordinary  clauses  will  not  make 

broker  liable  in  the  absence  of  clear  and  explicit  instructions  156 

thus,  in  the  absence  of  such  instructions,  he  will  not  be  liable  for  insuring 

fruit  free  of  average  156 

nor  for  insuring  other  perishable  articles  with  a  company  which  omits 

the  clause  making  them  liable  for  average  loss  thereon  in  case  of 

stranding  1 57 

so,  if  broker  receive  no  express  instructions  to  abandon,  he  is  not  liable 

for  the  consequences  of  not  doing  so  157 

so,  in  the  absence  of  precise  instructions,  he  is  not  liable  for  not  insert- 
ing "  leave  to  carry  simulated  papers  "  157 
but  for  omitting,  in  the  face  of  express  instructions,  to  include  premiom 

and  costs  of  insurance  in  the  sum  insured,  he  is  liable  157 

he  may  be  liable,  not  only  for  failure  properly  to  effect  the  policy,  but 

also  for  negligence  in  not  collecting  and  paying  over  losses  163 

the  true  test  of  his  liability  is  in  all  cases  to  ask  whether  he  did  what  a 

policy  broker  of  average  capacity  might  fairly  be  expected  to  do 

under  the  circumstances  158 

can  other  brokers,  &c.  be  called  to  give  their  opinion  on  this  point  158 

decision  of  Court  of  King's  Bench  in  the  negative  in  Campbell  r. 

Rickards  158,  159 

of  Common  Pleas  in  the  affirmative  in  Chapman  v.  Walton  160 — 162 

the  latter  decision  preferable  162 

measure  of  damages  in  the  action  163 

nature  of  defence  162 

any  defence  is  open  to  the  agent  which  would  have  been  available  for 

the  underwriter  162 

NET  PROCEEDS,  comparison  of,  not  the  true  mode  of  adjusting  particular 

average  on  goods  iL  969 — 971 

NEDTR  ALITY.     Definition  of  neutral  state  L  734 

any  state  may  be  treated  as  neutral  by  either  belligerent,  long  after  it 

has  ceased  to  observe  a  strictly  neutral  conduct  735 

principal  duties  imposed  by  a  state  of  neutrality  735 

(See  Warranty  of  Neutrality) 
NEW  FOR  OLD.     Deduction  of  one  third  new  for  old  iL  979—987 

NEWS.    On  what  assured  may  give  notice  of  abandonment  iL  1053,  1054 

mere  items  of  general  news  need  not  be  disclosed  L  565 

NEWFOUNDLAND  TRADE,  usage  of;  not  to  land  outward  cargo  for  some 

months  after  arrival  outwards  L  67 

to  make  banking  and  intermediate  voyages  67 

duration  of  risk  on  outward  cargo  in  L  435 

inception  of  risk  on  ships  insured  for  the  homeward  voyage  **  at  and 

from  "  ports  in  Newfoundland  446 

NOMINAL  DAMAGES  only  can  be  recovered  where  no  proof  offered  of  the 

amount  of  loss  iL  1349 

NOTICE  OF  ABANDONMENT,  what  it  is  iL  992 

only  required  to  make  a  constructive  total  loss  998.  1053 

nugatory  in  cases  of  absolute  total  loss  998.  1001 

inoperative  and  inadmissible  in  cases  of  average  loss  99^ 
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distinction  between  right  to  recover  as  for  a  total  loss  and  right  to  give 
notice  of  abandonment  995.1053 

1.  On  what  kind  of  intelligence  assured  may  give  notice  of  abandonment  1053 

on  hearing  of  a  constructive  total  loss,  such  notice  may  be  given 
immediately  1054 

where  intelligence  turns  out  to  have  been  false,  notice  of  abandon- 
ment goes  for  nothing  1055 

true  effect  of  notice  of  abandonment  1055 

no  notice  of  abandonment  can  be  valid  unless  justified  by  existing 
facts  1055 

even  though  it  be  so,  it  does  not,  per  se,  give  the  right  to  recover  as 
for  a  total  loss,  unless  accepted  1056 

2.  Form  of  notice  of  abandonment, 

no  precise  form  required  ii.  1161 
need  not  even  be  in  writing  1161 

it  must  be  direct,  plain,  and  unequivocal  1161 

claim  for  total  loss  followed  by  payment  is  evidence  of  notice  of 

abandonment  1 1 62 

presumptive  proof  of  notice  in  the  United  States  1162 

the  grounds  of  abandonment  should  be  sent  with  the  notice  1 163 

no  deed  of  cession  requisite  to  complete  abandonment  1 163 

3.  Time  within  which  notice  of  abandonment  must  be  given, 

reasons  why  it  should  be  given  promptly  1163 

no  fixed  rule  as  to  the  time  11 64 

if  the  intelligence  is  certain,  and  the  disaster  clearly  such  as  gives 

the  right  to  abandon,  notice  ought  to  be  given  immediately  1164 

if  more  doubtful,  the  assured  has  more  time  for  giving  notice  1164 

delay  can  only  be  allowed  to  verify  the  intelligence,  or  ascertain  the 

real  natare  of  the  loss  .  1 165 

notice  ^re  days  after  ship  condemned  as  irreparable  held  too  late  1 165 
so  sixteen  days  after  result  of  final  survey  1 165 

it  must  be  shown  that  assured  had  full  means  of  being  informed  of 

the  real  facts  of  the  loss  1165 

notice  three  days  after  first  proved  receipt  of  the  real  facts  of  the 

loss  sufficient  in  case  of  sale  of  ship  abroad  1 166 

,  assured  must  give  notice  of  abandonment  immediately  on  hearing  of 

ship's  capture  or  detention  1 1 66 

nine  days  after  hearing  of  seizure  held  too  late  1 166 

in  the  United  States,  provided  peril  still  subsists,  and  is  operating 

on  the  property,  the  assured  may  wait  for  new  circumstances, 

which  are  the  direct  consequences  of  the  peril,  before  giving 

notice  1167 

the  rule  is  different  in  this  country  1 167 

case  of  Kelly  v.  Walton  seems  to  show  that  a  right  of  abandonment 

may  revive  according  to  the  American  rule  1 1 68 

but  this  is  opposed  to  other  English  authorities  1 168 

where  the  information  is  uncertain,  or  the  nature  of  the  casualty 

indecisive,  a  reasonable  time  should  be  allowed  for  giving  notice  1 169 
where  perishable  cargo  comes  into  port  sea-damaged  to  an  extent 

that  cannot  at  once  be  ascertained)  assured  may  wait  the  result  of 

a  final  survey  1 1 69 
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what  is  meant  by  electing  to  abandon  in  the  firtt  inskaice  a  sea- 
damaged  cargo  1170 

assured  cannot  li^  by  and  delay  giving  notice  of  abandonment  in 
order  to  ascertain  the  state  of  the  markets,  &c  1170 

notice,  given ybur  months  after  having  taken  to  proceeds  of  sale,  held 
too  late  1170 

notice  given  on  the  insolvency  of  a  party,  to  whom,  for  three  years 
after  loss,  assured  had  looked  for  payment,  held  too  late  1171 

labouring  for  a  month  after  submersion  of  ship  to  get  ap  sea-damaged 
wheat,  and  then  giving  notice  of  abandonment,  held  too  late  1171 

notice  not  given  iiM  five  weeks  after  notification  of  blockade  of  ship's 
port  of  destination,  held  too  late  1171 

• 

OIL,  leakage  of,  caused  by  the  violent  labouring  of  ship  at  sea,  is  a  loss  by 

perils  of  seas,  though  stowage  not  damaged  IL  759 

OLD  MATERIALS  to  be  applied  towards  payment  of  the  new  as  far  as  they 

will  go,  and  thirds  deducted  from  the  balance  ii.  984 

OPEN  POLICY.     Difference  between  valued  and  open  policies  L  303 

what  an  open  policy  is  324 

principles  on  which  amount  of  interest  is  estimated  on  325 

premium  must  be  covered  by  the  sum  insured,  in  order  to  an  indemnity  325 
practical  rule  for  ascertaining  the  sum  necessary  to  insure  so  as  to  cover 

the  risk  S25 

the  costs  of  insurance  must  also  be  covered  326 

charges  of  recovery  in  case  of  loss  are  also  sometimes  incladed  327 
these  rules  observed  even  where  provision  is  made  for  retoming  the 

premium  on  certain  specified  contingencies  327 

mode  of  adjustment  in  open  policies  in  cases  of  total  and  partial  loss  328 

mode  of  proving  the  amount  of  interest  at  risk  328 

insurable  value  of  ship  in  an  open  policy  328 

of  freight  328 

of  goods  328 
the  invoice  price  of  goods  at  the  port  of  shipment  is  the  true  measure  of 

their  insurable  value  in  open  policies  329 
mode  of  ascertaining  this  when  invoiced  in  the  currency  of  a  port  with 

which  there  is  no  current  rate  of  exchange  329 

where  there  is  a  current  rate  price  must  be  calculated  at  the  par  of  ex-  > 

change.:  semble  329 
insurable  value  of  goods  purchased  by  barter  330 
is  drawback  to  be  deducted  in  calculating  insurable  value  ?  330 
of  policies  in  which  the  amount  of  insurable  interest  fluctuates  at  dif- 
ferent periods  of  the  risk  331 
mode  of  adjustment  on  such  policies  331 
OPENING  THE  POLICY.     Meaning  of  the  term  opening  the  policy  as 

applied  to  valued  policies  i«  303 
erroneous  doctrine  as  to  meaning  of  opening  the  policy  304 
true  meaning  of  opening  the  policy  in  cases  of  average  loss  304 
fraud,  or  enormous  over-valuation,  are  the  only  cases  in  which  the  valu- 
ation will  be  set  aside  as  the  standard  of  indemnity  308,  309 
but  if  the  whole  of  the  interest  to  which  the  valuation  was  intended  to 
apply  has  not  been  at  risk,  the  policy  is  said  to  be  opened  311 
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and  the  assured  can  only  recover  such  proportion  of  the  valae  in  the 
policy  as  the  part  of  the  interest  actually  put  at  risk  bears  to  the  whole 
interest  as  valued  311 

OPINION,  EVIDENCE  OF.    As  to  the  materiality  o{  a  &ct  concealed  or  mis- 
represented L  519.  571.  573 
or  as  to  whether  a  policy  broker  showed  a  reasonable  degree  of  care, 

skill,  and  judgment,  in  the  exercise  of  his  business  L  158.  162 

admissible  in  a  question  of  seaworthiness  L  688 

OPORTO   TRADE,  usage  in  for  ships  to  complete  their  landing  outside 

the  bar  I  68 

ORDERS,  calling  twice  for,  at  same  port,  no  deviation  in  a  Baltic  risk  i.  369 

OYER  INSURANCE.    (See  Double  Insurance) 
OUT  AND  HOME.    A  voyage  out  and  home,  if  insured  at  a  single  premium, 

is  one  and  entire,  though  the  ship  may  make  many  passages  L  338 

and  touch  at  many  intermediate  ports  339 

hence,  if  a  ship  be  seaworthy  at  the  outset  of  such  risk,  that  is  enough  to 
satisfy  the  warranty  i.  656,  657 

OUTFIT,  in  whaling  voyages,  means  the  apparatus  for  taking  and  striking  fish  i.  214 
as  such  it  is  not  covered  by  a  general  insurance  on  "  goods  "  214 

nor  by  a  general  insurance  on  ^  skip"  217 

but  it  is  covered  by  an  insurance  on  ship  when,  as  in  common  voyages, 
it  means  the  ship*s  stores  and  provisions  217 

OWNER'S  RESPONSIBILITY,  LIMITATION  OF.  Owner  responsible 
ait  common  law  to  the  full  extent  for  all  damage  caused  by  acts  or 
negligence  of  master  and  crew  ii  775 

the  law  maritime  limited  his  responsibility  to  value  of  ship  and  freight       776 
different  acts  passed  in  this  country  to  limit  his  responsibility  776,  777 

result  of  English  legislation  on  the  point  777 

construction  of  the  acts  777 

mode  of  calculating  value  of  ship  777 

mode  of  calculating  value  of  freight  777 

fishing  stores  of  whaler  to  be  valued  as  part  of  the  ship  778 

the  acts  only  apply  to  registered  ships  778 

period  at  which  the  liability  of  owners  and  masters,  as  carriers  of  goods, 

begins  and  ends  778,  779 

master  and  owner  are  liable  for  loss  by  rats  and  thieves  774,  775 

PAROL    EVIDENCE,    ADMISSIBILITY   OF.     Principle  and  extent  to 

which  parol  evidence  is  admissible  to  explain  policies  ii.  1316 

only  admissible  to  explain  doubtful  terms  1317 

never  to  contradict  or  controul  the  plain  language  of  the  policy  1317 

(See  Usage t  Evidence  of) 
PARTIAL  LOSS,  as  distinct  from  total  il  954 

partial  loss  in  the  sense  of  total  loss  of  part  of  cargo.    (See  Total  Loss) 
*  PARTICULAR  AVERAGE,  general  doctrine  of, 

difference  between  particular  and  general  average  losses  iL  953 

definition  of  a  particular  average  loss  953 

adjustment  of  particular  average  953 

when  the  terms  "partial  loss"  and  ** particular  average"  should  re- 
spectively be  employed  954 
on  the  employment  and  meaning  of  the  term  average  losses  955 
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what  losses  are  particular  average  generally  955 

particalar  average  losses  on  ship  956 

expenses  of  repairs  956 

cost  of  replacing  goods  sold  956 
wages  and  provisions  during  repairs  and  detention  are  not  an  average 

loss  on  underwriters  on  ship  957 

expenses  caused  by  detention  of  cargo  957 

particular  average  losses  on  goods,  958 
loss  by  having  to  pay  freight  on  sea-damaged  goods  arriving  in  balk  is 

not  a  charge  on  underwriters  on  goods  9^ 

nor  by  having  to  pay  freight  pro  rata  958 

but  loss  of  freight  on  goods  necessarily  sold  in  port  of  distress  is  959 
and  semble :  so  are  extra  charges  of  transshipment  when  goods  are  sent  on 

for  merchant's  benefit  959 
partial  losses  and  charges  on  freight,  960 
the  word  **  average  "  inapplicable  to  freight  960 
loss  of  freight  on  part  of  cargo,  justifiably  sold  by  master  at  port  of  ship- 
ment, is  not  a  partial  loss  on  freight  961 
loss  where  only  freight  pro  ro/a  is  earned  962 
expenses  of  re-shipping  and  forwarding  cargo  962 
wages  and  provisions  during  detention  962 
extra  charges  of  transshipment  where  original  ship  disabled  963 
partial  loss  on  profits  963 
particular  average  adjustment  (See  Adjustment  of  Particular  Average) 
PARTIES  TO  THE  ACTIOS — Plaintiffs.     It  may  be  brought  either  in  the 

name  of  the  broker  who  effected  it,  or  of  the  party  interested  1249 
but  no  one  not  named  therein  can  sue  on  the  policy  unless  he  has  an 

interest  1249 
assignor  of  thing  insured,  who  has  assigned  his  interest  before  loss,  can 

only  sue  on  the  policy  as  trustee  1249 
on  policy  **  lost  or  not  lost,"  party  may  sue  for  loss  accruing  before  his 

interest  commenced  1250 
pledgee  of  goods,  who  is  also  depositary  of  policy,  may  sue  thereon,  if 

made  for  his  benefit  1250 

though  policy  made  by  two,  one  may  sue,  if  alone  interested  1250 
Defendants.    On  policies  by  private  underwriters  action  lies  against 

each  separately  1250 

in  actions  against  London  and  Royal  Exchange  Insurance  Companies  1250 

in  actions  brought  against  the  new  companies  1250 

in  actions  against  members  of  mutual  assurance  associations  1251 

PARTNERS  AND  PART  OWNERS.     A  partner  has  an  implied  authority  to 

bind  his  co-partners  by  insurance  i.  146 

but  2i part-owner  has  not  14$ 

even  though  he  be  ship's  husband  147 
if,  however,  the  other  part-owners  subsequently  approve  and  ratify  the 

insurance,  it  then  binds  them  14g 
PASSAGES  OF  SHIP.  One  entire  voyage  may  comprise  many  passages  1.338,339 
a  voyage  out  and  home,  insured  at  one  entire  premium,  comprises  the 

outward  and  the  homeward  passage                                                     338,  339 
when  a  ship,  so  insured,  is  still  on  her  first  voyage  ii.  979 9^2 
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PASS£NGER*S  LUGGAGE  does  not  contribute  in  general  average  ii.  919 

PASSPORT,  what  it  is  i.  623 

is  necessary  to  every  nentral  ship  623 

decisiye  of  national  character  623 

its  usoal  form  623 

distinction  between  a  passport  and  a  sea-letter  624 

PAYMENT  OF  PREMIUM.    As  between  broker  and  nnderwriter,  premium 

is  generally  passed  in  account,  and  not  paid  in  cash  L  109,  110 

is  conclusively  acknowledged  by  the  policy  as  between  the  underwriter 

and  the  assured  1 12 

except  in  cases  of  fraud  113 

PAYMENT  OF  MONEY  INTO  COURT.    When  it  b  advisable  for  the 

underwriter  to  pay  money  into  court  1302 

when  he  should  bring  in  the  premium  1302 

mode  of  pleading  1302 

its  effect  as  an  admission  of  liability,  1308 

lipoid  in  under  the  count  on  the  policy,  or  generally,  it  admits  the  policy 

as  declared  on  1303 

admits  it  to  have  been  duly  stamped  1303 

precludes  defendant  from  relying  on  a  yariance  between  the  statement 

and  the  proof  1303 

admits  interest  and  loss,  as  alleged  1303 

•   bat  where  loss,  as  alleged,  may  be  referred  to  several  causes,  it  does  not 

admit  any  particular  cause  of  loss  1304 

payment  into  court  on  the  special  count  precludes  defendant  from  going 

into  any  evidence  to  avoid  the  policy  tit  toto  1304 

as,  that  party  interested  was  not  named  in  the  policy  1304 

or  that  ship  was  unseaworthy,  or  action  prematurely  brought  1304 

payment  into  court  only  operates  as  an  admission  to  the  extent  of  the 

payment  1305 

what  it  admits  when  confined  to  the  common  counts  1306 

when  taking  money  out  of  court  acts  as  a  waiver  of  plaintiff's  claim  1306 

taking  subsequent  steps  in  the  cause  precludes  plaintiff  from  relying  on 

payment  as  an  admission  1306 

remedy  in  case  of  paying  money  into  court  by  mistake  on  a  special  count 

or  on  the  whole  declaration  1307 

PEAS  are  included  in  the  conmion  memorandum  under  the  word  "  com  '*        ii.  853 
PEOPLE,  meaning  of,  in  the  clause  enumerating  the  perils  insured  against      ii.  817 
seizure  of  a  com  ship  by  a  riotous  mob  is  not  a  detention  by  people, 

within  the  meaning  of  the  policy  iu  817.  1341 

PERILS  OF  THE  SEAS.     (See  Losses  by  Perils  insured  against) 

wherever  loss  has  been  proximately  caused  by  the  violent  action  of  the 

winds  and  waves,  it  may  be  alleged  as  loss  by  perils  of  the  seas,  though 

remotely  occasioned  by  the  acts  or  negligence  of  the  assured  iL  1273 

what  is  proof  of  an  allegation  of  loss  by  perils  of  the  seas  1343 — 1345 

PETTY  AVERAGES,  what  they  are  u.  988 

how  and  by  whom  paid  989 

PILOT.     When  want  of  pilot  is  imseaworthiness  i.  663 — 666.  685 

underwriter  liable  for  loss  proximately  caused  by  perils  of  the  sea,  though 

remotely  occasioned  by  entering  an  intermediate  port  without  a  pilot       664 
want  of  pilot  in  clearing  out  of  such  port  would  be  unseaworthiness  666 
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want  of  pilot  on  entering  port,  where  a  pilot  is  required  by  act  ofparHa- 

ment  is  unseaworthiness  664 

underwriter  not  discharged  by  pilot* s  being  an  unqualified  person,  if  cap- 
tain, bonafide^  thought  him  otherwise  '  666 
underwriter  liable  for  loss  occasioned  by  the  negligence  of  pilot  in  fiisten- 

ing  ship,  against  the  advice  of  master,  to  a  pier  head  iL  771 

captain  cutting  his  cables,  against  the  advice  of  pilot,  whereby  ship  drifts 

on  rocks,  is  barratry  iL  826 

PIRATES,  loss  by,  what  is  iL  817 

composition  with  gives  a  claim  to  contribution  iL  916 

PLEADING  SEVERAL  MATTERS.    What  pleas  may  stand  together  since 

the  New  Rules  in  an  action  on  the  policy  ii.  1307 

PLEAS.     New  Rules  of  Pleading  as  to  pleas  on  policies  of  insurance  iL  1S86 

1.  Operation  of  the  general  issue  since  the  New  Rules, 

non-assumpsit  denies  the  making  of  the  contract  as  alleged  in  the 

declaration  1287 

plea  denying  that  the  policy  **  was  caused  to  be  made  as  alleged  ** 

is  bad,  as  amounting  to  the  general  issue  1287 

so  a  plea  denying  that  parties  actually  effecting  the  policy  had  done 

so  «'  as  agents  for  the  plaintiff**  1288 

so  a  plea  denying  payment  of  the  premium  1288 

London  and  Royal  Exchange  Assurance  Companies  are  entitled  to 

plead  non  est  factum  and  nil  debet  by  statute  1288 

2.  Pleas  in  denial — Traverses, 

every  material  fact  alleged  in  the  declaration  must  be  formally  tra- 
versed, if  meant  to  be  disputed  1288 

denial  that  plaintiff  was  interested  at  time  of  loss  1289 

cases  in  which  denial  of  interest  as  alleged  is  the  proper  mode  of 
pleading  1289 

where  no  legal  interest  passed  to  plaintiff  in  goods  out  of  which 
profits  were  to  accrue  1289 

where  one  of  several  plaintiffs  has  assigned  away  his  interest  before 
loss  1289 

that  damage  to  goods  has  accrued  before  plaintiff  was  interested  is 
no  answer  on  a  policy  *'  lost  or  not  lost*'  1289 

denial  that  loss  took  place  as  alleged,  or  by  one  of  the  risks  insured 
against  1290 

evidence  that  loss  arose  from  negligent  loading  may  be  given  under 
a  traverse  that  it  was  caused  by  perils  of  the  seas  1290 

query^  whether  defence  that  loss  was  caused  by  unseaworihineMs  can 
be  given  under  a  traverse  that  it  was  caused  by  the  perils  insured 
against  1290 

denial  that  goods  were  loaded  on  b«ard  modo  et  forma  1291 

denial  that  they  were  loaded  on  board  for  the  voyage  1291 

useful  in  actions  on  freight  policies  1291 

denial  to  a  declaration  on  a  freight  policy  that  any  goods  were  con- 
tracted for  at  time  of  loss  1291 

denial  of  compliance  with  express  warranties  1292 

3.  Pleas  in  confession  and  avoidance, 

what  defences  must,  since  the  New  Rules,  be  pleaded  in  confessioD 
and  avoidance  1292 
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a.  Plea  of  unseaworthiness, 

if  unseaworthiness  arises  after  commencement  of  risk  it  is 
no  defence  1293 

query  whether  imseaworthiness,  owing  to  gross  negligence 
of  plaintiff  in  not  repairing  after  notice,  would  be  a  good 
plea — semblet  not  1293 

plea  that  loss  was  occasioned  by  unseaworthiness  arising 
from  the  wilful  (but  not  barratrous)  misconduct  of  the 
master  during  the  period  of  the  risk,  bad  non  obstante 
veredicto  1294 

plea  of  non-compliance  with  orders  of  managing  under- 
writers of  an  insurance  association,  whereby  ship  was 
unseaworthy  '    1294 

b.  Misrepresentation  and  concealment, 

substance  of  plea  where  defence  is  misrepresentation  1295 

where  it  is  concealment  1295 

reference  to  reports  for  forms  of  pleas  1295 

c.  Deviation  and  change  of  risk, 

form  of  plea  adapted  to  ordinary  case  of  deviation  1296 

plea  of  change  of  risk  by  delay  1296 

and  by  abandonment  of  the  original  voyage  1296 

change  of  risk  by  transshipment  1296 

by  sailing  on  a  different  voyage  1297 

d.  Non-inception,  or  termination  of  risk  before  loss, 

defence  that  policy  never  attached  must  be  pleaded  by  way 

of  traverse  1297 

such  plea  useful  in  policies  on  freight  1297 

defence  that  risk  has  terminated  before  loss  should  be  in 
confession  and  avoidance  1297 

e.  Illegality, 

illegality  of  voyage  or  trading  must  be  specially  pleaded  1297 

plea  of  non-compliance  with  the  Merchsmt  Seamen's  Act  1298 

and  with  the  Navigation  Act  1298 
/,  Usages  and  customs  of  Lloyd's, 

payment  by  settlement  in  account,  setting  out  usage  1298 
pleading  usage  not  to  pay  general  average  for  jettison  of 

goods  carried  on  deck  1298 
g.  Recovery  under  another  policy  to  the  full  amount  in  cases  of 

double  insurance  1299 

h.  Payment,  or  accord  and  satis&ction  by  settlement  in  account  1299 

t.   Statute  of  Limitations  1300 

j.   Tender  1300 
where  plaintiff  has  separate  demands  of  unequal  amount 
against  several  members  of  a  mutual  shipping  association, 
of  whom  defendant  is  one,  an  offer  of  the  whole  sum,  in 
fiill  of  all  demands,  will  not  sustain  a  plea  of  tender  of 

defendant's  share  1300 

k.  Setoff  1301 

when  underwriter  can  set  off  losses  1301 

/.    Plea  of  alien  enemy  1301 

m.  Plea  of  payment  of  money  into  court,  form  of  13Q|2 
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PLEDGEE  OF  THE  BILL  OF  LADING,  when  he  may  sue  on  soch  policy 

in  his  own  name  i.  253 

POLICY  OF  INSURANCE,  what  it  is  i  17 

L  Of  the  different  kinds  of  policies  17 

of  policies  on  interest  17 

all  policies  taken  to  he  on  interest  unless  the  contrary  ^>pear  on  the 

face  thereof  17 

of  wager  policies  17,  18 

of  valued  policies  18, 19 

of  open  policies  18,  19 

of  voyage  policies  19 

of  time  policies  19 

of  mixed  time  and  voyage  policies  19 

II.  Of  the  common  printed  form  of  policy  20 

expressions  of  the  judges  as  to  its  ahsurdity  20  note  (/) 

form  of  policy  in  hlank  21,  22 

this  form  adopted  with  very  little  variation  hy  the  different  com- 
panies 22 

III.  Of  the  usual  clauses  and  formal  requisites  of  the  policy  23 

1.  Names  of  the  assured  or  his  agent  23 
policies  must  not  he  in  hlank  23 
Stat.  28  G.  3.  c.  56.  23 
whose  names  may  he  inserted  under  the  provisions  of  this  statute  23 
what  names  are  generally  inserted  in  practice,  and  how  24,  25 

2.  Clause  **  lost  or  not  lott,** 

reason  for  its  insertion  25 

it  is  not  strictly  necessary  where  hoth  parties  ignorant  of  the  loss  at 

the  time  of  effecting  the  policy  26 

policy  not  executed  until  after  an  average  loss  had  taken  place  to 

the  knowledge  of  hoth  parties,  held  operative  hy  reason  of  this 

clause  26 

policy  with  the  clause  is  a  contract  of  indemnity  against  all  past 

as  well  as  future  losses  26 

if  loss  were  known  to  the  assured  only,  this  clause  will  not  extend 

the  policy  so  as  to  cover  it  26 

3.  Clause  describing  the  voyage  insured, 

the  voyage  in  the  policy  is  only  described  by  its  extreme  points  or 
termini  27 

the  course  of  the  navigation  is  never  in  terms  set  ont,  but  incorporated 
into  the  policy  by  usage  27 

distinction  between  insuring  "from"  and  '*  at  and  from"  a  place  27 

4.  Clause  describing  the  subject  insured, 

common  printed  clause  only  applicable  to  insurances  on  ship  and 

goods  28 

mode  of  adapting  it  to  insurances  on  other  interests  29 

5.  Name  of  the  ship, 

must  be  accurately  inserted  in  every  policy  30 

but  the  principle  is  nilfacit  error  nominis  cum  de  corpore  constat  30 

thus,  when  the  ship  is  not  known,  insurance  is  permitted  on  **  ship 
or  ships  **  30 

6.  Name  of  the  master, 

»  need  not  be  stated  with  the  same  strict  accuracy  as  that  of  the  ship      31 
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7.  Clause  describing  the  duration  of  the  risk, 

its  form  and  meaning  31 

the  mode  in  which  it  is  filled  up  varies  with  the  Tarying  eidgencies 
of  commerce  31 

8.  Liberties  to  touch  and  stay, 

if  not  inserted,  the  ship  can  only  patfoe  t|ie  most  direct  course 
between  the  termini  33 

9.  Valuation  clause, 

valuation  is,  by  the  terms  of  the  clause,  agreed  to  be  conclusive  as 
between  the  parties  to  the  policy  33 

description  of  the  subject  insured  is  sometimes  introduced  into  the 
valuation  clause  34 

10.  Enumeration  of  the  perils  insured  against  34 

11.  Clause  empowering  the  assured  to  labour  for  the  recovery  of  the 

property  insured  34 

reason  of  introducing  this  clause  35 

by  virtue  of  this  clause,  the  assured,  after  the  occurrence  of  any 

casualty,  may  do  his  utmost  for  the  recovery  thereof,  without 

impeaching  his  right  to  abandon  35 

and  not  only  may,  but  ought  so  to  do  35 

12.  Promise  of  the  underwriters,  and  acknowledgment  of  the  receipt 

of  premium, 

the  premium  is  always  supposed  to  have  been  paid  when  policy  sub- 
scribed— hence  the  policy  only  contains  the  promise  of  the  under- 
writers 36 

it  never  is  so  paid  in  practice,  but  is  generally  passed  in  account 
between  broker  and  underwriter  36 

still  the  acknowledgment  in  the  policy  of  the  receipt  of  the  premium 
binds  the  underwriter  36 

the  rate  or  per  centage  of  the  premium  must  be  expressed  in  the 
policy  36 

13.  Memorandum  clause, 

its  object  to  exempt  underwriters  from  liability  for  partial  loss  by 

sea-damage  on  perishable  articles  36 

forms  of  the  memorandum  37 

its  construction  and  meaning  37 

14.  Subscription, 

policies  are  signed  or  «tt6-scribed  by  the  underwriters  only,  thence 

so  called  38 

mode  in  which  the  amount  required  to  be  insured  is  filled  up  by  the 

subscriptions  of  different  underwriters  38 

the  amount  of  each  subscription  must  be  specified  38 

in  a  policy  of  mutual  assurance,  aliterf  if  the  gross  aggregate  appears 

on  the  face  of  the  policy  38 

each  subscription  makes  a  fresh  contract,  for  each  underwriter  only 

pays  upon  the  amount  of  his  particular  subscription  38 

15.  Date, 

hence  the  date  is  inserted,  not  in  the  body  of  the  policy,  but  in  the 
subscription  39 

the  day,  month,  and  year  of  each  subscription  must  be  accurately 
inserted  therein  39 
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16.  Stamp, 

every  policy  must  be  on  stamped  paper  and  signed  39 

it  cannot  legally  be  stamped  afterwards  39 

17.  Express  warranties  and  other  occasional  clauses  40 
form  and  mode  of  insertion  41 
may  be  written  either  at  foot  or  nmrgin,  or  transversely  41 

18.  Implied  conditions  and  terms  contained  in  the  policy  41 
implied  warranty  of  seaworthiness  42 
ixnplied  condition  not  to  deviate             '  42 
all  generally  known  mercantile  usages  are  supposed  to  be  incorpo- 
rated with  the  contract  42 

19.  Of  the  policy  as  effected  by  the  stamp  acts.    (See  Staaq>  Acts) 
POLICY  BROKER.    (See  5roAer) 

PORT»  meaning  of  the  word  i.  77,  78.  42 

when  used  to  describe  the  terminus  a  quo  L  446.  448 

insurance  from  a  named  port  on  goods  426 

PORT  OR  PORTS,  insurance  from  on  ship  L  447 

PORT  OF  LADING,  insurance  from  on  ship,  construction  L  448 

insurance  from,  on  goods,  construction  427 

PORT  OF  DISCHARGE,  insurance  to,  on  ship,  construction  462 

PORT  OR  PORTS  OF  DISCHARGE,  insurance  to,  on  ship,  construction  462 

insurance  to  last  or  final  port  of  discharge  <m  ship  463,  464 

same  on  goods  438,  439 

PORT  AND  MARKET,  insurance  to,  on  goods  I  438 

PORTS,  ORDER  OF  VISITING.     (See  Deviation)  i.  356.  359 

PREMIUM.  Principle  on  which  the  premium  is  calculated  so  as  to  re- 
munerate the  underwriter  L  7 
generally  fixed  and  quoted  at  so  much  per  cent  on  the  amount  insured  7 
it  forms  part  of  the  insurable  value  10 
payment  of  in  account  as  between  broker  and  underwriter  14,  15 
actions  for  premiums,  and  right  to  set  off  premiums  against  losses.    (See 

Broker) 
return  of  premium.     (See  Betum  of  Premium) 

PRESUMPTIVE  PROOF  that  ship  was  unseaworthy  at  commencement  of 

risk  L  686.  ii.  1345 

that  ship  was  lost  by  foundering  iL  793.  795 

nature  of  the  presumptive  proof  1335,  1336 

PRIVATEERS,  insurances  on,  are  exempted  from  the  operation  of  the  19  G.  2. 

c.  37.  against  wager  policies  L  283 

reasons  of  this  284 

PRIZE,  what  it  is  iL  807 

insurable  interest  in  prices.    CSee  Insurable  Interest  of  Captors  and  Prize 
Agents)  i.  262_272 

PRIZE,  COURTS  OF.     (See  Foreign  Judgments  in  questions  of  Prize) 

PRIZE  COURTS,  SENTENCES  OF.     (See  Ibid) 

PROCEEDS  of  salvage,  after  total  loss  paid,  is  money  had  and  received  by  the 

underwriter  ii.  1027 

and  recoverable  by  him  as  such  without  notice  of  abandonment    iL  1185. 1242 
insurance  on  proceeds,  what  is  covered  by  L  322 

construction  of  policy  on  goods  outwards,  and  their  proceeds  home  428 

PROCURATION,  effecting  and  signing  policies  by.  (See  Agents  and  Evidence) 


INDEX.  1461 

PROOF  OF  LOSS.    (See  Zom,  Proof  of) 
PROOF  OF  INTEREST.     (See  IntereaU  Proof  of) 
PROOF  OF  MAKING  POLICY.    (See  Evidence) 
PROOF  OF  SUBSCRIBING  POLICY.    (See  Evidence) 

PRO  RATA  freight.     When  freight  is  earned  pro  rata  ii.  1140 

if  freight  is  earned  pro  rata  before  the  casualty,  sembky  it  does  not  yest 

in  the  abandonee  of  the  ship  1150 

where  only  freight  pro  rata  is  earned,  semble  this  may  be  adjusted  as  a 
salvage  loss  on  freight  962.  988 

PROFITS,  a  lawful  subject  of  insurance  in  this  country  i.  204 

reasons  of  this  as  given  by  Mr.  J.  Lawrence  204 

may  be  insured  either  in  valued  or  open  policies  205 

the  assured  must  in  all  cases  show  that  some  profits  would,  in  all  proba- 
bility, have  been  made  205.  238 — 240 
and  that  he  was  interested  in  the  goods  out  of  which  the  profits  were  to 

arise  at  the  time  of  loss  205.  238 — 242 

profits  must  always  be  insured  nominatim,  and  cannot  in  this  country  be 

covered  by  a  general  policy  **  on  goods"  222 

mode  of  adapting  a  policy  in  the  common  form  to  an  insurance  **  on 

profits"  222 

total  loss  on  profits  ii.  1050 

there  can  be  no  constructive  totalloss  on  1051 

PROHIBITED  GOODS,  goods  the  import  or  export  of  which  is  prohibited 

by  8  &  9  Vic.  c.  86.  s.  48.  (last  Custom's  act)  L  704 

prohibitions  on  importation  of  goods  enumerated  in  the  navigation  acts 

711,712 
goods  the  exportation  or  importation  of  which  is  prohibited  by  orders 
in  council,  &c.  721 — 724 

PROTEST  of  master  is  not  legal  evidence  in  chief  ii.  1337 

cannot  be  produced  to  disprove  grounds  of  condemnation  in  a  foreign 

prize  court  1338 

may  be  produced  to  contradict  master's  testimony  at  trial  1337 

should  be  drawn  up  by  master  as  soon  as  possible  after  a  general  average 
loss  885 

PROVENDER  OF  LIVE  STOCK  not  included  in  general  designation  of 

*'  goods,"  for  it  is  not  merchandise  L  215 

PROVISIONS,  SHIP'S,  not  included  under  the  general  description  of  "goods"  L  213 

even  though  the  ship  carries  nothing  but  passengers  213 

for  they  are  not  "  merces  "  213 

provisions  and  stores  are  included  in  general  insurance  "on  ship"  217 

PURCHASE  BY  MASTER  of  ship,  after  capture  or  illegal  condenmation, 

effect  of  ii.  1078 

if  ship  restored  before  action  brought,  the  loss  is  not  constructively 

total,  but  only  average  1079 

that  which  is  recoverable  being  the  cost  of  the  repairs  and  the  purchase 

money  1079 

effect  of  purchase  by  master  in  cases  of  abandonment  1191 

where  there  is  no  abandonment  1 191 

the  underwriters  may  accept  or  repudiate  the  acts  of  the  master  1 193 

QUARANTINE.    Expenses  of  ordinary  quarantine  not  general  average         iL  914 
come  under  the  head  of  petty  average  989 
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ship  ordered  into  quarantine  within  the  limits  of  the  port  of  London,  and 
*  there  burnt,  held  not  to  have  been  moored  twenty-fbur  boors  in  good 

safety  L  453 

QUESTIONS  BY  UNDERWRITER.  False  representation,  made  in  answer 
to  questions  by  underwriter,  avoids  policy,  though  relating  to  fiiets 
about  which  do  representation  need  be  made  L518 

so  if  underwriter  calls  for  information  as  to  fiicts  which  need  not  be  dis- 
closed, their  concealment  will  be  fatal  567 

RATIFICATION.    A  principle  of  universal  application  in  the  law  of  agency  L  147 

hence,  though  one  part-owner  cannot  bind  his  fellows  by  insurance,  yet, 
if  they  subsequently  approve  and  ratify  it,  it  binds  them  148 

so,  though  captors  of  a  prize  have  no  original  implied  authority  to  insure 
for  the  crown,  yet  if  the  crown  subsequently  adopts  the  insurance,  it 
is  rendered  valid  148 

so,  where  policy  signed  by  clerk  of  broker  is  afterwards  adopted  by  un- 
derwriter, this  precludes  any  objection  to  the  efficacy  of  such  signature    145 

so,  where  insurance  had  been  procured  on  behalf  of  a  foreign  merchant 
by  his  clerk,  without  his  authority,  it  binds  him  by  subsequent  ratifi- 
cation 148 

so  where  the  general  agents  of  a  merchant  abroad  effected  an  insurance, 
without  his  directions,  his  subsequent  ratification  was  held  to  make 
them  *'  persons  receiving  the  order  to  insure  "  within  the  meaning  of 
28  G.  3.  c.  56.  167, 168 

in  order  that  ratification  should  be  equivalent  to  an  original  authority,  it 
must  be  given  with  knowledge  168, 169 

and  indeed  implies  previous  knowledge  of  the  thing  ratified  iL  1322 

but  the  length  of  time  that  has  elapsed  between  the  insurance  and  the 
ratification  thereof  is  unimportant  1322 

RATS,  damage  done  to  hull  of  ship  by,  is  wear  and  tear  iL  756 

and  not  loss  by  perils  of  the  seas  803 

RECIPROCITY  TREATIES,  principle  and  origin  of  I  715 

RECOVERY  BACK  OF  LOSSES  IMPROPERLY  PAID.     Loss  paid  under 

circumstances  of  fraud,  &c.  may  be  recovered  back  ii  1241 

such  action  cannot  be  miuntained  against  a  broker  who  has  paid  the  loss 
over  1241 

o/tfer,  if  he  has  only  passed  it  in  account  1241 

nor  will  it  lie  at  the  suit  of  the  underwriter,  where  he  might  have  known 
the  ground  of  defence  at  the  time  of  payment  1241 

if  otherwise,  it  will,  though  loss  paid  under  legal  compulsion  1242 

REGISTER,  SHIP'S.     Shipowner  must  be  properly  registered  in  order  to 

recover  on  freight  policy  L  236 

need  not  be  produced,  in  the  first  instance,  to  prove  plaintifTs  insurable 
interest  iL  1327 

but  if  produced,  and  plaintiff's  name  omitted,  it  is  conclusive  to  disprove 
such  interest  1327 

its  production,  however,  with  plaintiff's  name  inserted  is  not  even  prmA 
facie  evidence  of  Insurable  interest  without  proof  of  acts  of  ownership    1328  . 

what  is  not  good  secondary  evidence  of  1328  • 

RE-INSURANCE.     What  re-insurance  is  L  286 

the  object  of  it  *  286 
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reasons  of  its  prohibition  in  this  country  286 

prohibitory  clause,  19  G.  2.  c.  37.  s.  4.  287 

extends  to  re-insurance  on  foreign  ships  287 

in  this  country  re-insurance,  in  the  proper  sense,  is  practically  un- 
known 287 
foreign  law  as  to  re-insurance  288 
Emerigon's  definition  288 
the  contract  of  re-insurance  is  totally  distinct  from  the  original  in- 
surance 288 
in  order  to  recover  against  the  re-insurer,  the  same  evidence  is  required 

as  in  actions  on  the  original  policy  288 

the  whole  amount  of  the  original  insurance  may  be  recovered  against 
the  original  insurer,  except  in  France,  where  the  premium  and  costs  of 
the  first  insurance  are  deducted  288 

the  defence  to  actions,  on  the  second  policy  is  the  same  as  on  the  first         289 
the  re-assured  need  not  abandon  in  cases  of  constructive  total  loss  289 

amount  recoverable  against  the  re-insurer  includes  costs  of  justifiably 

defending  the  action  on  the  original  policy  289 

Re-insurance,  or  rather  new  insurance,  in  case  of  the  underwriter's  in- 
solvency, 291 
modem  French  law  and  practice  on  this  point                                      291 
law  and  practice  in  England  291 
practice  in  bankruptcy  as  to  proof  under  the  fiat  where  parties,  ia- 
terested  are  not  within  the  United  Kingdom                                       291 
Insuring  the  solvency  of  the  underwriter, 

has  never  been  practised  in  this  country  289 

where  the  same  object  is  attained  by  the  practice  of  emplc^ring^ 

brokers  del  credere  290 

present  French  law  on  the  point  290 

REliEDY  OVER  by  the  broker  against  the  assured  for  premiums  and  losses 

paid  by  mistake  i.  137.  139 

by  underwriter  against  broker  for  foul  losses  iL  1241 

RENDEZVOUS,  place  of^  for  convoy,  what  it  is,  and  rules  as  to  sailing  from 

i.  606,  607 
REPAIRS.    Expense  of  repairing  sea-damage  to  ship  is  particular  average     ii.  956 
mode  of  adjusting  this  average  979 

rule  and  practice  aiB  to  deduction  of  one  third  new  for  old  979.  984 

extra  cost  of  repairing  at  port  of  necessity  is  a  charge  on  the  under- 
writer 986 
cost  of  temporary  repairs  at  port  of  distress,  added  to  subsequent  perma- 
nent repairs,  make  up  the  expense  to  be  adjusted                                     985 
adyustment  of  loss,  by  sale  of  goods,  to  repair  ship                                      986 
cost  of  repairing  partial  loss  actually  sustained  before  total  loss  incurred 

may  be  added  thereto  986.  1193.  1195 

bat  not  the  estimated  cost  of  repairs  never  in  fiict  made  986.  1 194 

such  repairs  can  only  be  recovered  for  when  prudently  and  property 

made  1196 

cannot  be  recovered  for  in  France  in  addition  to  a  total  loss  1198 

^  cost  of  repairing  sea-damage  is  not  general  average  906 

cost  of  repairing  part  of  ship  sacrificed,  or  damage  voluntarily  incurred 

for  the  general  benefit,  is  general  average  907 
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in  the  United  States  the  cost  of  such  repairs  in  the  port  of  distress  as  are 
only  necessary  to  set  on  the  ship  in  her  voyage,  are  general  average, 
however  incurred  907 

sembk,  in  this  country  the  cost  of  repairs  gives  no  claim  to  contribution, 

unless  the  damage  be  itself  a  general  average  loss  909 

what  those  repairs  are,  tbe  estimated  cost  of  which  is  compared  to  the 

ship's  value  when  repaired,  in  order  to  make  a  constructive  total  loss    1098 
they  need  not  be  such  as  to  enable  the  ship  to  take  on  her  original  cargo, 

only  to  keep  the  sea  1094.  1099 

their  cost  must  be  estimated  with  reference  to  all  circumstances  at  the 

place  and  time  1110 

partial  repairs  at  place  of  casualty  may  be  added  to  subsequent  complete 

repairs  in  estimating  the  cost  1110 

so  also  the  expense  of  extricating  the  ship  fh>m  the  peril  1101 

one  third  new  for  old  is  not  to  be  deducted  for  the  purposes  of  this  com- 
parison 1101 
REPLICATION  DE  INJURIA  is  allowed  in  actions  on  policies  1309 
burden  of  proof  on  the  issue  raised  by  replying  de  injuria  to  a  plea  of 
concealment                                                                                574,  575.  1309 
REPORT  OF  SURVEYORS  as  to  ship's  seaworthiness                             L  687, 688 
skilled  witnesses  may  be  asked  whether,  in  their  opinion,  the  ship  was 
seaworthy  on  the  facts  stated  in  surveyor's  report  688 
REPORTS,  DOUBTFUL,  touching  material  facts,  should  be  disclosed             L  555 
edtteTf  if  they  have  no  apparent  bearing  on  the  risk                                      555 
REPRESENTATION.    General  principles  on  which  misrepresentation  and 

concealment  avoid  contracts  i.  487 

if  actually  fraudulent,  they  avoid  all  contracts  alike  487 

whether  actually  fraudulent,  or  only  proceeding  from  ignorance,  mistake, 

or  negligence,  they  avoid  contracts  of  insurance  488 

reason  of  this  488 

I.  Representations  as  distinguished  from  warranties:  ground  on  which 

misrepresentation  avoids  the  policy  489 

definition  of  a  representation  489 

division  of  representations  into,  1.  Positive  Representations  ;  2.  Re- 
presentations of  Belief  or  Information  489 
representations  may  be  either  oral  or  written                                        490 
distinction  inform  between  a  representation  and  a  warranty                490 
the  latter  is  always  inserted  on  the  &ce  of  the  policy,  the  former 

never  490 

even  though  wrapped  up  in  or  wafered  to  the  policy,  it  is  but  si  re- 
presentation, and  no  warranty  490 
though,  if  inserted  on  the  face  of  the  policy,  it  would  have  been  a 

warranty  490 

di£ference  in  effect  between  a  representation  and  a  warranty ;  a  war- 
ranty requires  a  literal  compliance,  a  representation  only  a  sub- 
atantial  one  491 

what  are  material  facts  and  material  representations  492 

falsity  of  warranty  avoids  the  policy^  whether  material  or  not ;  aUter 

of  representations  492 

statements  relating  to  the  risk  may  be  construed  as  representa- 
tions, though  written  on  the  face,  of  the  policy  492 
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cases  of  implied  representations  493 

of  the  ground  on  which  misrepresentation  avoids  the  policy  494 

(ictual  fraud  not  necessary  494 

misrepresentation  by  agent  without  any  fraud  on  the  part  of  the  assured 

avoids  the  policy  495 

does  misrepresentation  avoid  the  policy  on  the  ground  of  constructive 

fraud,  or  the  breach  of  a  condition  precedent  ?  496 

theory  of  Mr.  Duer  496 

state  of  the  question  497 

English  doctrine  498 

doubts  of  Lord  Tenterden  as  to  the  wisdom  of  allowing  parol  evidence 

of  representation  to  controul  the  policy  498 

continental  law  as  to  representations  preferable  to  our  own  498 

within  what  limits  parol  evidence  of  representations  is  admissible  in 

English  law  499 

the  terms  of  a  representation  may  be  proved  by  parol  evidence  whenever 

not  inconsistent  with  the  policy  499 

but  not  for  the  purpose  of  contradicting  the  policy  499 

in  cases  of  actual  fraud  misrepresentation  will  avoid  the  policy,  without 

any  inquiry  as  to  its  being  material  to  the  risks  500 

a  statement  made  as  true,  without  any  inquiry  into  its  truth  or  fidsehood, 

shall,  if  false,  be  deemed  fhiudulent  501 

in  order  to  avoid  the  policy,  the  loss  need  not  be  connected  with  the  mis- 
representation 501 
in  cases  where  there  is  no  actual  fraud  the  assured  is  entitled  to  a  return 

of  premium  :  aliter  where  there  is  501 

division  of  positive  representations  into  affirmative  and  promissory  502 

not  a  substantial  distinction  502 

representations,  though  affirmative  in  form,  promissory  in  effect  502 

whether  there  is  any  difference  between  a  promissory  and  affirmative  re- 
presentation, as  to  the  ground  on  which,  if  false,  they  will  avoid  the 
policy  503 

case  of  Flinn  v,  Tobin  503 

remarks  of  Lord  Tenterden,  and  distinction  taken  by  him  in  the  case  of 

Flinn  v.  Headlam,  as  to  this  point  504 

the  distinction  not  founded  in  principle,  or  on  authority  504, 505 

cases  proving  that  the  misrepresentation  of  a  future  event  material  to  the 

risk  avoids  the  policy,  though  not  fraudulent  505,  506 

distinction  virtually  abandoned  by  Lord  Tenterden  506 

general  result  of  the  authorities  as  to  this  point  507 

distinction  between  promissory  representations  and  mere  statements  of 

expectation  and  belief  507 

the  latter,  though  material  only,  avoid  the  policy  where  actually  fraudu- 
lent 507 
if  without  fraud,  though  material,  their  falsity  will  not  discharge  the 

underwriter  508 

even  a  positive  misrepresentation  of  future  facts,  though  material,  will 
not  avoid  the  policy,  if  made  by  a  party  who  has  no  connection  with, 
or  controul  over,  the  event  for  which  he  engages  509 

as  where  the  owner  of  the  goods  misrepresents  the  time  of  the  ship's  sail* 
ing  509 
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when  a  representation  positive  in  terms  shall  be  eonstmed  as  a  mere 

statement  of  expectation  or  belief  510 

from  the  position  of  the  parties  or  the  &ct8  of  the  case  511 

from  the  yery  terms  of  the  statement  511 

-where  the  statement  is  positive  in  form,  its  fidsehood  will  avoid  the  policy, 
although  consisting  mainly  in  a  wrong  inference  from  tuts  truly  com- 
municated 511 
statements  of  fiicts,  professedly  founded  on  the  information  of  others,  or 
communications  of  such  information  in  extauo  are  not  representations 
requiring  a  substantial  compliance  512 
the  assured  in  these  cases  is  only  answerable  for  the  truth  with  which  he 

states  the  information  513 

wrong  information  derived  from  an  agent  innocently  communicated  by 

the  assured  to  the  underwriter,  will,  if  material,  avoid  the  policy  513 

wrong  information  derived  from  the  foreign  correspondents  of  the  as- 
sured, or  from  the  master,  are  the  misrepresentations  of  the  assured 
himself,  if  he  shows  them  to  the  underwriter  as  instructions  to  insure     514 
IL  What  representations  are  material, 

all  representations  are  material  which  there  is  reason  to  believe  deter- 
mined the  underwriter  to  insure^  or  influenced  his  estimate  of  the 
premium  515 

misrepresentation  of  amount  of  premium  at  which  same  risk  has 

been  taken  by  other  underwriters,  is  material  515 

but  if  misrepresentation  be  shown  not  to  have,  in  flict,  influenced  the 
underwriter,  it  will  not  avoid  the  policy,  though  it  relate  to  material 
facts  516 

but  then  clear  proof  must  be  given  that  the  underwriter  did  not  rely 

upon  it  517 

what  are  material  facts  518 

where  the  representation  is  made  in  answer  to  questions,  its  ftlsehood 
will  avoid  the  policy,  though  relating  to  points  which  the  assured  is 
not  bound  to  disclose  518 

a  misrepresentation  of  facts  contained  in  Lloyd*s  ■  lists   will,   if 

material,  avoid  the  policy  518 

unless  underwriter  can  be  shown  in  £ict  to  have  consulted  the  lists      518 
materiality  of  representation  is  a  question  for  the  jury  519 

qttery,  whether  evidence  of  skilled  witnesses  is  admissible  to  guide 
their  judgment  519 

III.  What  amounts  to  a  substantial  compliance  with  a  representation, 
if  made  with  the  intention  to  deceive,  any  variance  between  the  state- 
ment and  the  fact,  will  avoid  the  policy  520 
if  not  so  made,  the  case  is  di£Ferent,  and  a  substantial  compliance  is 

all  that  is  required  520 

cases  of  substantial  compliance  521 

if  a  ship,  represented  neutral,  be  documented  and  navigated  as  sndi, 

her  condemnation  as  prize  will  not  a?oid  the  policy  521 

when  alone  falsity  of  representation  will  avoid  the  policy  522 

some  representations  require  a  stricter  compliance  than  others  523 

as,  for  instance,  representations  of  time  of  sailing  i$g3^ 

or  ship*s  being  last  seen  safe  523 

where  the  non-compliance  with  the  representation  does  not  snb- 
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stantiallj  alter  the  nature  of  tfae  risk,  it  will  produce  no  effect 
on  the  policy  523 

what  amounts  to  a  waiyer  of  a  representation  524 

signing  policy,  the  terms  of  which  are  inconsistent  with  a  repre- 
sentation 524 
representation  may  he  withdrawn  hefore  policy  signed  524 
when  representation  relates  to  future  &cts,  does  its  snhsequent  falsi- 
fication avoid  the  policy  ab  initio  525 
if  hreach  he  transitory  in  its  effects,  will  underwriter  he  discharged 

from  liahility  for  loss  not  consequent  upon  it  525 

liahility  of  the  underwriter,  where  representation  is  falsified  hy  act 
of  the  home  government,  hy  overhearing  force,  or  unavoidable 
accident  526 

IV.  Construction  of  a  representation, 

words  are  to  he  taken  in  the  sense  in  which  the  underwriter  most 
probably  understood  them  526 

statements  that  ship  was  "  on  the  coast,"  or  **  all  well,"  on  a  given  day    527 

rule  of  construction,  where  representation  is  ambiguous  from  design     527 

where  it  is  so  without  fraud  527 

where  letter  is  shown  relating  to  the  state  of  the  ship,  and  referring 
to  a  former  letter,  as  to  which  the  underwriters  make  no  inquiry     528 

words  of  representation,  where  technical  or  of  peculiar  mercantile 
import,  to  be  construed  with  reference  to  the  usages  of  trade  528 

can  a  positive  representation  supersede  an  usage  of  trade  inconsistent 
with  it?  529 

Representation  that  ship  is  seaworthy  in  some  respects  does  not  dis- 
pense with  her  being  so  in  other  respects  529 

every  representation  is  construed  to  refer  to  the  time  of  subscribing 
the  policy  530 

previous  statement,  inconsistent  with  one  made  at  time  of  subscrip- 
tion, is  not  a  representation  530 

representation,  if  found  to  be  erroneous,  ought  to  be  withdrawn 
before  policy  signed  531 

assured  not  bound  to  resort  to  extraordinary  means  of  dispatch  for 
this  purpose  531 

V.  Misrepresentation  to  first  underwriter  extends  to  all, 

limitations  on  this  rule  532 

Only  extends  to  representations  of  such  matters  as  it  may  be  pre- 
sumed the  first  underwriter  would  have  required  to  be  informed 
about  before  subscribing  the  policy  :  not  to  collateral  points  532 

is  strictly  confined  to  the  underwriter  whose  name  stands  first  in  the 

policy  itself  533 

and  to  underwriters  on  the  same  policy  533 

so  only  applicable  where  the  representation  tends  to  lower  the 

estimate  of  the  risk  533 

even  under  these  limitations  the  rule  is  not  favoured  in  onr  courts       534 
where  first  underwriter,  a  mere  **  decoy,"  this  avoids  the  contract  as 

to  all  subsequent  underwriters  534 

this  defence  can  only  be  resorted  to  on  first  trial  534,  535 

REPURCHASE  OP  SHIP  AND  CARGO  BY  MASTER.    (See  Ptirchase 
hf  Master) 
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RE-STAMPING  POLICIES,  35  G.  3.  c.  63.  8.  13.  L  57 

policies  most  be  re-stamped  when  altered,  unless  the  alterations  fidl 

within  the  excepted  cases  in  the  thirteenth  section  57 

if  not  re-stamped  when  the  alteration  is  such  as  to  require  it,  both 

the  altered  and  original  policy  are  invalidated  62,  63 

alterations  in  the  terms  and  conditions  of  the  policy  made  '*  before 

notice  of  determination  of  the  risk,"  do  not  require  a  fresh  stamp  58 

thus,  an  extension  of  time  of  sailing  before  notice  of  loss,  requires  no 

fresh  stamp  58 

nor  the  substitution  or  addition  of  new  termini  before  final  intention 

formed  to  abandon  the  ship's  original  destination  58—61 

when  the  thing  originally  insured  is  changed  on  the  face  of  the 
policy  into  something  specifically  different  and  incapable  of  being 
^     insured  under  the  same  denomination — the  policy  must  be  re- 
stamped  59 
as  where  "  ship  and  outfit"  is  altered  into  *'  ship  and  ffooda"  in  a 

whaling  risk  59 

but  where  the  alteration  does  not  involve  a  specific  change  in  the 

thing  insured — no  fresh  stamp  is  required  60 

thus,  changing  time  of  sailing  in  an  insurance  **  on  goods  to  be 

shipped  before"  a  given  day,  requires  no  fresh  stamp  60 

nor  cancelling  warranty  to  sail,  in  policy  on  ship  60 

not  altering  specified  mark  on  goods  60 

nor  change  in  termini  of  the  voyage,  if  before  notice  of  determina- 
tion of  the  risk  ,  61 
nor  memorandum  on  policy  waiving  warranty  of  seaworthiness  61 
the  mere  correction  of  an  error  requires  no  fresh  stamp  61 
as  of  wrong  declaration  of  name  of  ship  *  62 
or  of  wrong  denomination  of  the  subject  of  insurance,  when  a 

manifest  blunder  62 

it  makes  no  difference  whether  the  alteration  be  made  on  the  fiice, 
or  written  on  the  back  of  the  policy  63 

RETURN  OF  PREMIUM.    Principles  on  which  the  doctrine  of  retom  of 

premium  rests  IL  1210 

1.  Where  risk  has  never  commenced — or  is  apportioned, 

return  of  premium  takes  pUce  where,  from  any  cause  except  the  fraud 

of  the  assured,  the  risk  has  never  commenced  1211 

return  of  part  of  premium,  where  risk  apportioned  1212 

where  a  contingency  is  introduced  into  the  policy,  as  by  a  warranty 
to  sail  with  convoy  fh)m  a  given  place, — then,  if  a  usage  is  shown 
to  consider  the  risk  divisible,  there  will  be  a  proportionable  return 
of  premium  1212 — 1215 

where,  however,  the  risk  is  entire  under  the  policy,  and  has  once 
commenced,  no  return  of  premium  can  take  place,  no  matter  how 
short  a  time  the  risk  may  have  lasted  1215 

as,  in  policies  "  at  and  from,"  though  ship  lost  before  loading  1215 

or  though  ship  may  sail  unseaworthy  for  the  voyage  1215 

no  return  of  premium  in  cases  of  deviation  1215 

when  the  risk  is  regarded  as  entire  1216 

insurance  on  time  at  an  entire  premium,  is  an  entire  risk  1216 

insurance  at  an  entire  premium  of  a  round  voyage,  consisting  of 
several  passages,  is  an  entire  risk  1216 
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law  in  the  United  States  is  the  same  1217 

law  in  France  1217 

S.  Retnrn  of  premium  in  cases  of  illegality  or  fraud, 

where  the  risk  is  illegal,  the  assured  shall  not  recover  back  the  pre- 
mium 1218 
premium  paid  on  an  assurance,  void  as  a  gaming  policy,  cannot  be 
recovered  back  after  the  risk  has  commenced,  and  the  event  been 
determined  1218 
distinction  taken  by  Mr.  J.  Buller  between  contracts  executed  and 

executory  1219 

acted  upon  in  cases  of  illegal  wagers,  by  the  Court  of  Common  Pleas  1219 
questioned  by  Lord  Ellenborough  1220 

where  the  insurance  is  void  for  illegality,  even  though  the  risk 
never  commenced  under  the  policy,  the  assured  cannot  recover . 
back  his  premium  without  a  previous  formal  renunciation  of  the 
contract  1220 

quaref  whether  he  can  even  then  1220 

where  the  risk  has  been  run  and  the  event  taken  place,  no  return  of 

premium  can  be  claimed  I22I 

as  in  case  of  a  re-insurance  122 1 

or  trading  with  the  enemy  1221 

though  by  a  foreigner — ignorance  of  the  law  is  no  excuse  122 1 

ignorance  of  the  Act  is  1221 

premium  must  be  returned  wherever  the  policy  is  rendered  void  by 

the  fraud  or  positive  misrepresentation  of  the  underwriter  1222 

aJiter  where  the  policy  is  avoided  by  the  fraud  of  the  assured  or  his 

agent  1223 

in  case  of  mere  misrepresentation  without  actual  fraud,  a  return 

may  be  claimed  1223 

so  it  may  where  policy  is  rendered  void  by  non-compliance  with 

warranties  1223 

or  by  making  a  material  alteration  1224 

3.  Return  of  premium  for  want  of  interest,  short  interest,  or  over  in- 
surance, 
return  of  premium  cannot  be  apportioned  according  to  the  duration 

of  the  risk  1224 

where  assured  has  in  fact  no  interest  at  risk,  he  will  be  entitled  to  a 

return  1224 

if  risk  has  once  commenced  under  a  policy  effected  by  captor  to 
protect  his  interest  in  prize,  taMen  in  time  oft^ar^  he  cannot  claim 
a  return  of  premium  1224 

oZtter  where  the  ship  has  been  taken  before  war  declared  1225 

where  risk  has  been  run,  and  the  ship  arrived,  the  assured  cannot 
afterwards  claim  a  return  of  premium  on  ground  of  want  of  in- 
terest 1225 
where  insurance  is  effected  by  mistake,  as  on  goods  by  the  wrong 

ship,  the  assured  is  entitled  to  a  return  1226 

principle  on  which  a  return  of  premium  can  be  claimed  in  cases  of 

,  over  insurance,  double  insurance,  &c  1226 

return  of  premium  for  short  interest  1226 

return  of  premium  for  over  insurance  1227 
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no  return  for  over  insurance  on  yalned  poUcies  1227 

return  of  premium  in  case  of  double  insurance  1227 
in  case  of  oirer  insurance  on  a  single  policy  all  the  underwriters 

thereon  contribute  rateablj  to  the  return  1228 
several  policies  of  the  same  date  are  considered  as  one  policj  and 

follow  the  same  rule  1228 

rule  where  there  are  several  policies  of  di£Eerent  dates  1229 

former  rule  1229 

its  inconveniencies  1229 

present  rule  as  established  bj  Fisk  v.  Masterman  1229 

rule  in  the  United  States  1231 

4.  Return  of  premium  under  express  stipulation, 

general  stipulations  as  to  return  of  premium  1231 

stipulation  to  return  premium  in  case  the  ship  sails  with  coiiToy 

^«  and  arrives"  1231 

reason  for  and  meaning  of  this  stipulation  1232 

construction  of  the  words  '*  and  arrives"  1232 

what  kind  of  arrival  is  contemplated  by  this  cUnse  1233 

if  ship  sails  with  convoy  and  arrives,  but  the  goods  insured  are 
afterwards  lost,  the  assured  is  entitled  both  to  a  return  of  pre- 
mium, and  to  a  total  loss  1233 
in  all  these  cases  the  arrival  of  the  Mp  is  the  point  to  be  attended  to   1234 
the  words  "  and  arrives  "  mean  arrival  at  the  uUmuUe  port  of  destina- 
tion 1234 
stipulation  to  return  a  portion  of  the  premium  *'  for  arrival**  1235 
construction  of  these  words  1235 
that  loss  was  by  an  excepted  risk  is  no  objection  to  the  assnied's 

claiming  a  return  of  premium  1236 

where  the  words  **  and  arrives "  are  not  inserted,  the  construction 

is  different  1236 

in  such  cases,  if  a  total  loss  occurs,  the  assured  is  not  entitled  to 

claim,  in  addition,  a  return  of  premium  1236 

assured  under  stipulation  to  return,  if  ship  sails  with  convoy,  may 
claim  return,  though  policy  may  be  avoided  for  breach  of 
warranty  1236 

what  constitutes  a  sailing  with  convoy  under  this  stipulation  1237 

construction  of  stipulation  to  return  premium  if  ship  be  told  or 
laid  up  1237 

5.  Deduction  of  one  half  per  cent 

custom  to  allow  this  deduction  1237 

reason  of  the  allowance  1238 

in  practice  it  is  always  made  1238 

except  where  conduct  of  underwriter  has  been  fraudulent  1238 
it  makes  no  difference  whether  the  act  of  the  assured  or  the  act  of 

God  have  given  the  title  to  claim  return  of  premium  1239 

6.  Paying  the  premium  into  court, 

premium  should  be  paid  into  court  whenever  it  is  likely  the  assured 

will  be  entitled  to  a  return  1239 

consequences  of  not  so  doing  1289 

counsel  for  plaintiff  need  not  mention  in  opening  his  case  an  in- 
tention to  claim  return  of  premium  1239 
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REVENUE  LAWS.    Risks  in  contravention  of  our  own,  illegal  i.  704 

to  those  of  foreign  states  this  country  pays  no  attention  705,  706 

but  in  order  to  recoyer  on  policies  covering  risks  illegal  bj  foreign 

revenue  laws,  underwriter  must  have  notice  of  the  nature  of  the  risk       707 

RICE  not  included  under  the  word  com  in  the  conunon  memorandum  iL  852 

inserted  in  the  memorandum  by  the  Ijondon  Ins.  Comp.  852.  note 

RI0OIN6,  damage  done  to,  when  particular  average,  and  when  wear  and  tear 

*      iL  756.  955,  956 
when  cut  away,  in  order  to  disengage  masts  and  spars,  it  is  general 

average  894 

so  it  is  where  cut  away  to  let  go  sails,  &c.  896 

or  where  employed  to  stop  leak,  or  other  unusual  purpose  895 

RISK.    The  exposure  to  risk  of  sea  loss  of  something  in  which  the  assured  is 

interested,  is  the  essence  of  the  contract  of  insurance  L  1 1 

RISKS  COVERED  BY  THE  POLICY  —  LIMIT ATION  OF  UNDER- 
WRITER'S LIABILITY  — 
L  Risk  of  loss  not  fiiUing  within  the  term  or  voyage  insured, 

underwriter  is  liable  for  no  loss  that  does  not  fiiill  within  the  limits 

of  the  risk  ii.  754 

liability  of  underwriters  on  Ume  policy  for  loss  caused  bqfore,  but 

not  eventuating  in  a  total  loss  till  after  the  expiration  of  the  term    754 
in  cases  of  deviation  the  loss  must  have  occurred  before  the  ship 
turned  off  her  course  755 

IL  Risk  of  loss  by  wear  and  tear,  or  by  the  inherent  vice  of  perishable 
commodities, 
underwriter  not  liable  for  the  ordinary  wear  and  tear  of  the  voyage    755 
to  discriminate  wear  and  tear  ft'om  average  frequently  difficult  756 

illustrations  of  the  difference  between  them  756 

what  is  average  loss,  and  what  wear  and  tear,  in  case  of  cables  and 

anchors  756 

in  case  of  masts,  spars,  and  sails  756 

damage  caused  by  springing  leak,  when  wear  and  tear,  and  when 

average  756 

damage  done  to  hull  of  ship  by  enemy's  shot,  by  worms,  rats,  &c.        756 
damage  to  copper  sheathing  758 

underwriter  not  liable  for  the  proper  vice  of  the  thing  insured  758 

loss  by  spontaneous  combustion  759 

loss  by  ordinary  leakage  and  breakage  759 

underwriter  liable  for  extraordinary  leakage  caused  by  perils  of  the 

sea,  though  the  stowage  may  not  have  been  disturbed  759 

in  this  country  the  ordinary  amount  of  leakage  and  breakage  for 
which  the  underwriters  are  not  to  be  responsible,  is  not  fixed  by 
law  760 

in  the  United  States,  and  generally  on  the  Continent,  it  is  760 

stipulations  in  the  French  policies  on  this  sutject  760 

in  insurances  on  living  animals,  the  underwriters  are  not  liable  for 
losses  arising  from  their  disease  or  natural  death  761 

Cases  on  the  mortality  of  negro  slaves, 

their  death,  caused  by  suicide,  was  held  not  to  be  at  the  risk  of  the 

underwriter  761 

nor  loss  causied  by  throwing  them  overboard  owing  to  scarcity, 
arising  from  master's  mistaking  the  course  762 
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nor  death  caused  by  starvation  on  the  Toyage  762 

Cases  of  insurance  on  liye  stock, 

if  live  stock  die  of  starvation  caused  by  the  extraordinary  and  un- 
avoidable delay  of  the  voyage,  this  is  not  at  the  risk  of  the  un- 
derwriters 763 

death  of  animals  from  bruises  caused  by  the  pitching  of  the  ship  in 
a  storm,  is  a  loss  for  which  the  underwriters  are  liable,  though 
warranted  free  of  mortality  763 

so  where  their  death  is  caused  partly  by  the  pitching  of  the  ship 
and  partly  by  their  own  struggles  764 

IIL  Risk  of  loss  not  proximately  caused  by  the  perils  insured  against : 
causa  proxima  non  remota  spectatttr, 

underwriter  liable  for  no  loss  not  proximately  caused  by  the  perils 
insured  against  764 

but  for  all  loss  so  caused  he  is  liable  764 

difficulty  in  practice  of  applying  the  rule  765 

a  sum  ordered  to  be  paid  by  the  owner  of  one  ship  to  another, 
under  a  foreign  arbitration  award,  as  compensation  for  damages 
caused  by  collision,  is  not  recoverable  under  a  count  for  loss  by 
the  perils  of  the  seas,  in  this  country  766 

it  is  in  the  United  States  767 

rV.  Risk  of  loss  occasioned  by  the  acts  or  negligence  of  the  assured  or  his 
agents, 

where  ship  is  seaworthy  at  the  outset,  the  underwriter  will  be  liable 
for  all  loss  proximately  caused  by  the  perils  insured  against, 
though  remotely  occasioned  by  the  negligence  of  the  master  or 
crew  768 

cases  illustrating  this  position  768 

ship  burnt  by  negligence  of  mate  768 

goods  lost  by  stranding  caused  by  gross  negligence  768 

ship  bilged  owing  to  negligence  of  mate  in  not  providing  proper 
fastenings  769 

sailing  with  ship,  originally  seaworthy,  in  a  state  of  dangerous 
leakiness  769 

ship  lost  by  stranding,  owing  to  captain's  sailing  into  harbour  with- 
out a  pilot  769 

ship  lost  by  being  blown  over  on  her  beam  ends,  owing  to  master's 
improperly,  but  not  barratrously,  heaving  over  too  much  ballast      769 

ship  lost  by  being  necessarily  run  ashore  in  consequence  of  a  state 
of  leakiness  caused  by  improper  loading  770 

cases  where  question  is,  whether  there  has  in  fact  been  negligence      770 

two  of  the  crew  sent  ashore  to  make  fast  a  line  and  seized  by  a 
pressgang,  whereby  the  ship  takes  the  ground  771 

ship  lost  by  negligence  of  pilot  in  improperly  fastening  her  against 
the  remonstrance  of  the  master  771 

original  deficiency  of  master,  crew,  or  ship,  is  matter  of  defence 
under  a  plea  of  seaworthiness  772 

where  the  loss  is  not  proximately  caused  by  the  perils  insured 
against,  but  is  directly  referable  to  the  negligence  or  misconduct 
of  the  agents  of  the  assured,  the  underwriter  is  not  liable  772 
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ship  broken  ap  in  consequence  of  the  negligence  of  the  assured  in 

not  repairing  772 

goods  damaged  by  bursting  of  boiler  pipe,  owing  to  captain's  negli- 
gence 773 
ship  seized  owing  to  failure  of  shipowner  to  provide  proper  documents    7  73 
if,  however,  the  loss  be  brought  about  by  a  mere  mistake  in  judg- 
ment of  the  assured  acting  bond  fide,  underwriter  will  not  be 
discharged                                                                                           774 
but  he  will  be  so  where  loss  arises  from  causes  which  the  owners  or 
masters  are  reasonably  bound  to  prevent  774 
y.  Limitation  of  owner's  responsibility  for  loss  occasioned  by  the  acts 
or  negligence  of  the  master  or  crew, 
at  common  law  the  owner  was  responsible  to  the  shipper  to  the  full 

amount  755 

by  the  law  maritime,  his  responsibility  was  limited  to  the  value  of 

ship  and  freight  776 

statute  law  limiting  owner's  responsibility  776,  777 

construction  of  the  acts  777 

mode  of  calculating  value  of  ship  777 

mode  of  calculating  value  of  freight  777 

fishing  stores  of  whalers  to  be  valued  as  part  of  ship  778 

acts  only  apply  to  registered  ships  778 

period  at  which  liability  of  owners  and  masters,  as  carriers,  begins 
and  ends  778,  779 

VI.  Risk  of  loss  by  acts  of  government  of  the  assured, 

where  underwriter  and  assured  are  both  British  subjects,  the  former 
is  liable  for  all  loss  caused  by  the  public  acts  of  the  British 
government  779 

quare,  when  the  assured  is  a  foreigner,  is  a  British  underwriter 

liable  for  loss  caused  by  the  acts  of  the  foreign  government  780 

doctrine  of  the  earlier  cases,  that  he  is  not  781 

unless,  indeed,  the  foreign  assured  be  trading  under  a  license  781 

the  later  doctrine  is,  that  the  underwriter  shall  be  liable  where, 
firom  the  whole  of  the  case,  it  is  plain  that  the  British  underwriter 
meant  to  assume  the  risk  of  such  loss  782 

the  old  doctrine  was  abandoned  in  Bazett  v.  Meyer  783 

but  acted  upon  again  in  Campbell  v.  Innes  783 

remarks  on  Campbell  v.  Innes  ,  784 

the  doctrine  is  wholly  abandoned  in  the  United  States  784 

Vn.  Risk  of  loss  of  voyage  by  interdiction  of  commerce,  &c. 

this  loss,  not  covered  by  English  policies  in  the  common  form  785 

aliter  in  foreign  policies  785 

principle  of  this  rule  in  English  law  785 

cases  illustrating  the  rule  786,  787 

the  rule  in  the  United  States  is  di£Ferent  788 

special  clauses  may  be  inserted  in  English  policies  so  as  to  include 
this  risk  788 

Vni.  Risks  of  foreign  smuggling  and  interloping  trade  &11  on  the  under- 
writer only  when  he  can  be  proved  to  have  known  the  object  of 
the  adventure  789 
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risk  of  loss  by  subsequent  events,  as  of  future  war,  is  within  the  policy    790 
the  underwriter  on  one  subject  of  insurance  is  not  liable  for  loss  on 

another  790 

underwriter  on  goods  is  not  responsible  for  loss  by  having  to  pay 

same  freight  on  diminished  value  790 

nor  for  freight  pro  ratd  790 

nor  for  loss  caused  by  forced  sale  of  goods  for  the  repair  of  the  ship    791 
RISK,  CHANGE  OF,  by  delay  or  deviation.     (See  Deviation,  Dday) 

by  abandonment  of  voyage.     (See  Change  of  Voyage) 
RIVER  NAVIGATION,  risk  of,  where  it  forms  a  regular  part  of  the  voyage, 

is  covered  by,  though  not  specified  in,  the  policy  L  430, 431 

ROBBERY,  when  committed  by  strangers,  is  a  peril  insured  against  iL  818 

and  not  at  risk  of  the  owners  775 

ROYAL  EXCHANGE  ASSURANCE  COMPANY,  when  incorporated  L  81 

form  of  suing  in  covenant  or  debt  ii*  1248 

pleading  general  issue  by  statute  1288 

form  of  memorandum  used  by  852  note  (e) 

RUNNING  FOUL.     (See  CoUision) 

RUSSIAN  EMBARGO  CASES  ii.  1145—1147 

SAFE  IN  PORT,  warranty  that  ship  is  I  686—588 

(See  Warranties,  Express) 
SAILING,  warranty  as  to  time  of.     (See  Warranty  to  Sail) 

SAILING  INSTRUCTIONS,  what  are  L  611 

unless  obtained,  warranty  to  sail  with  convoy  is  not  complied  with  611 

need  not,  as  a  condition  precedent,  be  obtained  at  place  of  rendezvous  611 
but  captain  must  be  proved  to  have  made  every  exertion  to  procure  them  611 
badness  of  weather  is  an  excuse  612 

so  is  commodore's  refusal  to  give  them  612 

but  if  not  procured,  owing  to  captain's  laches,  it  is  a  breach  of  the  war- 
ranty 612 
SAILS,  what  damage  to,  is  particular  average,  and  what  wear  and  tear 

11756.955,956 
sails  let  go,  or  cut  away  to  save  ship  when  on  her  beam  ends,  is  general 

average  896 

sails  carried  away,  by  carrying  a  press  of  canvass  to  avoid  an  enemy,  or 
a  lee  shore,  is  not  896 

SALE  OF  CARGO  BY  MASTER,  for  the  necessary  repairs  of  the  ship  L  183 

this  can  only  be  done,  1.  in  a  port  of  distress  ;  2.  when  all  other 
means  have  been  tried  and  failed ;  3.  to  enable  the  ship  to  proceed  on 
her  voyage  183 

sale  of  the  whole  cargo  by  the  master,  can  only  take  place  in  cases  of  j^^T" 
the  most  extreme  and  urgent  necessity  i  195 

law  as  laid  down  in  the  Gratitudine  195 

a  sea-damaged  cargo,  in  danger  of  perishing  firom  putrefEiction,  may  be 

sold  by  the  master  in  a  port  of  distress  195 

though   the  original  ship  may  have  been  disabled,  and  other  ships 

might  be  procured  to  send  it  on  195 

where  cargo  is  not  perishable,  and  there  exist  means  of  transshipment, 
the  master  cannot  sell  it,  though  the  ship  be  disabled  196 
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alUer  yrhere  there  exist  do  means  of  transshipment  196 

sale  of  cargo,  not  otherwise  justifiable,  will  not  be  rendered  so  bj  de^ 
cree  of  rice-admiralty  court  196 

(And  see  Constructive  Total  Loss  ok  Goods) 

SALE  OF  SHIP  BT  MASTER  can  only  be  justified  in  cases  of  the  most  ex- 
treme emergency  L  189 
the  ship  must  be  reduced  to  such  a  state,  by  the  perils  insured  against, 

as  to  make  a  safe  termination  of  the  adventure,  as  to  her,  hopeless       190 
as  where  she  is  wrecked  to  pieces  190 

or  where,  though  her  timbers  still  hold  together,  she  is  yet  hopelessly 

irreparable  191 

or  where  she  is  cast  away,  and  the  master  cannot  raise  fUnds,  or  pro- 
cure materials  for  her  repair  191 
but  the  necessity  must  be  such  as  to  leaye  the  master  no  altematiye, 
in  the  exercise  of  the  best  and  soundest  judgment  that  could  be  formed 
under  the  circumstances,  except  to  sell                                                      191 
a  mere  difficulty  in  finding  funds  will  not  justify  a  sale                                 192 
if  it  be  clear,  beyond  all  reasonable  doubt,  that  to  repair  the  ship^  so  as 
to  keep  the  sea,  will  cost  more  than  she  will  be  worth  when  repaired, 
this  justifies  a  sale                                                                                   195 
law  of  France  and  of  the  United  States  in  this  respect                          193,  194 
(And  see  Constructive  Total  Loss  of  Ship) 
SALES  of  sound  and  damaged  goods  to  ascertain  the  amount  of  depreciation 

by  sea  damage  iL  966 

SALTPETRE  not  included  ^nnder  the  word  salt  in  the  common  memor- 
andum ii.  851 
is  distinctly  specified  by  the  London  Insurance  Company  852,  note 
SALVAGE  TO  CAPTORS,  &c.  What  salvage  is  u.  845 
when  and  to  whom  payable  845 
who  are  to  contribute  to  the  payment  845 
principles  on  which  amount  of  salvage  is  regulated  846 
liability  of  underwriters  for  salvage  —  principle  on  which  it  depends  846 
salvage  losses  need  not  be  specially  declared  for  847. 1339 
but  salvage  to  recaptors  must  be  ascertained  by  court  of  admiralty 

before  it  can  be  recovered  847.  1339 

and  proceedings  in  admiralty  court  must  be  produced  at  the  trial  on 
the  policy  1339 

SALVAGE  IN  CASES  OF  ABANDONMENT  means  that  which  is  trans- 
ferred to  the  underwriters  by  abandonment  IL  1179 
effect  of  abandonment  as  a  transfer  of  salvage                                1 1 78 — 1 1 85 
distribution  of  the  salvage  amongst  the  different  sets  of  underwriters 

1187—1190 
SALVAGE  LOSSES.    Total  losses  with  benefit  of  salvage  ii.  1179 

adjustment  of.    (See  *'  Adjustment  of  Salvage  Losses  ") 
SEA  LETTER,  or  passport;  its  necessity  or  usual  form  i.  623 

SEAMEN'S  WAGES.     (See  Wage*  of  Mariners) 

SEARCH,  RIGHT  OF.    Origin,  extent,  and  object  of  the  right  of  search        L  634 
exposition  of  the  doctrine  by  Lord  Stowell  in  the  case  of  the  Maria  635 

resistance  of  search  by  convoy  is  a  ground  of  condemnation  of  the 

neutral  fleet  sailing  under  it  636 

so  even  sailing  with  convoy  for  the  purpose  of  such  resistance  636 
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the  right  of  search  includes  that  of  sending  into  port  for  adjadication  636 

attempt  to  rescue  ship  so  sent  in  is  a  breach  of  neutral  conduct  636 

right  of  search  can  only  be  exercised  by  lawful^  commugioned  cruisers, 

and  against  private  merchant  ships  637 

it  should  be  exercised  with  moderation  637 

is  liable  to  modification  by  international  treaties  637 

law  as  to  in  the  United  States  637 

SEAWORTHINESS  (IMPLIED  WARRANTY  OF) 
I.  General  doctrine  of  seaworthiness, 

meaning  of  the  implied  warranty  652 

importance  of  enforcing  a  strict  compliance  with  it  652 

the  ship  must  be  seaworthy  for  the  yoyage,  when  she  sails,  652 

if  policy  attaches  before  sailing  it  will  be  enough  that  the  state  of 
seaworthiness  at  the  time  of  loss  be  commensurate  with  the  ship's 
then  risk  658 

whether  the  assured  knew  of  the  unseaworthy  state  of  the  ship  or 
not  makes  no  difiference  653 

nor  whether  the  insurance  be  by  the  owner  of  the  skip  or  only  by 
the  owner  of  the  goods  654 

the  implied  warranty  of  seaworthiness  may  be  waived  by  consent 
of  underwriters  654 

if  ship,  which  has  once  sailed  unseaworthy,  put  back  on  discovering 
the  defect,  and  then,  after  having  remedied  it,  by  consent  of  the 
underwriters,  sails  again  seaworthy  for  the  voyage,  the  first  un- 
seaworthiness is  no  defence  against  a  loss  in  no  degree  connected 
with  it  654»  655 

the  implied  warranty  is  satisfied  if  the  ship  be  seaworthy  for  the 
voyage  when  she  sails :  there  is  no  implied  warranty  that  she  shall 
continue  so  656 

thus,  on  insurances  out  and  home,  seaworthiness  at  the  commence- 
ment of  the  outward  passage  is  all  that  is  required  656 

there  is  no  warranty  that  ship  shall  be  seaworthy  at  the  commence- 
ment of  the  liomewardf  or  any  intermediate,  passage  656 

the  assured  makes  no  warranty  for  the  continuing  good  conduct  of 
the  master  and  crew  657 

the  underwriter  is  liable  for  all  loss  proximately  caused  by  the  perils 
insured  against,  though  remotely  occasioned  by  the  ne^igence  or 
misconduct  of  the  master  or  crew  657 

whether  the  state  of  things  w^ich  occasions  the  loss  arise  from  the 
acts  or  omissions  of  the  master  and  crew  makes  no  difference  658 

ship  lost  by  the  negligent  (but  not  barratrous)  conduct  of  the  matter 
and  crew  in  heaving  over  too  great  a  quantity  of  ballast  659 

ship  run  ashore  to  prevent  her  from  sinking  owing  to  unseaworthi- 
ness produced  by  unskilful  lading  of  African  natives  659 

where  the  ship  is  admitted  to  have  sailed  seaworthy,  and  the  loss, 
though  remotely  produced  or  increased  by  a  subsequent  state  of 
unseaworthiness,  is  proximately  caused  by  the  perils  insured 
against,  the  underwriter  is  liable  660,  661 

qiutre,  whether  the  underwriter  is  liable  if  ship  be  reduced  in  the 
course  of  the  voyage  to  an  unseaworthy  state  by  the  gross  negll- 
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gence  of  the  assured,  and  the  loss  be  shown  to  have  directly  pro- 
ceeded from  the  unseaworthiness  ?  668 

temJbie,  he  is  662 

is  unseaworthiness  for  want  of  a  pilot,  or  any  other  particular  de- 
scription of  the  crew,  in  the  course  of  the  voyage,  an  exception 
to  the  general  rule  663 

want  of  pilot  on  entering  an  intermediate  port  will  not  discharge  the 
underwriter  except  where  a  pilot  is  required  by  act  of  parlia- 
ment 663,  664 

want  of  pilot  on  entering  home  port,  where  required  by  act  ofpar^ 
liament,  discharges  the  underwriter  664 

a  ship  coming  out  of  any  harbour  where  pilots  are  kept  and  required, 
is  unseaworthy  without  one  666 

though  pilot  be  an  unqualified  person,  yet  if  captain,  bond  fide, 
thought  him  otherwise,  the  underwriter  is  not  thereby  discharged    666 

doctrine  of  seaworthiness  in  the  United  States  extends  the  implied 
warranty  beyond  the  commencement  of  the  voyage  666 

but  only  where  the  loss  is  distinctly  shown  to  have  been  occasioned 
by  the  subsequent  state  of  unseaworthiness,  and  such  state  to  hav^ 
arisen  from  the  negligence  or  misconduct  of  the  assured  or  his 
agents  667 

the  English  doctrine  preferable  667 

the  implied  warranty  of  seaworthiness  has  the  same  extent  and 
import  in  time  as  in  voyage  policies  66S 

case  of  Dixon  v.  Sadler  668 

in  time  policies  the  ship  should  be  in  such  a  state  of  seaworthiness 
at  the  outset  of  the  risk  as  to  make  it  likely  she  should  continue 
seaworthy  during  the  term  669 

she  must  be  seaworthy  for  the  service  on  which  it  is  intended  to 
employ  her  669 

there  are  degrees  of  seatDortkiness :  seaworthiness  for  the  yoyage 
is  one  thing,  seaworthiness  in  port  quite  another  670 

under  a  policy  **  at  and  from"  it  is  enough  to  giye  an  inception  to 
the  risk  that  the  ship  should  be  seaworthy  for  the  port  while  she 
lies  there  671 

if  she  have  been  so,  the  policy  is  not  avoided,  ab  initio,  by  her 
subsequently  sailing  unseaworthy  for  the  voyage  671 

there  are  dififerent  degrees  of  seaworthiness  for  different  stages  of 
the  voyage  .  673 

if  the  ship  be  lost  in  any  intermediate  stage  of  the  voyage,  so  that 
she  be  seaworthy  for  her  then  risk,  this  is  sufficient,  though  she 
were  not  then  seaworthy  for  her  main  voyage  672 

if  the  prior  state  of  unfitness  for  the  sea  be  made  good  before  she 
sails  on  her  voyage,  it  is  no  answer  to  an  action  for  loss  occurring 
in  such  voyage  672 

where  the  risk  first  attaches  on  ship  after  she  has  been  some  time 
at  sea,  the  implied  warranty  will  be  satisfied  if  she  be  then  in  a 
state  of  repair  and  equipment  adequate  to  her  then  risk  673 

XL  What  state  of  repair  and  equipment  will  satisfy  the  implied  warranty     % 

the  standard  of  seaworthiness  varies  with  the  voyage  674 
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SEAWORTHINESS  (IMPLIED  WARRANTY  OF)  —  CcmUmued) 

with  different  periods  674 

and  in  different  coontries  674 

1.  Unseaworthiness  from  defects  in  the  hall,  rigging,  or  tackle, 

what  is  seaworthiness  for  the  yoyage  as  far  as  it  relates  to  the 

hull,  stores,  and  rigging  675 

loosening  of  timbers  owing  to  deficiency  of  bolts  and  fiistenings  is 

unseaworthiness  675 

case  of  the  Mill's  frigate  considered  676 

leakiness  coming  on  within  ten  days  after  sailing,  owing  to  decay 
of  iron  fietf tenings  and  general  loose  state  of  ship  proTes  unsea- 
worthiness 677 
want  of  knees  is  unseaworthiness  678 
decay  and  loosening  of  iron  work  and  springing  of  lower-deck 

beams  and  knees  is  unseaworthiness  679 

overloading  and  consequent  want  of  trim  is  unseaworthiness  679 

ship  must  be  properly  rigged^  stored,  and  proTisiooed  679 

rottenness  of  main  top  gallant  and  studding  sails  held  unsea- 
worthiness in  a  ship  intended  to  sail  with  convoy  679 
^           though  the  loss  arose  from  a  hurricane  in  whkh  suidi  sails  could 

have  been  of  no  service  679 

sailing  with  defective  ground  tackling  is  unseaworthiness  680 

so  sailing  without  testing  chain  tables  where  required  by  the  roles 

of  an  insurance  society  680 

so  failure  to  provide  stores  and  provisions  where  similarly  re- 
quired 680 
so  failure  to  provide  proper  medicines  680 
want  of  cabin  stove  in  a  Baltic  winter  risk  is  unseaworthiness  681 
so  want  of  fuel  and  candles  68! 
qwere  as  to  iron-work  too  near  the  needle  of  the  compass                 681 

2.  Unseaworthiness  from  deficiency  or  incompetence  of  the  master  of 

crew, 
every  ship  must  have  a  competent  master  and  crew,  and  where 

required  by  law  a  pilot  681 

of  the  master  681 

if  master  be  grossly  ignorant  of  the  ordinary  course  of  navigation 

this  is  unseaworthiness  681 

as  where  he  mistakes  one  port  for  another  682 

the  question  as  to  competency  of  captain  and  crew  depends  on  the 

nature  of  the  voyage  682 

an  East  India  ship,  it  seems,  is  not  seaworthy  unless  she  have  on 
board  some  officer  competent  to  manage  her  in  case  of  the  cap- 
tain's disability  682 
this  rule  would  not  be  applicable  to  short  voyages  683 
of  the  crew                                                                                              683 
they  must  be  competent  in  skill  and  numbers                                    683 
if  originally  sufficient,  the  implied  warranty  is  satisfied  683 
if  policy  first  attaches  on  ship  after  she  has  been  some  time  out, 
she  will  be  seaworthy  with  a  reduced  crew,  if  adequate  to  her 
0                      then  risk                                                                                            684 
a  ship,  however,  must  be  properly  manned  for  the  whole  voyage 
when  she  sails  on  it                                                                         684 
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SEAWORTHINESS  (IMPLIED  WARRANTY  OF) "(continued) 
as  to  the  pilot, 
result  of  the  cases  as  to  unseaworthiness  for  .want  of  a  pilot  685 

IIL  Of  the  proof  of  unseaworthiness, 

where  ship,  without  adequate  cause,  becomes  leaky  soon  after  sail- 
ing, this  is  presumptive  prima  facie  proof  that  she  sailed  unseat 
worthj  686 

when  the  disability  does  not  take  place  till  late  in  the  voyage  the 
presumption  is  the  other  way,  and  the  proof  of  unseaworthiness 
falls  on  the  underwriter  686 

though  shortly  after  sailing  the  ship  encounters  bad  weather,  yet 
if  she  be  found,  on  survey,  in  a  worse  state  than  the  weather 
will  account  for,  the  presumption  is  that  she  sailed  nnseaworthy        686 
cases  illustrating  this  doctrine  687,  688 

effect  of  clause  admitting  ship  to  be  seaworthy  688 

imseaworthiness  is  proved  by  the  evidence  of  those  who  surveyed 

the  ship  688 

skilled  witnesses  may  be  called  to  give  their  opinion,  whether,  on 

the  facts  sworn  to,  the  ship  was  seaworthy  688 

sentence  of  condemnation  for  unseaworthiness  by  a  vice-admiralty 

court  abroad  proves  nothing  but  the  fact  of  condemnation  688 

the  whole  question  of  seaworthiness  is  peculiarly  for  the  jury  689- 

SCIZURE,  LOSS  BY.     (See  Capture  and  Loss  by  Perils  insured  against) 
SENTENCE  of  foreign  prize  court,  effects  of  i.  641-- 651 

(See  Foreign  Judgments  in  Questions  of  Prize) 
SET-OFF.    Broker^s  right  to  set  off  losses  and  returns  of  premium  I  1 15 — 126> 

summary  of  the  law  125,  126 

mode  of  pleading  ii.  1301 

SETTLEMENT  OF   LOSSES   ON  ACCOUNT,  general  usage  as  to,  be- 
tween brokers  and  underwriters  at  Lloyd's  L  109,  110- 
adjustment  of  policy                                                                       110.  126,  12T 
mode  of  settlement  when  account  is  in  favour  of  underwriter  110 
when  it  is  against  him  111 
payment  of  loss  at  one  month                                                                        111 
such  settlement  of  loss  conclusive  as  between  broker  and  underwriter         111 
not  as  to  other  parties  unless  they  can  be  shown  cognizant  of  it                   ISO 
when  the  assured  shall  be  deemed  cognizant  of  this  usage,                 129 — 136 
recent  cases  on  the  point                                                                       130 — 134 
unless  the  assured,  either  from  his  residence  or  coarse  of  dealing,  can  be 
shown  cognizant  of  the  usage,  he  shall  not  be  bound  by  it,  but,  on 
broker's  insolvency,  may  recover  against  the  underwriter,  though  the 
loss  has  been  passed  in  account  as  between  him  and  broker,  and  his 
name  struck  off  the  policy                                                                131 — 134 
even  actual  payment  in  cash  is  only  a  bar  when  paid  in  respect  of  the 

specific  loss  claimed  in  the  action  133 

quare  whether  the  assured  may  not,  even  where  cognizant  of  the  usage, 
recover  against  underwriter,  whose  name  has  not  been  struck  off  the 
policy  136 

SHIP,  INSURANCE  OF.    How  common  form  of  policy  is  confined  to  an  in- 
surance on  ship  alone  L  216 
such  policy  will  not  cover  any  part  of  cargo,  though  effected  by  owner 
both  of  cargo  and  ship  217 
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SHIP,  INSURANGE  OT ^(continued) 

provisions  are  comprised  under  an  insurance  on  ship  217 

so  are  stores  and  tackle  217 

80  is  outfit  in  the  sense  of  stores  and  provisions  for  the  voyage  217 

but  not  when  it  means  the  fishing  apparatus  of  whaling  ships  217 

how  whaling  risks  are  insured  in  the  United  States  218 

the  boat  is  included  in  general  insurance  on  ship  218 

and  cannot  be  excluded  therefrom  by  parol  evidence  218 

except  in  cases  where  it  is  carried  not  only  in  a  dangerous,  but  also  in  an 

unusual  way  218 

the  nature  of  the  interest  the  assured  has  on  ship  need  not  appear  on  the 
policy  219 

SHIP,  duration  of  risk  on.    (See  Duration  of  Risk  on  Ship) 
••  SHIP  OR  SHIPS,"  INSURANCE  ON.    Reasons  for  the  practice  of  insuring 

on  goods  on  board  **  ship  or  ships  "  L  173 

only  allowed  in  cases  where  the  assured  is  in  fact  ignorant  of  the  vessel 

on  board  which  the  goods  are  shipped  173 

this  mode  of  insurance,  in  fact,  amounts  to  a  representation  of  such 

ignorance  173 

the  true  name  of  the  ship,  when  known,  should  be  declared  by  a  memor- 
andum on  the  policy^  174 
a  mistake  in  such  declaration  may  be  corrected                                            174 
an  insurance  in  this  form  attaches  at  any  port,  within  the  terms  of  the 

policy,  where  the  goods  may  be  loaded  175 

declaration  of  the  name  of  the  ship  ought  to  be  made  before  loss;  bat 

this  is  not  a  condition  precedent  to  plaintiff's  recovery  17 

how  loss  is  applied  where  there  are  two  or  more  policies  on  goods  on 

board  ship  or  ships  175 

the  assured  may  apply  either  policy  to  a  loss  on  board  of  any  ship  that 

comes  within  its  terms  175 — 177 

law  in  France  as  to  this  point  177 

SHIPPING  CHARGES  included  in  insurable  value  of  goods  I  328, 329 

SHIP'S  HUSBAND  cannot  bind  his  co-partowners  by  an  insurance  effected 

for  their  benefit,  but  without  their  authority  L  147 

if,  after  being  informed  of  the  insurance,  they  sanction  it,  such  ratifica- 
tion is  equivalent  to  a  prior  authority  147 
SHIPOWNER,  insurable  interest  of, 

cannot  insure  freight  on  his  own  account  unless  properly  registered  i.  236 

may  insure  as  freight  the  profit  he  makes  by  carrying  his  own  goods 

in  his  own  ship  238 

has  an   insurable  interest   in  ship,  though  hired  to  a  charterer  who 

covenants,  in  case  of  loss,  to  pay  her  full  value  258 

if  he  sells  ship,  reserving  right  to  freight  for  the  voyage,  he  has  an 
insurable  interest  in  the  freight  of  such  voyage  258 

SHIPWRECK,  different  kinds  of  iL  795 

where  ship  is  wrecked  in  pieces  the  loss  is  absolutely  total  1009 

so  where,  though  her  hull  holds  together,  she  is  reduced  to  a  mere  con- 
geries of  planks,  and  sold  where  she  lies  1010 
where  so  wrecked  that  she  cannot  be  extricated,  and  repaired  at  an 
estimated  cost  less  than  her  repaired  value,  this  is  a  constructive  total 
loss                                                                                                       1080.  seq. 
(See  Constructive  Total  Loss  on  Ship) 
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SHORT  INTEREST,  abatement  of  duties  in  respect  of  I  45 

return  of  premium  for  iL  1226 

SIGNING  POLICIES.     (See  SuhacriptUm  of  Policy) 
SIMULATED  PAPERS.     Reason  of  the  practice  of  carrying  simulated 

papers  L  695 

carrying  such  papers  discharges  the  underwriter  where  no  leave  to  do  so 

is  reserved  in  the  policy  696 

even  where  it  is  notorious  that  the  trade  cannot  be  carried  on  without 

their  aid  696 

aliter  where  leave  to  that  effect  is  reserved  696 

and  the  sentence  of  condemnation  proceeds  on  the  ground  of  carrying 

simulated  papers  697 

condemnation  on  such  ground  is  a  forfeiture  of  the  warranty  of  neu- 
trality 630 
SLAVES,  not  a  legal  subject  of  insurance                                                              209 
loss  by  mortality  of  negro  slaves                                                     ii.  761 — 763 
when  wear  and  tear  and  when  loss  by  perils  of  the  seas                       801,  802 
SLIP  OR  LABEL,  what  it  is                                                                              L  14 
how  filled  up  and  used  in  actual  practice  14 
is  not  available  in  evidence  for  want  of  stamp                                               49 
rejected  when  tendered  to  show  that  the  order  in  which  the  underwriters 
had  taken  the  risk  was  different  to  that  in  which  they  had  signed  the 
policy                                                                                                            49 
is  not  a  legally  binding  contract  of  insurance  in  this  country                        49 
aUter  in  the  United  States                                                                                 49 
SMUGGLED  GOODS,  insurances  on,  illegal  and  void  when  in  contravention 

of  our  own  revenue  laws  i.  704,  705 

aliter  when  only  against  those  of  foreign  states  705,  706 

but  the  assured  cannot  recover  thereon,  unless  underwriter  knew  of  the 

nature  of  the  risk  707 

SMUGGLING,  without  owner's  privity  in  barratry  ii.  825 

if  frequently  repeated  his  privity  thereto  will  be  presumed  825 

SOLVENCY  OF  THE  UNDERWRITER,  INSURANCES  ON,  are  scarcely 

known  in  this  country  i.  289 

where  the  same  object  is  attained  by  employing  brokers  dd  credere  290 

such  insurances  are  also  now  very  little  practised  in  France  290 

SPARS,  what  damage  to,  is  particular  average,  and  what  wear  and  tear 

ii.  756.  955,  956 
what  general  average  895,  896 

SPES  RECUPERANDI,  what  it  is  in  insurance  law  ii.  1001 

SPOLIATION  OF  PAPERS,  is  a  breach  of  neutral  conduct  l  631 

STAMP  ACTS,  35  G.  3.  c.  63.  s.  13.  and  7  Vict  c.  21.  are  the  acts  now  regulat- 
ing the  stamping  of  policies  i.  43 
statutable  definition  of  a  policy  43 
every  policy  must  be  printed  on  stamped  paper  44 
penalties  on  effecting  or  subscribing  policies  not  duly  stamped  44 
broker  cannot  recover  premiums  or  brokerage  in  respect  thereof  44 
privilege  of  the  Royal  Exchange  and  London  Assurance  Companies  to 

issue  unstamped  labels  under  certain  restrictions  43 

provisions  as  to  fresh  stamp  on  alterations  in  the  policy  45 

in  case  of  over  valuation  an  abatement  of  duty  is  allowed  on  proof  of  short 
interest  and  return  of  premium  45 
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STAMP  ACTS  — (continued) 

the  amount  of  duty  now  payable  on  policies,  regulated  by  7  Vict  c.  21.        46 
tcale  of  duties  established  by  that  act  4^  47 

where  the  separate  interests  of  several  are  insured  in  one  policy,  the  doty 

is  to  be  charged  on  every  fractional  part  of  1002.  47 

reasons  of  this  regulation  47 

case  illustrating  its  operation  48 

practical  rule  as  to  stamp  where  several  interests  are  insured  in  one  policy    48 
labels,  slips,  and  other  agreements  to  insure,  are  not  available  in  evidence 

for  want  of  stamp  49 

hence,  such  a  slip  held  not  available  to  show  that  the  order  in  which  the 

underwriters  were  applied  to  for  their  subscriptions,  is  different  to  that 

in  which  their  names  stand  in  the  policy  49 

no  instrument  can  be  legally  binding  as  a  contract  of  insurance  in  this 

country,  except  a  policy  duly  executed  on  stamped  paper  49 

in  the  United  States,  such  labels  are  legally  binding  49 

Alterations  in  the  policy  as  affected  by  the  stamp  act  35  G.  3.  c  63. 

8. 13.     (See  Re-stamping  Policies)  57 

STEAM-BOAT,  damage  to,  caused  by  bursting  of  boiler  pipe  iL  773 

risk  of  fire  in,  covered  by  policy  in  common  form  807 

STOPPAGE  IN  TR A  NSITU.     Query,  whether,  when  goods  are  stopped  m 

transitu  the  assignee  of  the  insolvent  vendee  can  recover  on  a  policy 

effected  by  the  vendee  on  his  own  account,  in  respect  of  loss  accruing 

before  the  right  to  stop  in  transitu  was  exercised  L  255,  256 

remarks  on  the  case  of  Clay  v.  Harrison  257 

STOWAGE,  loss  by  bad,  not  at  risk  of  underwriters  ii.  775 

underwriters  liable  for  leakage  caused  by  labouring  of  ship,  though 

stowage  not  damaged  i.  75.  ii.  759 

STRANDING  is  a  peril  of  the  seas  ,  il  796 

ship  must  be  in  coarse  of  prosecuting  the  voyage  when  loss  takes  place      797 
and  must  be  water  borne  as  well  as  water  reached  797 

ship  blown  over  in  graving  dock,  not  a  loss  by  perils  of  the  seas  797 

nor  where  bilged  on  beach  while  hove  down  for  repairs  797 

where  stranding  is  followed  by  capture,  the  latter  is  the  true  cause  of  lost    798 
unless  where  the  loss  by  the  stranding  is  total  799 

STRANDING  WITHIN  THE  MEANING  OF  THE  MEMORANDUM. 

Term  stranding  badly  chosen  iL  860  - 

1.  In  order  to  constitute  a  stranding  there  must  be  a  setding  down  on  the 
obstructing  object  860 

if  it  is  merely  touch  and  go  with  the  ship,  it  is  no  stranding  860 

settling  on  piles  in  river  bed  860 

or  on  mud  bank  860 

or  on  a  rock  861 

merely  resting  on  a  rock  for  a  minute  and  a  half,  no  stranding  861 

2.  Where  the  ship  takes  the  ground  from  one  of  the  ordinary  incidents  of 
the  voyage,  and  not  from  any  extraordinary  casualty — it  is  not  a 
stranding  862 

taking  ground  in  a  tide  river  862 

or  harbour  862 

3.  Where  ship  takes  the  ground  by  reason  of  extraordinary  casualty,  it 

is  a  stranding  863 
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—  {continued) 

as  by  breaking  of  rope  where  ship  \a  improperly  moored  to  a  dock 

pier  863 

or  by  settling  on  piles  in  a  canal,  owing  to  drawing  off  the  water         863 
or  by  taking  ground  in  a  part  of  harbour  to  which  she  is  warped  to 

prevent  danger  of  sinking  864 

or  by  bilging  from  insufficiency  of  rope  by  which  she  is  lashed  ashore    864 
or  by  getting  aground  owing  to  strain  of  wind  on  her  moorings  864 

STRANDING,  VOLUNTARY,  gives  claim  to  general  average  contribution 

when  ship  is  got  off  again  and  pursues  her  voyage  ii.  898,  899 

quare,  whether  it  does  so  where  ship  is  lost,  but  cargo  saved,  by  running 

her  on  shore  900 

it  does  in  the  United  States  901 

total  loss  by  voluntary  stranding,  recovered  as  a  loss  by  perils  of  the 

seas  L  659 

purposely  running  ship  on  shore  is  a  stranding  within  the  memorandum  iL  868 

STRIKING  OFF  LOSSES,  what  it  is  i.  127.  iL  1201 

effect  of  on  underwriter's  liability  ii.  1201,  1202 

SUBJECTS  OF  INSURANCE  — I.  What  may  be  insured, 

1.  Freight, 

meaning  of  the  word  freight  in  policies  of  insurance  i  200,  201 

the  party  insuring  freight  must  have  an  inchoate  right  to  it  at 

the  time  of  effecting  the  insurance  202 

the  freight  insured  is  that  which  would  have  been  earned  but 

for  the  intervention  of  the  perils  insured  against  202 

in  France  expected  freight  cannot  legally  be  insured  203 

freight  actually  earned  (Jret  acquis)  may  203 

meaning  of  the  term /ret  acquis  in  French  law  203 

sums  paid  by  the  charterer  or  his  agent  as  part  of  the  freight, 

are,  under  certain  circumstances,  insurable  as  freight  in  this 

country  203 

freight  may  be  insured  for  part  of  the  voyage  203 

2.  Profits  and  commissions, 

profits  are  a  lawful  subject  of  insurance  in  this  country  204 

ground  on  which  this  is  permitted,  as  explained  by  Mr.  J. 

Lawrence  204 

profits  may  be  insured  either  by  valued  or  open  policies  205 

in  all  cases  the  assured  must  show  that  some  profits  would,  in 

fact,  have  been  made  had  not  the  goods  been  prevented  fh>m 

arriving  205 

and  that  the  goods,  from  which  the  profits  are  to  accrue,  were 

exposed  to  risk  205 

and  that  the  assured  was  legally  interested  therein  at  the  time 

of  loss  205 

commissions  may  be  the  subject  of  insurance  under  the  same 

limitations  206 

3.  Bottomry  and  respondentia  loans, 

are  the  subjects  of  insurance  in  this  country  206 

the  lender  alone  can  insure  the  sum  advanced  206 

the  borrower  can  only  insure  any  surplus  by  which  his  interest 
in  the  adventure  may  exceed  the  amount  of  the  loan  207 
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bottomry  and  respondentia  (except  there  be  an  usage  to  the 
contrary)  must  be  insured  nominatim  in  the  policy  207 

II.  What  may  not  be  insured, 

1.  Seamen's  wages, 

seamen  cannot  insure  their  future  wages  SOS 

nor  any  thing  which  they  are  to  receive  at  the  end  of  the 

voyage  in  lieu  of  wages  208 

goods,  however,  purchased  with  their  wages  abroad,  they  may 

insure  208 

so  goods  which  they  are  privileged  to  carry  208 

the  nuiater,  however,  may  insure  his  salary  and  any  interest  he 

may  have  in  the  ship  as  partowner  208 

but  the  tnate  and  other  inferior  officers  cannot  208 

the  captain,  by  the  usage  of  the  East  India  trade,  may  insure 

respondentia  advances  as  **  goods,  specie,  and  effects"  208 

but  money  advanced  to  the  captain  on  his  personal  account,  or 

payable  out  of  the  freight,  is  not  insurable  209 

2.  Slaves,  insurance  of,  prohibited  by  47  Geo.  3.  c  36.  §  5.  209. 
SUBMISSION  TO  ARBITRATION,  with  reference  depending,  query,  whether 

it  ousts  the  jurisdiction  of  the  superior  courts  iL  1245 

agreement  in  policy  to  refer  matters  in  dispute  to  arbitration  does  not       1245 
an  award  actually  made  is  a  bar  to  an  action  1245 

SUBSCRIPTION  OF  POLICY.    PoUcies  are  subscribed  by  the  underwriters 

only,  hence  their  name  L  38 

amount  to  be  insured  made  up  of  the  aggregate  subscriptions  of  the 

different  underwriters  38 

the  amount  of  each  subscription  must  be  specified  in  words  and  figures         38 
aliler  in  a  policy  of  mutual  assurance  where  the  aggregate  sum  insured 

appears  on  the  face  of  the  policy  38 

each  subscription  makes  a  fresh  contract  38 

each  underwriter  only  pays  in  proportion  to  the  amount  he  has  sub- 
scribed 88 
SUBSCRIPTION  OF  POLICY  BY  AGENTS.    PoUcies  may  be  subscribed 

by  agents  L  143 

what  is  sufficient  evidence  of  agents'  authority  to  subscribe  policy  144.  ii.  1324 
quare,  whether  enough  to  show  that  agent  has  been  in  frequent  habit  of 

subscribing  for  the  same  underwriter  144.  ii.  1334 

if|  in  addition  to  this,  it  be  also  shown  that  underwriter  has  been  in  the 

habit  of  paying  losses  on  policies  so  signed,  this  is  sufficient        144.  iL  1324 
proof  that  agent  for  a  company  has  been  in  the  habit  of  subscribing 
other  policies  and  advising  the  company  of  it,  is  sufficient  without 
producing  such  other  policies  144 

a  power  given  to  fifteen  to  sign  policies,  may  be  executed  by  four  of 

survivors  144 

agent  of  mutual  insurance  company  empowered  to  sign  policies  to  com- 
mence from  the  day  on  which  ship  was  accepted  by  the  company, 
held  to  have  sufficiently  executed  this  power  by  signing  a  retrospec- 
tive policy,  "  lost  or  not  lost,"  to  commence  from  that  day,  although, 
at  the  time  of  signing,  he  knew  that  two  average  losses  had  happened 
on  the  ship  145 

if  broker,  under  a  power  to  subscribe  policies,  himself  signs  the  slip,  it 
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will  be  a  sufficient  execution  of  the  power  if  his  clerk  afterwards  signs 
the  policy  145 

he  who  is  authorised  to  sign  policy,  may  sign  adjustment  145.  ii.  1325 

SUBSTITUTED  SHIP,  continuance  of  risk  on,  in  cases  of  transshipment  L  179, 180 
payment  of  freight  by  *  185 

power  or  duty  of  master  to  transship  where  the  freight,  by  the  substituted, 
exceeds  that  by  the  original,  ship  186, 187 

SUCCOURING  DISTRESSED,  quitting  direct  course  of  voyage  fbr  this 

purpose,  is  no  deviation  i.  405 

SURVEY  of  ship,  followed  by  condemnation,  does  not  per  ae  justify  a  sale  by 

master  IL  1017 

SURVEYORS,  LLOYD*S,  who  are,  and  for  what  purpose,  appointed  ii.  1^320 

SUSPENSION  OF  RISK  on  goods,  by  landing  at  an  intermediate  place  I  432,  433 

SUSPICIOUS  PAPERS,  carrying,  is  a  breach  of  neutral  conduct  i.  631 

TACSILE.     Defect  in  ground  tackle  is  unseaworthiness  L  680 

fishing  tackle  of  whaling  ships  not  covered  by  general  insurance  on 

"  goods  "  or  "  ship  "  l  214.  217 

comes  under  head  of  '*  outfit  **  214 

TEMPORARY  REPAIRS  to  be  added  to  subsequent  permanent  repairs,  in 
order  to  ascertain  whether  the  estimated  cost  of  repairing  exceeds  the 
repaired  value  IL  1110 

adjustment  of  particular  average  where  only  temporary  repairs  are 
made  abroad  985 

TERMINI  OF  THE  VOYAGE,  what  they  are,  and  how  described         L  336,  337 
THEFT  (FURTUM),  undepwriter  not  liable  for  loss  by  il  774 

limitation  of  owner's  responsibility  for  776,  777 

is  not  a  peril  insured  against  817,  818 

THIRD  NEW  FOR  OLD,  deduction  o^  what,  and  how  made  il,  979— 984 

(See  Adjustment  of  Particular  Average  on  Ship) 
TIME  POLICIES.     What  a  time  policy  is  L  409 

what  is  covered  by  a  time  policy  409 

when  risk  begins  and  ends  under  409 

it  must  terminate  with  the  expiration  of  the  time,  wherever  the  ship 

may  then  be  410 

part  of  term  at  which  loss  accrues  makes  no  difiference  to  amount  of  un- 
derwriter's claim  410 
risk  in  time  policies  continues,  without  suspension,  through  the  whole  term    410 
time  policies  may  be  effected  retrospectively  410 
liability  of  underwriter  where  ship  receives  her  death's  wound  within 

the  term,  but  does  not  sink  till  after  its  expiration  411 

extent  and  meaning  of  the  implied  warranty  of  seaworthiness  in  time 

policies  411.  669,  670 

limit  to  the  duration  of  time  policies  411 

mixed  policieSf  or  time  policies  with  a  local  description  of  the  voyage 

insured  ^  412 

construction  and  effect  of  such  mixed  policies  412 

underwriter  not  liable,  imless  the  ship  sails  on  the  voyage  described  in 

the  policy  412 

but  ship  need  not  be  at  the  place  named  as  the  terminus  a  quo  at  the 
commencement  of  the  term  413 
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eyen  though  the  risk  be  expresslj  made  to  commence  at  mch  termmns      413 
nor  need  the  ship,  if  the  policy  on  the  face  of  it  is  substantially  a  time 

policy,  be  at  such  terminus  at  all  during  the  term  414 

the  risk  in  these  mixed  policies  expires  with  the  term,  whether  the 

voyage  be  then  completed  or  not  414 

French  law  as  to  this  point  415 

TOTAL  LOSS,  what  it  is  IL  990 

two  kinds  of  total  loss,  absolute  and  constructive  990 

general  doctrine  of  absolute  and  constructiye  total  loss  as  stated  by  Lord 

Abinger  in  Ronx  v.  Salvador  990,  991 

1.  Of  absolute  total  loss  on  ship  and  goods  generally, 

principle  on  which  doctrine  of  absolute  total  loss  depends  1000 

no  notice  of  abandonment  requisite  in  cases  of  absolute  total  loaa       1001 
but  the  remains  of  the  property,  or  its  proceeds,  are  salvage  for  the 

benefit  of  the  underwriters  1001 

two  classes  of  cases  of  absolute  total  loss  1001 

what  is  meant  by  a  thing's  being  wholly  destroyed  or  annihilated 

in  insurance  law  1002 

wreck  involying  either  complete  dismemberment  or  destmction  of 

ship  1002 

physical  change  of  structure  in  case  of  perishabk  goods  lOOS 

where  all  possible  or  reasonable  chance  of  procuring  the  arriTal  of 
the  thing  insured  is  at  an  end,  this  is  a  case  of  absolute  total 
loss  1003 

foundering  at  sea  is  an  absolute  total  loss  1004 

submersion  only  a  constructive  total  loss     '  1004 

goods  plundered  by  wreckers,  so  as  never  again  to  come  into  the 

hands  of  their  owners,  an  absolute  total  loss  ioo5 

so  where  goods  are  seized  and  taken  by  hostile  force,  and  never 

restored  1005 

so  where  goods  are  taken  out  of  ship,  condemned  and  sold,  and 

proceeds  not  restored  before  action  brought  1006 

cUiter  where,  after  seizure  and  condemnation,  they  remain  on  board 

to  be  finally  restored  1006 

if,  after  confiscation,  part  of  goods  or  their  proceeds  are  restored 
before  action  brought,  this  is  only  a  total  loss  on  notice  of  aban- 
donment 1007 
where  thing  insured  subsists  in  specie,  and  there  is  a  chance  of  its 
recovery,  notice  of  abandonment  is  requisite  to  make  a  total 
loss  1008 
where  there  is  no  such  chance,  the  fkct  of  its  subsisting  in  specie  at 

the  time  of  the  casualty  or  sale,  is  of  no  importance  1008 

assured,  by  taking  to  the  proceeds,  may  waive  his  right  to  recover 

for  a  total  loss  1009 

so  the  underwriter,  by  his  own  conduct,  may  waive  his  right  to 
notice  of  abandonment  1009 

2.  Absolute  total  loss  of  ship  in  cases  of  wreck  and  irreparability  Al- 
lowed by  sale, 
where  ship  wrecked  in  pieces^  the  loss  is  absolutely  total  1009 

so  where,  though  her  hull  holds  together,  she  is  reduced  to  a  mere 
congeries  of  planks,  and  sold  where  she  lies  1010 
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in  such  case  it  is  not  the  sale  which  makes  the  loss  absolately  total, 
bat  the  sea-damaged  state  of  the  ship  1010 

where  assured,  iu  sach  case,  hears  of  the  casualty  and  the  sale  at 
one  and  the  same  time,  no  notice  of  abandonment  is  requisite  to 
make  the  loss  total  1011 — 1013 

cases  on  this  subject  collected  and  considered  1012 — 1016 

where,  however,  ship  subsists  in  specie  as  a  ship  when  assured  first 
hears  of  loss,  he  cannot,  bj  electing  to  sell  instead  of  repairing, 
entitle  himself  to  claim  a  total  loss  1016 

reason  why  notice  of  abandonment  should  be  given  in  such  case 

1017,  1018 

where,  however,  ship  is  a  mere  congeries  of  planks,  assured,  by 
selling,  does  not  waive  the  right  to  insist  on  a  prior  notice  of 
abandonment  1018 

can  there  be  an  absolute  total  loss  on  ship,  arriving  a  wreck  at  her 
home  port,  or  port  of  destination  ?  1019 

if  her  hull  holds  together,  it  is  safer  in  such  case  to  give  notice  of 
abandoument  1019 

3.  Absolute  total  loss  on  seardamaged  goods  thrown  away  or  sold  in  the 

course  of  the  voyage, 

most  of  the  cases  on  sea-damaged  goods  have  been  on  articles  war- 
ranted free  of  average  1020 

where  the  question  turns  on  the  totality  of  the  loss,  these  articles 
stand  on  the  same  footing  as  others  1020 

rule  now  established  as  to  absolute  total  loss  on  sea-damaged  goods 
when  sold  or  thrown  away  in  the  course  of  the  voyage  1021 

opposed  to  the  doctrine  of  Cocking  v.  Eraser  1022 

that  case  is  now  overruled  in  this  country  1022 

but  supported  to  the  full  extent  in  the  United  States  1023 

fhiit  insured  "free  of  average,"  and  thrown  overboard,  being  rotten, 
at  an  intermediate  port,  held  an  absolute  total  loss  1023 

annihilation  by  putrefaction  is  an  absolute  total  loss  1024 

the  memorandum  does  not  exempt  the  underwriters  from  all  loss 
short  of  total  annihilation  1024 

part  of  cargo  of  wheat,  insux^  **  free  of  average,"  thrown  away  as 
putrid  in  course  of  the  voyage,  held  an  absolute  total  loss  of  such 
part  1024 

hides  sold  sea-damaged,  but  as  hides,  at  an  intermediate  port,  be- 
cause, if  sent  on  to  their  port  of  destination,  they  must  have 
perished  by  putrefaction  before  arriving  there,  held  an  absolute 
total  loss  1025^1027 

net  proceeds  of  sale  in  such  case  are  money  had  and  received  to  the 
use  of  the  underwriter  on  payment  by  him  of  a  totail  loss  1027 

nothing  short  of  the  destruction  in  specie,  either  actual  or  inevitable 
of  perishable  goods,  will  entitle  the  assured  to  recover  for  a  total 
loss  without  notice  of  abandonment  1028,  1029 

4.  There  can  be  no  total  loss  on  sea-damaged  goods  arriving  in  specie  at 

their  port  of  destination  1 030 

cases  illustrating  this  point  1030—1032 

law  as  to  this  point  in  the  United  States  1033 

law  in  France,  before  the  Code  de  Commerce  1033,  1034 
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if  the  goods  arrive  in  bulk  at  their  port  of  destination,  bat  so 
damaged  as  to  have  lost  their  original  character,  is  this  a  total 
loss  ?  1034 

theoretically  it  appears  to  be  so,  but  in  practice  it  is  better  not  so 
to  consider  it  1035 

modem  French  law  on  this  point :  regulation  of  the  Code  de  Com- 
merce 1036 

the  assured  in  France,  by  electing  to  abandon,  may  recover  as  for 
a  total  loss  on  memorandum  articles,  when  the  loss  exceeds  three- 
fourths  in  measure,  weight,  or  value  1087 

this  system  preferable  to  our  own  1037,  1038 

5.  Absolute  total  loss  of  part  of  cargo, 

if  a  carg^  of  perishable  goods  be  made  up  in  separate  packages, 
and  any  one  be  wholly  lost  or  destroyed,  this  is  an  absolute  total 
loss  of  part  1038 

in  such  cases  clauses  are  frequently  inserted  to  show  that  the  in- 
surance is  to  be  thus  distributively  taken  1038 

even  where  not  inserted,  the  policy  is  generally  treated  in  practice 
as  though  they  were  1039 

absolute  total  loss  of  part  of  cargo  of  flax  packed  in  mats  1039 

hogsheads  of  sugar  with  not  enough  sugar  left  in  all  to  fill  one,  yet, 
none  quite  washed  out,  no  total  loss  of  part  1040 

where  carg^  is  shipped  and  insured  in  bulk  there  can  be  no  total 
loss  of  part  1040 

doctrine  of  total  loss  of  part  is  rejected  in  the  United  States  1041 

total  loss  of  part  of  freight  1041 

6.  Absolute  total  loss  of  freight, 

general  principles  as  to  1042 

foundering  of  both  ship  and  cargo  104S 

foundering  of  chartered  ship  with  no  cargo  on  board  1043 

of  general  ship,  when  only  part  of  carg^  is  on  board,  but  all  con- 
tracted for  1043 
absolute  total  loss  of  part  of  freight,  by  loss  of  part  of  cargo  1044 
capture  of  ship  and  cargo,  the  loss  continuing  total  till  action  brought  1044 
seizure  and  sale  of  outward  cargo  an  absolute  total  loss  on  outward 

freight  1044 

on  homeward  freight  if  ship  ultimately  arrives  earning  fr^ht, 

though  with  another  cargo,  there  is  no  total  loss  1044 

where  insurance  is  on  entire  freight  for  the  round  voyage,  loss  of  ship 

on  homeward  passage  is  a  total  loss  on  freight  1045 

justifiable  sale  abroad  of  ship  and  carg^  is  a  total  loss  on  freight         1045 
aliter  where  sale  not  justifiable  1045 

nor  in  such  case  will  notice  of  abandonment  make  the  loss  construc- 
tively total  unless  accepted  and  acted  upon  1045 
where  goods  might  have  been  sent  on  so  as  to  earn  freight,  sale  of 
ship  and  cargo  abroad  will  not  make  an  absolute  total  loss  on 
freight  1046 
where  such  sale  is  justifiable  no  notice  of  abandonment  is  required 

to  make  a  total  loss  on  freight  1046 

where  not  justifiable  such  notice  is  inoperative  1047, 1048 
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is  there  a  total  loss  of  freight  without  notice  of  abandonment  where 

ship  is  justifiably  sold,  but  cargo  is  sent  on  and  arrives?        1048,  1049 
where  cargo  necessarily  sold  at  an  intermediate  port,  so  that  no 

freight  pro  raid  b  due,  this  seems  an  absolute  total  loss  on  freight  1049 
o/i^  where  part  of  cargo  is  so  sold,  not  fh>moyerniling  necessity, 

but  as  the  l>est  measure  for  the  shipper's  interest  1050 

no  notice  of  abandonment  required  under  a  policy  on  profits  or  com- 
missions 1050,  1051 
II.  Of  constructiye  total  losses.    (See  CcmMtructive  Toted  Loss) 
TOUCH,  STAY,  AND  TRADE.    (See  Liberty  to  Touch,  Stay,  and  Trade) 
TRADE  AND  TRADING.    Of  trading  as  a  test  of  national  character  L  104 
keeping  a  trading  establishment  in  a  hostile  state  makes  mil  property 

connected  with  such  establishment  enemy's  property  105 

a  neutral  may  continue  carrying  on  In  war  time  all  such  trade  with  the 

enemy  as  he  practised  in  peace  105 

but  he  cannot  then  engage  in  any  new  privileged  trade  of  the  enemy  1 05 

TOWING,  expenses  of,  when  general  average  ii.  904 

TRANSSHIPMENT.    In  case  the  first  ship  is  disabled  and  ano^er  can  be 

procured  to  take  on  the  cargo,  the  master  should  transship  L  179.  185 

the  liability  of  the  underwriter  continues  on  the  goods  sent  on  in  the 

substituted  ship  1 79 

and  if  they  arrive  the  shipowner  is  entitled  to  full  freight  185 

where  it  is  clearly  for  the  interest  of  the  merchant  that  the  goods  should 
be  thus  transshipped,  they  ought  to  be  so,  though  the  freight  by  the 
substituted  be  higher  than  that  by  the  original  ship  186 

if,  on  the  other  hand,  the  goods  be  perishable,  and  no  means  of  transship- 
ment be  procurable,  the  master  should  sell  and  not  transship  them  187 
law  in  France  as  to  transshipment  187 
and  in  the  United  States  188 
qtuere,  whether  the  underwriters  on  goods  can  be  called  on  to  pay  the  in- 
creased freight  charged  on  the  transshipment  188 
in  France  they  may  188 
but  not,  it  seems,  in  this  country  189 
where  the  goods  are  not  perishable,  and  means  of  transshipment  exist,  the 

master  ought  not  to  sell,  but  forward  them  196 

aliter  where  there  are  no  means  of  transshipment  196 

TREATIES,  COMMERCIAL.    International  treaties  part  of  the  law  of  the 

land  of  each  state  which  is  a  party  to  them  i.  7 13 

insurances  void  as  protecting  risks  contravening  the  terms  of  commercial 

treaties  714 

principle  of  the  earlier  commercial  treaties  7 1 4 

reciprocity  treaties  715 

reference  to  works  collecting  commercial  treaties  7 1 5 

TRIAL.    (See  Evidence) 

TRIM  OF  SHIP.    Want  of  trim  is  unseaworthiness  L  679 

TROVER  FOR  POLICY.     Trover  lies  at  the  suit  of  the  assured  to  recover 

policy  1.  139 

though  never,  in  fact,  effected,  if  broker  represents  it  as  having  been  so      139 
TRUSTEE,  insurable  interest  of.     A  trustee  has  an  insurable  interest  to  the 

full  value  of  the  trust  property  i.  253 

*  5c 
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UNDERWRITERS,  T^hy  so  caUed  L  38 

private  onderwriters  at  Lloyd's^  who  they  are  83 

mode  of  transacting  business  with  84 

coarse  of  business  between  underwriters  and  brokers.    (See  Brokers) 
UPPER  WORKS,  SHIP'S,  sea-damage  to,  when  particular  average  loss         ii  758 
USAGE  OF  LLOYD'S  only  binding  on  parties  resident  in  London,  or  who 
have  been  for  some  length  of  time  in  the  habit  of  effecting  insurances 
at  Lloyd's  *  I  72 

the  rule  is,  that  such  usage  binds  no  one,  unless  it  can  be  shown  that  he 
was  either  actually  cognixant  of  it,  or,  from  his  general  mode  of  dealing 
or  place  of  business,  cannot  be  presumed  to  be  ignorant  of  it  73 

party  not  proved  to  be  cognizant  of  the  usage  of  IJoyd's  is  not  bound  by 
the  coostraction  there  put  on  **  warranty  to  be  free  of  mortality"  in 
policies  on  live  stock  74 

Dor  by  tne  practice  of  settling  losses  in  accot&t  as  between  broker  and 

underwriter  74 

where,  however,  party  is  cognizant  of  the  usage  of  Lloyd's,  he  shall  be 

bound  by  it  75 

even  to  a  mode  of  a^JQStment  contrary  to  true  principles  75 

but  the  usage  of  Lloyd's  cannot  countervail  or  contradict  the  plain  tenor 
and  language  of  the  policy  75 

USAGES  OF  TRADE.    All  general  usages  of  trade  are  taken  to  be  as  much 

a  part  of  the  policy  as  though  expressed  in  it  i.  43 

unless  the  language  of  the  policy  is  such  as  to  repel  the  inference  66 

if  the  usage  of  the  particular  trade  on  which  the  insurance  is  effected 
vary  from  the  general  usage,  the  former  governs  the  construction  of 
the  policy  70 

if  the  usage  be  co- extensive  with,  and  of  the  same  duration  as,  the  trade, 

it  will  be  binding,  though  the  trade  be  recent  71 

if  it  has  been  uniformly  adopted  and  is  generally  known  71 

evidence  that  usage  has  prevailed  in  one  trade  may  be  adduced  to  show 

that  it  should  bind  those  engaged  in  a  trade  precisely  similar  71 

the  usage  of  a  particular  place,  or  of  a  particular  class  of  persona,  can 
only  bind  non  residents  and  other  persons,  when  they  can  be  either 
directly  or  presumptively  shown  to  be  cognizant  of  it  71 

USAGE,  EVIDENCE  OF.   Evidence  of  usage  is  always  admissible  to  explain 

what  is  doubtful,  never  to  contradict  what  is  plain  L  76.  218 

thus  it  is  admissible  to  explain  the  meaning  of  technical  or  mercantile 

terms  76^78 

as,  of  the  words  used  in  the  memorandum  77 

of  clause  **  with  or  without  letters  of  marque,"  &c  77 

of  the  words  "  port,**  **  Baltic,"  **  Indian  islands,"  &c  78 

But  it  is  not  admissible  to  contradict  the  plain  words  of  the  policy, 

as  to  show  that  the  boat  is  not  protected  by  a  policy  in  the  commoo 

form  on  the  ship  79 

or  that  underwriters  are  not  liable  for  leakage  caused  by  perils  of 

the  seas  -  79 

usage  to  carry  certain  kinds  of  goods  on  deck  governs  the  construc- 
tion of  the  policy,  so  as  to  protect  goods  so  carried,  under  the 
common  form  L  70.  71 

court  takes  judicial  notice  of  established  usages  of  trade  iL  1314 

usages  of  particular  trades,  places,  or  classes,  most  be  proved  1314 
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USAGES  OF  PARTICULAR  TRADES  AND  PORT&    Usage  of  East 

India  trade  to  make  coantry  or  intermediate  voyages                      L  67.  466 
usage  of  the  China  trade  to  store  rigging  in  bank  saols  in  the  Canton 

river                                                                                                        66.  468 

as  to  coantry  trading  or  intermediate  voyages  467 

usages  of  the  African  trade,  "what  delay  will  amount  to  a  deviation  in  389 

when  risk  on  gopds  ends  in  African  barter  trade  435 
usages  of  the  Newfoundland  trade  to  make  banking  or  intermediate 

voyages  67 

not  to  discharge  outward  cargo  till  long  after  arrival  67 

when  risk  on  goods  ends  on  outward  risks  in  Newfoundland  trade  435 
usage  in  the  Oporto  wine  trade  for  ships  to  complete  loading  outside 

the  bar  68 
usage  in  Florida  trade  for  ships  in  St  Mary's  river   to  land  at  Tigre 

island,  though  insured  <'  at  and  from"  Amelia  island  68 
USAGE  AS  TO  DISCHARGING  GOODS  in  port  of  London                  L  429. 431 

in  port  of  Leghorn  69 

in  port  of  Archangel  69 

in  West  India  plantation  trade  430 

in  Russia  and  Hamburgh  trade  430 

VALUATION  OF  INSURABLE  INTEREST.      The  object  of  valuation 

ought  in  theory  to  be,  to  place  the  assured,  in  case  of  loss,  in  exactly 

the  same  situation  as  he  would  have  been  in  if  no  loss  had  taken 

place  L  300 

thus,  the  probable  wear  and  tear  of  the  voyage  ought  to  be  deducted 

from  the  insurable  value  of  ship  301 

and  the  expenses  of  earning  freight  firom  the  insurable  value  of  freight       301 
80  the  probable  profit  ought  to  be  added  to  the  insurable  value  of  the 

goods  301 

the  principle  of  valuation,  acted  upon  in  practice,  is  different,  and  the 
object  sought  is  to  put  the  assured,  in  case  of  loss,  in  the  same  situation 
as  he  was  in  at  the  outset  of  the  adventure  302 

hence  in  all  open  policies  the  insurable  value  of  a  thing  is  estimated  to 
be  its  worth  to  its  owner  at  the  outset  of  the  risk,  phu  premiums 
and  costs  of  insurance  302 

by  this  mode  of  insuring,  the  assured  on  ship  and  freight  generally 
receives  more^  and  the  assured  on  goods  l!esf,  than  an  indemnity  302 

VALUED  POLICIES.     Difference  between  valued  and  open  policies  in  point 

of  form  i.  303 

and  of  effect  303 

meaning  of  the  term  opening  the  policy,  as  applied  to  valued  policies         303 
erroneous  doctrine  as  to  the  meaning  of  opening  the  policy  304 

origin  of  this  doctrine  304 

the  true  meaning  of  opening  the  policy  in  case  of  average  loss,  —  vix. 
that  the  damage  done  to  the  thing  insured  must  be  ascertained  by 
extrinsic  evidence,  not  that  the  value  in  the  policy  is  to  be  set  aside  as 
the  agreed  standard  of  indemnity  304 

rule  of  adjustment  in  case  of  average  loss  on  valued  policies  305 

the  underwriters  pay  the  same  per  centage  on  the  value  in  the  policy 
as  the  damage  amounts  to  on  the  sound  market  value  of  the  goods  305 

5c  2 
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authorities  establishing  this  rale  •'^06 

the  rule  of  adjustment  is  the  same,  whether  the  Talue  in  the  policj  is 

greater  or  less  than  the  prime  cost  307 

in  cases  of  total  loss  the  yalue  in  the  policy  has  always  been  held  con- 
clusive 307 
however  much  the  value  of  the  thing  insured  may  be  diminished  at  time 

of  loss,  as  of  ship,  by  the  wear  and  tear  of  a  long  voyage  307 

the  only  cases  in  which  the  value  in  the  policy  can  be  set  aside,  are 

fraud  or  enormous  over  valuation  308 

the  assured  in  a  valued  policy  need  never  prove  the  value  of  his  interest 

unless  the  circumstances  are  such  as  to  raise  a  suspicion  of  fraud  309 

the  valuation  should  bear  some  approximate  proportion  to  the  real  value 

of  the  subject,  plus  the  expenses  of  insurance  309 

in  case  of  goods,  the  probable  profit  may  be  included  in  the  valuation         309 
mode  proposed  by  Mr.  Benecke  for  including  also  the  loss  by  freight 
'hnd  landing  charges  on  goods  arriving  in  bulk,  but  seapdamaged  309. 

it  975, 976 
foreign  law  as  to  the  effect  of  valuation  310, 31 1 

but  the  valuation  in  the  policy,  though  it  fixes  the  value  of  the  interest, 
does  not  preclude  the  inquiry  whether  or  not  the  whole  interest  valued 
has  been  at  risk  311 

if  only  part  of  the  intended  cargo,  to  the  whole  of  which  the  valuation 
was  meant  to  apply,  be  put  on  board,  the  assured  can  only  recover 
such  proportion  of  the  whole  value  as  the  part  so  put  on  board  bears 
to  the  whole  intended  cargo  311 

cases  illustrating  this  rule  312,  313 

rule  of  adjustment  in  these  cases  313.  ii.  974 

in  valued  policies  on  ship  the  value  in  the  policy  is  no  standard  by 
which  to  ascertain,  in  comparison  with  the  cost  of  repairs,  whether  a 
wrecked  or  stranded  ship  is  a  constructive  total  loss  314.  IL  1105—1110 
the  assured,  in  such  cases,  is  entitled  to  the  whole  amount  of  the  insur- 
ance whenever  the  cost  of  repairs  exceeds  the  repaired  value,  though 
it  &11  short  of  the  value  in  the  policy  il  1 106 

the  valuation,  generally,  is  only  conclusive  between  the  parties  to  the 

same  policy  i.  314 

except  where,  of  two  policies,  the  valuation  is  the  same  in  both  314 

the  valuation  in  the  policy  is  only  a  valuation  of  the  imiertst  of  the 

assured  315 

general  rule  of  adjusting  average  loss  on  a  valued  policy  315 

Valued  policies  on  ship  and  on  ship  and  freight, 

ships  generally  insured  in  valued  policies  315 

general  mode  of  taking  insurable  value  of  ship  315 

amount  recoverable  under  valued  policies  on  ships,  where  value 

estimated  in  the  usual  mode  316 

proof  that  shipowner,  on  this  principle,  in  case  of  total  loss,  receives 

more  than  an  indemnity,  both  on  ship  and  freight  316,  317 

mode  recommended  by  Mr.  Benecke,  of  insuring  both  ship  and 
freight  in  the  same  policy  as  one  indivisible  risk  317 

Valued  policies  on  freight^ 

freight  is  often  insured  in  separate  policies,  and  valued  at  sum  suf- 
ficient to  cover  its  gross  amount  318 
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in  the  United  States  it  is  often  yalaed  at  two-thirds  318 

mode  of  applying  valuation  when  the  voyage  is  made  np  of  distinct 

stages,  and  the  freight  of  the  whole  insured  at  a  gross  sum  319 

if  freight  is  not  to  be  earned  till  the  completion  of  an  entire  voyage, 
the  gross  amount  of  the  valuation  may  be  recovered,  in  whatever 

part  of  the  voyage  the  loss  takes  plaoe-  320  ' 

Valued  policies  on  goodsj 

their  ori^n  and  utility  320 

in  insuring  cargoes  of  colonial  pn>dace,  &c.,  each  species  is  valued 

separately  at  so  much  per  bale,  hogshead^  &c.  320 

valuation  of  goods  at  so  much  per  lb,  32 1 

each  separate  species  sometimes  valued  at  a  round  sum,  not  at  so       ^ 

much  per  package  321 

when  goods  are  insured  to  be  thereafter  declared  and  valued,  if  they 

are  not  valued  before  loss  the  policy  is  treated  as  open  321 

oases  in  the  United  States  as  to  applying  a  valuation  on  goods  at  a 
round  sum,  for  a  round  voyage,  to  the  proceeds  or  retwrna  of  the     ' 
outward  cargo  322 

a  valuation  at  a  round  sum  is  taken  to  include  premium  and  costs 

of  insurance  923  I 

policy  stipulating  that  the  coin  of  the  port  of  shipment  in  which 
goods  are  invoiced  shall  have  a  certain  money  value  in  the  cur^ 
rency  of  the  home  port,  is  not  a  valued  policy  323 

rule  of  adjustment  where  cargo,  consisting  of  different  species  of  ' 

produce,  is  all  valued  in  the  mass  at  one  gross  sum  324  'j 

rule  of  adjustment  where  different  suljects  of  insurance  are  separ- 
ately valued  in  one  policy,  and  only  one  siilject  is  put  at  risk 

324.  ii.  1157 
VENDEE  AND  VENDOR,  insurable  interest  o^ 

the  vendor,  who  has  not  absolutely  parted  with  all  his  interest  before 

the  loss,  may  insure  in  respect  of  such  interest  as  he  retains  i>  254 

the  vendee,  in  whom  by  terms  of  sale  property  in  goods  is  not  to  vest 

tDl  arrival,  has  no  insurable  interest  254 

Quertff  whether  assignee  of  insolvent  vendee  has  an  insurable  interest  in 
goods  in  respect  of  loss  occurring  before  right  td  stop  tit  transitu  has 
been  exercised  265 

specific  appropriation  by  Vendor,  and  acceptance  by  tendee,  of  a  particu- 
lar cargo,  vests  in  the  latter  an  insurable  interest  therein  257 
VENUE,  CHANGE  OF.     Rule  of  Mondel  v.  Steele  as  to  change  of  venue  ii^  1284 

applied  td  policies  of  insurance  1284         / 

change  of  venue  refused  where  action  brought  in  covenant  1285 

VISITATION  AND  RIGHT  OF  SEARCH.    (See  Search,  Right  of) 
VOLUNTARY  STRANDING,  as  giving  a  claim  to  general  Average  contri- 
bution iii  898—901 

(See  Stranding,  Voltmtary) 

VOYAGE,  FIRST,  when  ship  is  on  ii.  979—982 
VOYAGE  INSURED  AND  VOYAGE  OF  THE  SHIP.     Of  the  voyage 

insured  (viaggium)  L  333 

of  the  voyage  of  the  ship  (iter  navis)  334 

deviation,  what  it  is  334 

abandonment,  or  change  of  voyage,  what  it  is  334 

5c  3 
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illustration  of  the  distiDCtions    between  the  voyage  insured  and  the 

voyage  of  the  ship  ;  between  deviation  and  change  of  voyage  335 

what  is  meant  by  the  description  of  the  voyage  in  the  policy  336 
if  the  termini  of  the  voyage  are  not  accurately  specified,  the  policy  will 

be  vitiated  336 
the  mercantile  limits  of  the  termini  must  be  ascertained,  in  case  of 

doubt,  by  mercantile  evidence  336 
the  actual  course  of  the  ship  between  the  termini  b  never  set  out  in  any 

policy,  but  binds  the  parties  just  as  though  it  were  337 
if  it  be  desired  that  the  ship  should  touch  at  any  place  between  the 

^  termini,  leave  for  that  purpose  must  be  specially  given  in  the  policy  337 

distinction  between  insuring  **  firom  "  and  **  at  and  from  "  337 
the  form  **  at  and  from  "  is  generally  adopted,  especially  where  the  risk 

is  meant  to  commence  fh)m  some  out  port  338 

insurances  for  the  round  voyage  **  out  and  home  "  338 
in  such  cases  the  voyage  insured,  if  effected  for  an  entire  premium,  is 

one  and  entire,  though  the  ship  may  make  many  passages  338 

and  this,  however  many  intermediate  ports  the  ship  may  touch  at  339 

WAGER  POLICIES,  definition  of  i.  276 

form  of  wager  policies  277 

wager  policies  were  legal  at  common  law  at  time  of  passing  the  19  G.  2. 

c.  37.  277 
but  policies  in  the  common  form  were  always  taken  to  be  policies  on 

interest  277 

actof  19  G.2.  C.37.  278 

objects  of  the  act,  as  learnt  fh)m  its  preamble  278 
all  wager  policies  on  British  ships,  or  on  goods  loaded  on  board  them, 

void  279 

this  section  does  not  extend  to  foreign  ships  or  their  cargoes  279 

reason  of  this  279 
policies  on  foreign  ships  and  their  cargoes,  which,  on  the  /ace  of  them, 

and  in  point  of  form,  appear  to  be  wagers,  are  legal  279 
but  policies  in  the  common  form,  whether  on  foreign  or  British  ships, 

cannot  be  recovered  on  without  proof  of  interest  280 
what  policies  are  within  the  act  as  made  by  way  of  gaming  and  wagering  281 
insurance  on  money  expended  in  reclaiming  ship  and  cargo  after  cap- 
ture, **  without  further  proof  of  interest  than  the  policy  **  282 
the  courts  are  rigorous  in  enforcing  this  statute  282 
any  policy  which,  on  the  face  of  it,  dispenses  with  all  proof  of  interest, 

is  void,  however  it  may  be  worded  282 

valued  policies  are  not  within  the  act  283 

unless,  indeed,  there  be  an  enormous  over  valuation  283 

insurances  on  privateers  are  exempted  fh)m  the  operation  of  the  act  283 

reason  of  this  284 
insurances  on  goods  fW>m  the  continental  or  colonial  dominions  of  Spain 

and  Portugal  are  excepted  284 

reasons  for  this  284 
the  assured,  within  fifteen  days  after  being  required  to  do  so,  to  declare 

the  amount  of  his  interest  284 

wager  policies  are  illegal  by  foreign  law  285 

in  France  285 
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in  Holland,  Germany,  &c.  285 

and  in  the  United  States  S86 

they-  are  pennitted  in  Italy  and  Portngal  286 

WAGES   AND    PROVISIONS  during  Repairs,  when    contritmted   for    in 

general  arerage  ii.  909 — ^911 

are  not  particalar  average  849.  957 

during  Embargo,  are  neither  general  ayerage  913 

nor  particalar  average  957 

nor  in  any  way  a  charge  on  the  onderwriters  849 

to  reclaim  captured  property^  when  contributed  for  in  general  average     ii.  912 

when  adjusted  as  particular  average  949 

WAGES  OF  MARINERS.    Future  wages  are  not  a  lawful  subject  of  insurance 

L208 
nor  any  thing  received  at  the  end  of  the  voyage  in  lieu  of  wagte  208 

but  goods  purchased  abroad  with  wages  are  208 

so  goods  which  they  are  privileged  to  carry  208 

the  master  may  insure  his  salary  and  any  interest  he  may  have  in  the 

ship  as  part-owner  208 

aliter  of  the  mate  and  other  inferior  officers  208 

East  India  captains,  by  the  usage  of  trade,  may  insure  respondentia 

advances  as  "  goods,  specie,  and  effects  "  208 

but  money  advanced  to  the  master  on  his  personal  security,  and  payable 

out  of  the  freight,  is  not  insurable  209 

wages,  after  abandonment,  must  be  paid  by  the  abandonees  of  ship  and 
freight,  out  of  the  salvage  ii.  1 182 

•  if  any  portion  of  the  wreck  remain,  the  seamen  have  a  claim  to  wages, 
eo  nomine,  though  no  freight  be  earned  iL  1181 

W^ARLIKE  STORES  are  contraband  L  736 

do  not  contribute  in  general  average  ii.  920 

WARRANTIES,  EXPRESS  —  their  form,  construction,  and  mode  of  fulfilment, 

definition  of  an  express  warranty  L  577 

promissory  and  affirmative  warranties  578 

every  express  warranty  must  be  written  on  the  fkce  of  the  policy  578 

may  be  written  any  where  on  the  fiBu:e  of  the  policy^  or  in  any  way  578 

a   stipulation  contained  in  proposals  referred  to  in  the  policy  may 

operate  as  an  express  warranty  578 

an  express  warranty  requires  no  peculiar  form  of  words,  not   any 

explicit  clause  ^  579 

a  description  in   the    policy  of  the  national  character  of  the  thing 

insured  amounts  to  a  warranty  of  nationality  579 

but  merely  expressing  the  name  of  the  ship  in  a  given  language  does 

not  579 

a  descriptiv^e  allegation  of  nationality,  though  immaterial  to  the  risks, 

will  be  construed  as  an  express  warranty  560 

an  express  warranty  requires  an  exact  and  literal  fulfilment  561 

and  no  inquiry  can  be  made  into  its  materiality  or  immateriality  581 

hcnQe,  though  the  loss  be  in  no  degree  connected  with  the  breach  of 

warranty,  the  underwriter  is  not  the  less  discharged  582 

even  where  the  warranty  relates  to  a  period  prior  to  the  commencement 
of  the  risk,  and  the  breach  is  remedied  before  the  ship  sails,  it  is  still 
fatal  582 

5c  4 
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the  literal  fulfilment  of  an  express  warrEoty  is  in  all  cases  a  condition 
precedent  to  the  right  of  the  assured  to  recoyer  on  the  policy  583 

nothing  ivill  excuse  non-compliance  564 

not  eren  the  direct  and  irresistible  operation  of  a  peril  insured  against       584 

if,  however,  a  subsequent  law  should  pass,  rendering  compliance  illegal, 
it  would  be  otherwise  584 

so  if  state  of  things  contemplated  by  the  warranty  should  cease  584 

construction  of  the  language  of  an  express  warranty  is  goTcmed  by 
mercantile  usage  585 

it  cannot  be  extended  by  implication  to  any  thing  not  necessarily  in- 
ferable from  its  terms  585 
WARRANTY  OF  SHIFS  SAFETY,  ETC.    Warranty  that  ship  "  it  irefl - 

on  a  giTen  day  i.  586 

the  word  **  well "  refers  to  the  state  of  the  ship  on  the  day  of  signing  the 
policy  586 

thb  warranty  in  a  time  policy  is  satisfied  by  the  ship's  being  in  any  port 
on  the  day  586 

but  in  a  Toyage  policy  the  ship  mtist  then  be  in  the  port  of  departure         586 

warranty  that  goods  should  be  ^  exported "  from  London  by  a  giyen 
day  586 

limits  of  the  port  of  London  586 

insurance  on  "all  lawful  goods**  held  in  the  United  States  not  to 
amount  to  a  warranty  that  the  goods  insured  are  not  contraband  588 

the  words  '*  on  any  lawful  trade  "  have  reference  only  to  the  trade  in 
which  the  ship  is  employed  by  her  owners  58S 

WARRANTY  TO  SAIL.     Division  of  the  year  into  *"  summer  and  winter 

risks"  *    589 

the  courts  are  very  rigorous  in  their  construction  of  a  warranty  to  sail       589 

stipulation  that  ship  shall  sail  after  a  given  day  construed  as  strictly  as 
that  she  shall  sail  before  it  590 

construction  of  this  warranty  when  ship  insured  ''at  and  from**  an 
island  having  several  ports  590 

a  different  construction  is  put  on  a  warranty  **  to  sail  **  eimpUciter^  and 
a  warranty  to  **  sad  from  "  or  **  depart  from  "  a  given  port  591 

on  a  ship  insured  at  and  from  an  island  under  warranty  "  to  sail " 
before  a  given  day,  sailing  from  any  port  in  the  island  before  the  day 
in  a  state  of  complete  readiness  for  her  sea- voyage,  and  with  the  intent 
of  directly  pursuing  it,  is  a  compliance  with  the  warranty  592 

though  ship,  after  having  once  so  sailed,  is  detained  by  embargo  at 
another  port  in  the  island  where  she  goes  to  find  convoy  for  her 
voyage  592 

it  is  otherwise  if  she  goes  to  such  other  port  for  any  purpose  incon- 
sistent with  her  direct  sea  voyage  593 

if  ship  calling  at  such  other  port,  to  find  convoy  and  pick  up  letters  and 
despatches  (without  putting  in  or  stopping),  be  unexpectedly  detained 
there  beyond  the  day  of  sailing,  the  warranty  to  sail  is  not  broken        594 

nor  is  it  so,  even  where  captain  knew  of  embargo  at  such  poft,  but 
expected  to  find  it  over  on  arrival  594 

warranty  "  to  sail  *'  in  an  insurance  "  at  and  from  "  several  West  Indian 
islands  will  be  satisfied  by  a  sailing  before  the  day  from  her  last 
port  of  loading  and  clearance  in  any  of  the  islands  590 
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though  she  afterwards  sail  to  another  of  the  islands  to  join  conroy,  and 

do  not  sail  thence  till  after  the  day  595 

the   ship,   in  order  to  comply  mrith   a  warranty   to    sail,  must  haTe 

broken  ground  before  the  day,  for  her  sea  votfage  595 

in  a  state  of  perfect  readiness   for  it,   and  with  a  fixed  purpose  of 

directly  proceeding  on  it  595 

sailing  with  a  crew  insufficient  for  the  sea  votfage  is  do  compliance  with 

a  warranty  **  to  sail "  596 

nor  sailing  with  an  insufficient  quantity  of  baUaet  596 

breaking  ground  with  an  insufficient  crew  on  board  before  the  day,  but 

not  proceeding  to  sea  sufficiently  manned  till  after  the  day,  is  not  a 

compliance  with  the  warranty  598 

a  ship  must  actually  have  quitted  her  moorings  ybr  her  eea  voyage  before 

the  day  599 

and  this,  bona  fide,  not  merely  for  the  sake  of  formaHy  complying  with 

the  warranty  600 

construction  on  a  time  policy  of  warranty  not  to  sail  for  a  given  port 

after  a  certain  day  601 

construction  of  warranty  **to  depart'^  under  an  insurance  *'at  and 

from  "  a  given  port  602 

warrunty  **  to  sail  from "  a  named  port,  satisfied  by  the  ship's  sailing 

before  the  day  from  that  part  of  the  port  where  ships  of  her  burden 

usually  complete  their  loading  603 

WARRANTY  TO  SAIL  WITH  CONVOY.     Objects  of  the  warranty  604 

it  must  be  rigorously  complied  with  604 

1.  It  must  be  with  regular  convoy  appointed  by  the  government  605 

definition  of  convoy  605 

sailing  with  any  convoy  appointed  by  government  will  satisfy  the 

warranty  605 

but  sailing  with  any  other  force  will  not,  as  with  a  ship  of  war,  which 

does  not  herself  form  part  of  the  convoying  squadron  606 

2.  It  must  be  from  the  place  of  rendezvous  appointed  by  government, 

it  is  sufficient  if  the  ship  sail  with  convoy   from  such  place  of 

rendezvous  606 

e.  g,  sailing  with  convoy  from  the  Downs  in  an  East  Indian  voyage  607 
the  ship  is  protected  in  sailing  A*om  her  port  of  departure  to  the 

appointed  place  of  rendezvous  607 

if  it  be  meant  that  she  should  join  convoy  at  any  other  than  the 

appointed  rendezvous,  this  must  be  specified  in  the  policy  607 

the  convoy  with  which  the  ship  must  sail  is  that  appointed  for 

other  vessels  on  the  same  voyage  607 

3.  It  must  be  convoy  for  the  voyage, 

warranty  "  to  sail  with  convoy  "  means  convoy  for  the  voyage  608 

sailing  with  convoy  only  intended  for  part  of  the  voyage  is  not  a 

compliance  with  the  warranty  608 

but  by  convoy  for  the  voyage  is  not  necessarily  meant  a  convoy  that 

accompanies  the  ship  the  whole  way  608 

if  it  be  such  convoy  as  mercantile  usage  or  government  regulations 

have  established  to  be  sufficient,  that  is  enough  608 

though  ship  may  not  join  it  till  after  sailing,  and  may  quit  it  again 

before  arrival  608 
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ship  may  proceed  by  rdaya  of  convoy  where  warranted  by  nsage     '  609 
sailing  with  a  frigate  detached  from  the  convoy  for  the  purpose  of 

bringing  up  the  ship  is  a  sailing  with  convoy  609 

if  the  ship  on  her  way  to  join  the  convoy  loses  the  frigate  she  may 

ran  direct  for  her  home  port  609 

so  where  a  ship  sailed  with  a  sloop  of  war  sent  to  bring  up  the 

trade,  and  on  the  dispersion  of  the  fleet  by  a  storm  ran  at  once 

for  England,  held  a  sailing  with  convoy  610 

4.  The  ship  must  have  sailing  mstructions, 

what  are  sailing  instructions  611 

unless  obtained  the  warranty  to  sail  with  convoy  is  not  complied 

with  611 

they  need  not,  as  a  condition  precedent,  be  obtained  at  the  place  of 

rendezvoijp  611 

but,  in  order  to  excuse  the  omission  to  obtain  them,  it  must  be 

clear  that  the  captain  has  made  every  exertion  to  do  so  611 

badness  of  weather  is  an  excuse  612 

so  where  the  commodore  has  refused  them  612 

aliter  where  the  failure  to  obtain  them  is  owing  to  the  captain's 

laches  612 

or  by  being  too  late  at  the  place  of  rendesvous  *  612 

5.  The  ship  must  depart  with  the  convoy,  and  continue  with  it  till  the 

end  of  the  voyage,  unless  separated  by  necessity, 
neglecting  to  get  under  weigh  in  time  is  a  breach  of  warranty  to 

sail  with  convoy  613 

so  is  losing  position  in  the  fleet,  so  as  to  be  deprived  of  the  protec- 
tion of  convoy  613 
not  only  must  the  ship  depart  with  convoy,  but  must  continue  with 

it  during  the  voyage  613 

unless  separated  by  stress  of  weather  of  other  unavoidable  necessity    614 
in  such  case  the  master  must  use  every  exertion  to  rejoin  the  con- 
voy 614 
once  sailing  with  convoy  is  sufficient  to  satisfy  the  warranty  614 
if  afterwards  separated  by  a  storm  and  driven  back,  the  ship  may 

sail  the  second  time  without  convoy  614 

under  a  warranty  to  sail  with  convoy,  if  the  ship  arrives  too  late 
to  join  it,  the  warranty  is  broken,  though  she  sail  after  and 
overtake  it  614 

aliUr  where  there  is  only  an  undertaking  to  sail  with  convoy  615 

following  and  overtaking  convoy  is  a  sufficient  compliance  with  a 

representation  that  ship  will  sail  with  convoy  614 

except  Id  an  action  by  the  owner  of  the  goods  for  the  fkilure  of  an 
insurance  thereon,  by  breach  of  warranty  so  to  sail)  inserted 
therein  on  faith  of  the  representation  614 

WARRANTY  OF  NEUTRALITY.    Origin  and  object  of  the  warranty  of 

neutrality  L  616 

meaning  of  the  warranty  •  616 

if  ship  be  not  neutral  owned,  or  properly  documented*  or  be  guilty  of 
any  violation  of  neutrality  in  the  course  of  the  voyage,  this  is  a 
breach  of  the  warranty  616 

the  warranty  means  that,  as  far  as  depends  on  Hie  /assured  or  his  agents^ 
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the  ship  shall  coDtinue  neutral,  not  that  she  shall  so  continue  at  all 
events  617 

1.  Breach  of  wanranty  for  want  of  neutral  ownenhip, 

all  property  warranted  neutral  must  he  neutral  owned  617 

a  neutral  for  commercial  purposes  is  he  who  is  domiciled  and  trading 

in  neutral  country  618 

though  he  be,  by  birth  and  allegiance,  an  alien  enemy  618 

all  property  connected  with  a  commercial  establishment  in  the  hos- 
tile is  hostile,  whatever  may  be  the  birth  or  domicil  of  its  owner       619 
aliter  of  property  connected  with  a  house  of  trade  in  the  neutral 
country,  though  its  owner  may  also  have  an  establishment  in  the 
enemy  country  6 1 9 

property  warranted  neutral  must  be  whoBy  neutral  owned  619 

but  not  necessarily  the  whole  cargo  619 

property,  though  neutral  owned,  is  yet  regarded  as  hostile,  if  it  be  in 

transitu  to  a  hostile  destination  619 

even  though  at  the  risk  of  the  neutral  consignor  till  delivery  620 

but  goods  hostile  owned  at  the  commencement  of  the  transitus,  do 
not  acquire  a  character  of  neutrality  by  being  sent  on  a  neutral 
destination  under  a  contract  made  in  time  of  war  620 

2.  Want  of  neutral  origin, 

colonial  produce  of  the  enemy,  though  neutral  owned,  is  yet,  if 

shipped  direct  from  the  hostile  colony,  liable  to  hostile  capture  621 

aliter  if  last  shipped  for  its  destination  from  a  neutral  port  621 

what  is  such  a  shipping  from  a  neutral  port  as  to  satisfy  a  warranty 
ofneutralitv  621 

« 

part  of  produce  cargo  put  on  board,  without  having  been  previously 
landed  at  a  neutral  port,  does  not  forfeit  a  warranty  of  neutrality, 

there  being  no  distinct  proof  of  hostile  origin  622 
landing  produce,  and  bona  fide  paying  duties  on  it  at  neutral  port, 

satisfies  the  warranty  622 

but  merely  touching  and  paying  nominal  dues  will  not  622 
n.  Want  of  proper  documents  and  proofs  of  neutrality, 

of  the  principal  proofs  of  national  character  required  by  the  law  of 

nations                                                      *  622 

the  flag  623 

the  passport  or  sea-letter  623 

its  necessity  and  usual  form  623 

the  register  624 

not  of  absolute  necessity  to  prove  national  character  624 

the  bill  of  sale  624 

the  muster  roll   ,  624 

the  charter-party  624 

the  log  book  624 

the  bill  of  health  625 

proofs  of  the  national  character  of  the  cargo  625 

the  want  of  none  of  these  documents  singly  is  conclusive  625 
documents  required  by  commercial  treaties  are  of  equal  necessity 

with  those  required  by  the  general  law  of  nations  625 
a  warranty  that  ship  is  American,  held  broken  by  her  being  on  any 
part  of  her  voyage  without  documents  required  by  treaty  between 

France  and  America  626 
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or  by  having  a  sea  passport  omitting  to  giye  the  place  of  habitation 

of  the  master  as  required  by  same  treaty  6iG 

but  this  rule  does  not  apply  to  occasional  regulations  and  ordinances 

of  the  captor  state  627 

4.  Engaging  in  privileged  colonial  or  coasting  trade  of  the  enemy, 

a  warranty  of  neutrality  implies  neutral  conduct  628 

the  rule  of  1 756  stated  and  considered  6S9 

it  is  confined  to  trade  carried  on  direct  between  the  colonies  and 

mother  country  of  the  enemy  629 

trade  legalised  by  landing  at,  and  re-exportation  from,  a  neutral 

port  629 

aliter  if  ship  merely  touch  and  pay  duties  there  6.30 

the  question  is  one  of  intent  630 

rule  not  admitted  in  the  United  States  630 

5.  Carrying  simulated  papers,  concealing  or  destroying  papers,  attempt- 
ing to  disguise  belligerent  goods  as  neutral, 

carrying  simulated  papers,  though  it  may  be  necessary  for  trading 

purposes  is  a  forfeiture  of  neutrality  630 

BO  is  carrying  suspicious  papers  631 

or  attempting  to  disguise  belligerent  goods  as  neutral  631 

or  concealing  papers  631 

spoliating  or  destroying  papers  '  631 

6.  Enemy's  goods  in  neutral  ship,  neutral  goods  in  enemy's  ship, 

enemy's  goods  on  board  neutral  vessel  work  no  forfeiture  aa  to  ship 

or  goods  belonging  to  other  owners  632 

if  goods  neutral  owned  are  loaded  on  board  enemy's  vessel,  their 
neutrality  is  not  thereby  forfeited,  unless  the  vessel  on  board 
which  they  are  loaded  is  a  ship  of  war,  or  sailing  under  hostile 
convoy  633 

shipping  goods  on  board  a  vessel  that  has  sailed  on  a  former  voyage 
under  hostile  convoy  works  no  forfeiture  of  their  neutrality  633 

7»  Violation  of  blockade,  carrying  hostile  despatches,  contraluind  of 
war,  &c 
violation  of  laws  of  blockade  is  a  forfeiture  of  neutrality  633 

so  is  carr^'ing  hostile  despatches  633 

ambassador's  despatches  not  within  the  rule  634 

carrying  articles  contraband  of  war  is  a  forfeiture  of  neutrality  634 

6»  Resistance  of  search, 

origin,  object,  and  extent  of  the  right  of  search  634 

the  armed  neutrality  of  1780  in  fiivour  of  the  prineiple  that  **  free  . 

ships  make  free  goods  "  635 

exposition  of  the  doctrine  of  the  right  of  search  by  Lord  Stowell  in 

the  case  of  the  Maria  635 

resistance  of  search  by  convoy  is  a  forfeiture  of  neutrality  aa  to  all 

the  fleet  sailing  under  it  636 

so  is  even  sailing  with  convoy  for  the  purpose  of  such  resistance         636 
the  right  of  search  includes  that  of  sending  in  to  port  for  adjudica- 
tion 636 
attempt  of  rescue  by  captain  and  crew  of  ship  thus  sent  in  is  a  breach 

of  neutrality  636 

right  of  search  can  only  be  exercised  by  lawfully  commissioned 
;  cruisers  against  merchant  ships  637 
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mode  ID  which  it  should  be  exercised  C37 

the  right  is  liable  to  modification  by  international  treaties,  and  is 

difierently  understood  by  different  states  C37 

a  cruiser  exercising  the  right  of  search  ought  to  show  her  colours       637 
9.  Of  the  effect  of  foreign  judgments  in  matters  of  prize,  as  proying  a 
forfeiture  of  neutrality. 

(See  Foreign  Judgments  on  Questions  of  Prize) 
WARRANTY  TO  BE  FREE  OF  AVERAGE.    (See  Memorandum) 
WARRANTY  TO  BE  FREE  OF  SEIZURE  AND  CAPTURE  IN  PORT 
OF  DISCHARGE.    What  shall  be  taken  to  be  ship's  port  of  discharge 
within  the  meaning  of  the  warranty  ii.  871 

if  ship,  with  the  intention  of  discharging  her  cargo,  once  come  within 

danger  of  capture  from  land,  she  is  in  her  port  of  discharge  871 

though  in  an  open  roadstead  871 

or  lying  on  and  off  in  a  river  estuary  872 

but  not  if  she  be  in  the  open  sea  outside  the  roadstead  872 

meaning  of  warranty  to  be  free  of  confiscation  in  ports  of  discharge  872 

warranty  to  be  Aree  of  capture  in  port  generally  872 

ship  under  this  warranty  must  be  infra  prasidia  portus  873 

being  in  an  open  roadstead,  or  within  the  headlands  at  a  river's  mouth, 

will  not  suffice  873 

declaration  need  not  negative  seizure  to  be  in  port  873.  1262 

where  perils  of  the  sea  are  the  proximate  cause  of  total  loss,  the  under- 
writer is  not  exempted  by  this  warranty  873 
tditer,  where  the  proximate  cause  is  capture  or  seizure  873 
underwriters,  under  such  a  warranty,  not  liable  for  damage  occasioned  by 
ship's  running  out  of  port  to  escape  seizure  874 
WARRANTY  TO  BE  FREE  OF  MORTALITY  OR  JETTISON.  IMean- 

ing  of  the  warranty  according  to  the  usage  of  Lloyd's  L  73.  ii.  874 

this  construction  is  only  binding  on  those  who  con  be  proved  cog- 
nizant of  the  usage  i.  73 
what  losses  fall  within  this  warranty                                                 iL  763 
death  of  animals  from  violent  pitching  and  labouring  of  the  ship,  is 

not  within  the  warranty  763.  802 

and  the  rule  is  the  same  where  the  loss  is  partly  fh)m  this  cause  and 

partly  from  their  own  struggling  and  kicking  764.  802 

death  fVom  scarcity  of  provisions,  caused  by  unforeseen  and  unusual 

delay  of  voyage,  is  within  the  warranty  763.  802 

WEAR  AND  TEAR,  risk  of  loss  by,  does  not  fall  on  underwriter  ii.  755 

what  is  wear  and  tear,  and  what  average  loss  756 

in  case  of  anchors  and  cables  756 

in  case  of  masts,  spars,  and  sails  756 

damage  caused  by  springing  a  leak  when  wear  and  tear  and  when  average    757 

damage  done  to  hull  by  fighting,  by  enemy's  shot,  by  worms,  by  rats, 

&c  757. 803 

damage  done  to  ship's  copper  works  758 

damage  to  copper  sheathing  758.  803 

wear  and  tear  is  not  general  average  885,  886 

WEARING  APPAREL  does  not  contribute  in  general  average  ii.  919 

WHALING  VOYAGES.     In  whaling  voyages  the  only  cargo,  properly  so 

called,  is  the  produce  of  the  fishing  adventure  i.  214 
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this  18  accordingly  coyered  under  a  general  insarance  "on  goods'*  for 

snch  voyages  214 

but  the  **  outfit,**  or  apparatus  for  taking  and  stowing  fish,  b  not  214 

WITNESSES.  Since  Lord  Denman's  Act  the  party  on  whose  behalf  policy 
is  effected,  seems  to  be  still  inadmissible  as  a  witness  for  the  party  in 
whose  name  the  action  is  brought  ii.  1317 

all  other  objections  to  competency  of  witnesses  in  actions  on  policies  seem 
now  removed  1318 

WORMS,  damage  to  hull  of  ship  by,  is  wear  and  tear,  and  not  particular 

average  ii.  757.  803 

WRECK.     (See  Shipwreck) 

WRECKERS,  plunder  of  goods  by,  is  a  loss  by  perils  of  the  sea  iL  818 

if  goods  washed  ashore  out  of  stranded  ship  are  afterwards  plundered  by 
wreckers,  so  as  never  again  to  come  to  the  hands  of  their  owners,  this 
is  an  absolute  total  loss  1005 

WRIT  OF  ERROR,  condition  not  to  bring  under  consolidation  rule,  meaning 

of  ii.  1281 

does  not  apply  to  material  points  of  law,  going  to  the  merits  of  the  case     1281 
each  separate  defendant  may  bring  a  separate  writ  of  error  for  good 
ground  1281 


THE   END. 


Ix>KD0]«  : 

Spottiswoodi  and  Shaw, 
Nev-strect-S<iuare. 


/ 


THE  NEW  YORK  PUBLIC  LIBRARY 

REFERENCE  DEPARTMENT 


This  book  is  under  no  oiroumstanoes  to  be 
taken  from  the  Building 


• 

-- 

— 

_. 

- 

.  . _. .._.  





■ 

.   .    . .-. 

— 

foi  ni  410 

V 


p 


